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TO THE HONORABLE SENATE AND HOUSE OF REPRESENTATIVES:

In accordance with the provisions of Article LVI of the Amend-
ments to the Constitution, I am returning, herewith. House Bill No,
7359 entitled "AN ACT PROVIDING FOR FURTHER CLARIFICATION OF THE
DOCTRINE OF COMPARATIVE NEGLIGENCE."

The principal purpose of this legislation, one which I endorse,
is to clarify certain aspects of the doctrine of comparative negli-
gence. Under this bill, the doctrine would be modified to eliminate
unjust results in certain cases involving joint tortfeasors.

Ho\*ever, this bill also provides that the defense of assumption
of the risk "is hereby abolished in all actions hereunder". This
defense has been abolished in six states, only two of which have also
adopted the doctrine of comparative negligence. Thus, if the Common-
wealth is to abolish this defense, it will be doing so without having
the benefit of any substantial amount of experience in a variety of
other jurisdictions. The concept of assumption of the risk more aptly
applies to certain aspects of conduct which is often the subject of
litigation than to the concepts of negligence and contributory negli-
gence. The essential usefulness of this concept is that of serving
the interest pt judicial economy. It often enables a court to go
straight to the dispositive issue, framed in terms of assumption of
the risk, rather than analyzing a case solely in terms of negligence
and contributory negligence. In view of the crushing backlog of
cases in the Commonwealth's trial courts, this is not the time to
experiment with a relatively untried modification of the law which
may very well exacerbate the existing cuurt congestion.

In addition, although this legislation seeks to clarify the
application of the doctrine of comparative negligence, it would, at
the same time, insert another measure of ambiguity into tort liti-
gation. In its present form, the bill would abolish the defense of
assumption of the risk "in all actions hereunder". This phrasing
leaves uncertain the extent to which the defense is abolished.
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as a result, I am returning this bill with the recommendation
that the section which would abolish the defense of assumption of the
risk be deleted.



HOUSE - No. 7834 [November 1973]1

Therefore, I recommend that House Bill No. 73 59 be amended
as followst-

By striking out paragraph 3 of SECTION 1 of the engrossed bill.

submitted.

GovernorCoiunonwealth of Massachusetts
\


