
No. 13 15HOUSE

i

By Mr. Buxbaum of Sharon, petition of the Massachusetts Bar
Association and Laurence R. Buxbaum relative to the allocation of
counsel fees and expenses in civil cases. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Six.

An Act providing for the allocation of counsel fees and
EXPENSES IN CIVIL CASES.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 231 of the General Laws is hereby amended by
2 inserting after section 6D the following sections:
3 Section 6E. As used in Sections 6F and 6G the following
4 words shall have the following meanings;
5 “Court” shall include the Supreme Judicial Court, the Appeals
6 Court, the Superior Court, the Land Court, the Municipal Court
7 of the City of Boston and any Probate Court, District Court and
8 Housing Court, and any judge or justice thereof;
9 “Civil action” shall mean any civil proceeding in any court

10 except those conducted pursuant to Chapter 119, Chapter 123,
11 Chapter 123A, or Chapter 210.
12 “Party” shall include any officer or agency of the Com-
-13 monwealth or any political subdivision thereof, or any authority
14 established by the General Court to serve a public purpose.
15 Section 6F. Upon motion of any party in any civil action in
16 which a finding, verdict, decision, award, order or judgment has

been made by a judge or justice or by a jury, auditor, master or
18 other finder of fact, the court may determine, after a hearing, as a
19 separate and distinct finding, that all or substantially all of the
20 claims, defenses, setoffs or counterclaims, whether of a factual,
21 legal or mixed nature, made by any party who was represented by
22 counsel during most or all of the proceeding, were wholly
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23 insubstantial, frivolous and not advanced in good faith. The court
shall include in such finding the specific facts and reasons on
which the finding is based.

24
25

If such a finding is made with respect to a party’s claims, the
court shall award to each party against whom such claims were
asserted an amount representing the reasonable counsel fees and
other costs and expenses incurred in defending against such
claims. If the party against whom such claims were asserted was
not represented by counsel, the court shall award to such party an
amount representing his reasonable costs, expenses and effort in
defending against such claims. If such a finding is made with
respect to a party’s defenses, setoffs or counterclaims, the court
shall award to each party against whom such defenses, setoffs or
counterclaims were asserted (1) interest on the unpaid portion of
the monetary claim at issue in such defense, setoff or
counterclaim at 150 percent of the rate set in Section 6C from the
date when the claim was due to the claimant pursuant to the
substantive rules of law pertaining thereto, which date shall be
stated in the award, until the claim is paid in full; and (2) an
amount representing the reasonable counsel fees, costs and
expenses of the claimant in prosecuting his claims or in defending
against those setoffs or counterclaims found to have been wholly
insubstantial, frivolous and not advanced in good faith.
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Apart from any award made pursuant to the preceding
paragraph, if the court finds that all or substantially all of the
defenses, setoffs or counterclaims to any portion of a monetary
claim made by any party who was represented by counsel during
most or all of the proceeding were wholly insubstantial, frivolous
and not advanced in good faith, the court shall award interest to
the claimant on that portion of the claim according to the
provisions of the preceding paragraph.
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In any award made pursuant to either of the preceding

paragraphs, the court shall specify in reasonable detail the
method by which the amount of the award was computed and the
calculation thereof.
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No finding shall be made that any claim, defense, setoff or
counterclaim was wholly insubstantial, frivolous and not
advanced in good faith solely because a novel or unusual
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61 argument or principle of law was advanced in support thereof. No
such finding shall be made in any action in which judgment was
entered by default without an appearance having been entered by
the defendant. The authority granted to a court by this section
shall be in addition to, and not in limitation of, that already
established by law.
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67 If any parties to a civil action shall settle the dispute which was

the subject thereof and shall file in the appropriate court
documents setting forth such settlement, the court shall not make
any finding or award pursuant to this section with respect to such
parties. If an award had previously been made pursuant to this
section, such award shall be vacated unless the parties shall agree
otherwise.
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74 Section 6G. Any party aggrieved by a decision on a motion

pursuant to Section 6F may appeal as hereinafter provided. If the
matter arises in the Superior, Land, Housing or Probate Court,
the appeal shall be to the single justice of the Appeals Court at the
next sitting thereof. If the matter arises in any District or
Municipal Court, the appeal shall be to the Superior court then
sitting in the same county, if any, or, if not, to the Superior Court
sitting in the nearest county or in Suffolk County. If the matter
arises in the Appeals Court or before a single justice of the
Supreme Judicial Court, the appeal shall be to the full bench of
the Supreme Judicial Court. The court hearing the appeal shall
review the finding and award, if any, appealed from as if it were
initially deciding the matter, and may withdraw or amend any
finding or reduce or rescind any award when in its judgment the
facts so warrant.
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Any party may file a notice of appeal with the clerk or register
of the court hearing the motion within ten days after receiving
notice of the decision thereon. The clerk or register shall then
forward the motion, the court’s findings and award, and any
other documents relevant to the appeal to the clerk of the court
hearing the appeal who, upon receipt thereof, shall schedule a
speedy hearing thereon and send notice thereof to the parties.
Any appeal to the Supreme Judicial Court or the Appeals Court,
or to a justice of either court, shall proceed according to the
Massachusetts Rules of Appellate Procedure. Any other appeal
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99 filed pursuant to this section shall be heard upon statements ol
100 counsel and memoranda submitted by the parties without the
101 taking of further testimony, unless the court hearing the appeal
102 shall find that the taking of further testimony would aid the
103 disposition of the appeal. The payment of any award made
104 pursuant to Section 6F shall be stayed until the completion of all
105 appeals relating to the civil action in which the award was made.
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