
No. 1575HOUSE
By Mr. Bertonazzi of Milford, petition of Louis P. Bertonazzi for

legislation to establish the office of residential care ombudsman for
the Commonwealth. Human Services and Elderly Affairs.

Commontoealtf) of ftlassacfnifiietts
In the Year One Thousand Nine Hundred and Seventy-Six.

An Act creating the office of residential care ombudsman for
THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Ihe General Laws is hereby amended by
2 inserting in Chapter 6 after section 178 the following sections;
3 Section 179. There is hereby created the office of residential
4 care ombudsman to be under but not directly part of the
5 executive olfice of the governor; the person appointed to
6 administer this office shall be known as the ombudsman, and the
7 office shall be organized as provided in sections 180to 184of this
8 chapter inclusive.
9 Section 180. The following words shall, whenever used in this

10 section or in section 181 inclusive, have the following meanings
11 unless the context otherwise requires: “Agency”, executive office
12 of human services, department of public welfare, department of
13 correction, department of mental health, department of public
14 health, rehabilitation commission, veterans’ homes and private
15 organizations under contract with the commonwealth to provide
16 residential care. “Facility”, residential care facility, any structure
17 under the jurisdiction of an agency which provides temporary,

*lB semi-permanent or permanent residential care for five or more
19 people, including institutions, hospitals, half-way houses or

20 other. “Advisory committee”, the advisory committee to the
21 residential care ombudsman.
22 Section 181. There is hereby established an advisory committee
23 to the residential care ombudsman which shall consist of seven
24 persons to be appointed by the governor. Such members shall be
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25 professional in the fields of education, medicine, nutrition, law.
business, religion or social services representing membership in
both major political parties in the commonwealth. Three
members shall serve single terms of two years and four shall serve
single terms of three years. After the initial two year terms of the
three members, all advisory committee members shall serve single
three year terms. The advisory committee shall select a chairman
from one of its members by majority vote. Such chairman may
hold the position for only one two year term.
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The advisory committee shall solicit from representative
groups and individuals active in human services, juvenile services,
elderly and veterans affairs areas nominees for the position of
ombudsman. The advisory committee shall review all applicants
for the position of ombudsman and nominate three persons for
the position of ombudsman to be determined by a vote of two-
thirds of the committee’s membership. The governor may appoint
one of the three persons so nominated to serve as the
ombudsman.
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The advisory committee shall have the powers, duties and
responsibilities of assisting in the efforts of the ombudsman upon
his request and from time to time shall meet with him to apprise
themselves of his work. The advisory committee may recommend
to the ombudsman areas and concerns that they feel to be
pertinent to his duties and purposes. The advisory committee
shall meet upon the call of its chairman, the request of more than
one-half its membership or the request of the ombudsman.
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Section 182. The ombudsman shall undertake investigations,
prepare reports and make recommendations relative to residen-
tial care provided by agencies of the commonwealth. The
ombudsman and the ombudsman staff shall seek to assist and
expedite legitimate efforts of residents and agencies and seek to
assist in finding solutions to problems and concerns of whatever
nature that prudently fall within the area of following through
with their human and personal concerns. These efforts may
include, but not necessarily be limited to, questions of: (I) proper
medical care; (2) nutrition; (3) accommodations, including
bedding, laundry, personal hygiene facilities and recreational
facilities; (4) education, including academic, vocational, and
rehabilitation; (5) civil rights; (6) staff assignments and
placements; (7) policy, including internal rules and regulations.

51
52
53
54
55
56
57
58
59
60
61
62
63
64



1976] HOUSE No. 1575 3

The ombudsman and ombudsman staff shall make peno ic

unscheduled inspections of facilities. They shall evaluate tic

facilities and the delivery of services, shall report any deviation
from published standards, and may report any other areas ol
concern. The ombudsman may authorize and direct any
investigation on the basis of petitions from residents, staff or

supervisory personnel, petitions from agencies, from citizens
groups or information gathered by the ombudsman staff in the
routine exercise of their duties.
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Section 183. The ombudsman shall have the power to
investigate the acts of agencies, employees of agencies, or other
persons directly under the jurisdiction of an agency, and may
exercise such powers without regard to the finality of any
administrative act relative to the agencies, however, such
investigation shall not interfere with the proper functioning of
such agency.
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An appropriate subject for investigation is an administrative
act of an agency which might be: contrary to law or regulation;
unreasonable, unfair or oppressive; mistaken in law or arbitrary
in ascertainment of facts; performed in such a manner as to cause
hardship for a person or persons; unaccompanied by an adequate
statement in writing or otherwise of reasons and facts.
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In the course of an investigation the ombudsman may: enter
without notice the premises of any agency and speak with any
resident or employee of an agency; request and shall be given by
each agency the assistance and information he deems necessary
for the discharge of his responsibilities; examine the records and
documents of all administrative agencies; protect any and all of
the information so gathered from the public until the completion
of his investigation.
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95 The ombudsman shall conduct a suitable investigation into the

areas or acts complained of unless he believes that; the grievance
pertains to a matter outside the ombudsman’s power; the
complainant has an adequate remedy under existing law or
administrative practice that has been followed fairly and
objectively, the facts relating to the matter have been previously
and completely revealed; the complaint is trivial, frivolous,
vexatious or not made in good faith; the resources of the
ombudsman’s office are insufficient for investigation; or the
complaint has been too long delayed to justify

’

present
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examination of its merits or is based on an administrative action
completed more than one year prior to the time it was brought to
his attention. Subject to the constraints of time and the duties of
his office, the ombudsman may decline to undertake any
investigation which shall not be construed to be a violation of the
complainant’s rights under law. The ombudsman may require a
complainant to pursue other remedies or channels of complaint
open to him before the ombudsman accepts the complaint.

105
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If the ombudsman decides to investigate, he shall notify in
writing the complainant of his decision, and, after he has made
any preliminary efforts he deems necessary, he shall notify in
writing the agency in question of his intention to pursue the
investigation and make a finding. If the ombudsman declines to
entertain a complaint or to conduct an investigation, he shall
notify in writing the complainant and shall state specific reasons
for not investigating.
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Before giving opinion or recommendation that is critical of an
agency or person, the ombudsman shall consult with that agency
or person to allow a response to the facts determined.
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If after the investigation the ombudsman finds that corrective
action should be taken by an agency or individual, he shall report
his findings and recommendations in writing to the agency having
jurisdiction. The ombudsman may request the agency having
jurisdiction to notify him within a specified period of time of the
corrective actions taken.
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After a reasonable period of time has elapsed, the ombudsman
may present his opinion and recommendations to the governor,
both the speaker of the house and the president of the senate of
the general court, and any others he may deem advisable. The
ombudsman shall include with this opinion any reply made by the
agency.
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The ombudsman shall notify the complainant of the actions
taken by him and by the agency.
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If the ombudsman finds, or has reason to believe, that there is a
breach of duty or misconduct by a resident, an employee or
agency, he shall so advise the agency having jurisdiction over that
person and, if criminal actions are involved, the office of the
attorney general.
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The ombudsman shall maintain proper concern for, and shall
not make public or indiscriminate statements with respect to, all
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matters, including the identities of witnesses and complainant,'
except where disclosure is necessary to enable him to carry out hi
duties and to support his recommendations and to the extent tha
such will not interfere with the legitimate and proper functionin
of the agencies concerned.
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Section 183. Unless the office sooner becomes vacant, th
person serving as ombudsman shall hold office for a term of thre
years from the date of his appointment. The ombudsman sha
not hold office beyond the term for which he is initiall
appointed, except that he may be reappointed by the governor fo
no more than one additional term.
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*153
154
155

The ombudsman may resign his position at any time by writin
to the governor and the chairman ofthe advisory committee. Th
ombudsman may be suspended or removed from office at an
time by the affirmative votes of five members of the advisor
committee, but in any case only for reasons of neglect of duty o
misconduct in office. Prior to a vote on his removal th
ombudsman shall be entitled to a public hearing at which ground
for removal must be specified and opportunity given to presen
evidence and arguments in his support.
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The ombudsman shall receive such compensation allowance
and benefits as are prescribed for an assistant secretary for tf
executive office of human services.
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The ombudsman shall have the authority to appoint sue
assistants and employees as he deems necessary. Such assistant
and employees shall serve at the pleasure of the ombudsman. Th
ombudsman shall designate one assistant to be his chief assistan
and shall assign to him such powers and duties as he deem
necessary. Among the ombudsman and his staff at least on
person shall be a member of the legal profession. Others sha
have at least two years experience in one of the following areas t
which they may be assigned: nutrition, mental health, publi
health, education, corrections, elderly affairs, veterans affair;
The ombudsman may delegate to his staff any of the dutie
specified in sections 179-184 of this chapter, except those dutie
relative to reporting of findings and making of recommendation
to agencies, the governor and the general court, and except tha
the ombudsman may delegate any of his powers or duties to th
chief assistant when the ombudsman is unable to perform ther
by reason of absence or physical or mental disability.
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185 The ombudsman and his assistants or employees shall not: be a
candidate for or hold any other office of the commonwealth; be
engaged in any other remunerative employment; hold
membership in any association of employees of the com-
monwealth or federal government; maintain any business, legal
or personal relationship with any complainant, individual under
investigation or other person or agency directly involved in the
investigation of a complaint such as would constitute a conflict of
interest. The provisions of Chapter 32 of the General Laws shall
not apply to the ombudsman or any individual under the employ
of his office.
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If a vacancy occurs in the office of ombudsman, his chief
assistant shall serve in his stead until the vacancy is filled in the
manner prescribed in section 181 of this chapter.
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Section 184. The ombudsman shall submit to the governor and
to the general court an annual report summarizing the activities
undertaken by the ombudsman office in accordance with the
provisions of this section and sections 179-183 of this chapter.
The ombudsman may also in such report submit recommen-
dations for legislation that he deems desirable or necessary. The
ombudsman may also report at any time to the governor and the
general court relative to the administration of the agencies listed
in section 180 of this chapter. Advance copies of all such reports
shall be given to the members of the advisory committee. Copies
of such reports from the ombudsman may be made public after
distribution to the governor and the general court.
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211 All correspondence between the ombudsman and any person

under the jurisdiction of an agency shall be confidential and shall
be forwarded to the addressee without being opened or inspected
or routed through any other agency.
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The provisions of this section and section 179-184 of this
chapter shall be supplementary to and shall not replace or limit
any other remedy or right of appeal provided by law or
administrative practice.

215
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SECTION 2. Chapter 127 of the General Laws is hereby
amended by striking section 36, as most recently amended by
chapter 142 of the acts of 1962, and inserting in place thereof the
following section;

1
2
3
4
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5 Section 36. No person, except the governor, a member of the
6 governor’s council, a member of the general court, a justice of the
7 supreme judicial court, the attorney general, the residential care
8 ombudsman or member of such staff, a district attorney, the
9 commissioner of correction, a deputy commissioner of correc-

-10 tion, a member of the parole board, or a parole or probation
11 officer may visit any of the correctional institutions of correction
12 or of the superintendent of such institution or of the keeper of
13 such jail or house of correction or correctional facility. Every
14 visitor who is required to obtain such permission shall also make
15 and subscribe a statement under the penalties of perjury stating
16 his true name and residence and, if visiting an inmate of such
17 institution, his relationship by blood or marriage, if any, to such
18 inmate, and, if not so related, the purpose of the visit.

1 SECTION 3. Said chapter 127 is hereby further amended by
2 striking out section 87, as most recently amended by section 27 of
3 chapter 777 of the acts of 1957, and inserting in place thereof the
4 following section:
5 Section 87. Every inmate of a correctional institution of the
6 commonwealth or any jail or house of correction or other
7 correctional facility in the commonwealth shall be allowed to
8 write letters to the governor, a member of the general court, the
9 residential care ombudsman, the commissioner of correction, the

10 parole board and the superintendent, master or keeper of the
11 institution.

I SECTION 4. The provisions of section 182 of chapter 6of the
2 General Laws as established by this act shall not be in effect until
3 this act has been in effect for one full year. During the first year
4 this act is in effect, the ombudsman shall be charged with:
5 establishing guidelines for the operation of the office; employing.
6 training and assigning staff; establishing budget and operational

* 7 priorities; and otherwise establishing the office.

1 SECTION 5. The advisory committee shall have the respon-
-2 sibility for undertaking a review of the residential care
3 ombudsman and prepare a report of such after this act has been
4 in effect for a period of three years. The purpose of this review
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5 shall be to evaluate the office of the residential care ombudsman
6 and to make recommendations as to its continuance, improve-
7 ment or other. The advisory committee may enter into a contract
8 with an independent agency to conduct such a review.
9 Copies of this report shall be furnished to the governor, the

10 general court, the members of the advisory committee and the
11 ombudsman.
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