
No. 2222HOUSE
By Mrs. Gray of Framingham, petition of William Q. Maclean, Jr.,and other members of the General Court and another for legislation to

establish a Massachusetts antitrust act. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Eight.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Chapter 93 of the General Laws is hereby
2 amended by striking out sections 1 to 14, inclusive, and inserting in
3 place thereof the following fourteen sections:
4 Section I. Sections one to fourteen, inclusive, shall be known,
5 and may be cited, as the “Massachusetts Antitrust Act.” It is the
6 purpose of this Act to encourage free and open competition in the
7 interests of the general welfare and economy by prohibiting
8 unreasonable restraints of trade and monopolistic practices in the
9 commonwealth. This Act shall be construed in harmony with

10 judicial interpretations of comparable federal antitrust statutes
11 insofar as practicable.
12 Section 2. For purpose of this Act, the following words and
13 terms shall have the following meaninigs:
14 “Attorney general”, the attorney general of the commonwealth
15 and individuals designated by him in writing to act on his behalf in
16 carrying out the purposes of this chapter.
17 “Demand”, a civil investigative demand issued pursuant to
18 section eight of this chapter.
19 “Natural person”, not proprietorships, partnerships or any
20 commercial entity.
21 “New England”, the states of Connecticut, Maine,
22 Massachusetts, New Hampshire, Rhode Island and Vermont.
23 “Person”, natural persons, corporations and other legal entities.
24 “Trade or commerce”, the advertising, offering for sale, rent or
25 lease, or the sale, rent, lease, furnishing or distribution of any
26 service or any article, commodity or property, tangible or

An Act creating the Massachusetts antitrust act.

Commontoealtf) of JHas(*act)u«ctt£(



HOUSE -No. 2222 [January2

27 intangible, which directly and substantially affects the people of
28 the commonwealth, provided, however, that trade or commerce
29 shall not include the conveyance, transfer or use of real property.
30 “Trade secrets”, anything which constitutes, represents,
31 evidences, or records secret or confidential scientific, technical,
32 merchandising, production, management or commercial informa-
-33 tion.
34 Section 3. Nothing in the Massachusetts Antitrust Act,
35 hereinafter referred to as the Act, shall apply to any course of
36 conduct, pattern of activity, or activities unless they occur and
37 have their competitive impact primarily and predominantly within
38 the commonwealth and at most, only incidentally outside New
39 England, or any course of conduct, pattern ofactivity, or activities
40 which are the subject of a formal investigation, proceeding or other
41 assertion of federal jurisdiction by the Federal Trade Commission,
42 the United States Department of Justice or other federal agency.
43 For purposes of the Act, the burden of establishing jurisdiction
44 shall be upon the party asserting such jurisdiction with respect to
45 any course of conduct, pattern of activity, or activities of any
46 person of whose gross revenue at least ten per cent is derived from
47 transactions involving interstate commerce outside of New
48 England; as to any course of conduct, pattern of activity or
49 activities of all other persons, the party asserting lack of
50 jurisdiction under this chapter shall have the burden of es-
-51 tablishing same.
52 Section 4. Every contract, combination in the form of trust or
53 otherwise, or conspiracy, in restraint of trade or commerce in the
54 commonwealth shall be unlawful.
55 Section 5. It shall be unlawful for any person or persons to
56 monopolize, or attempt to monopolize or combine or conspire
57 with any other person or persons to monopolize any part oftrade
58 or commerce in the commonwealth.
59 Section 6. It shall be unlawful for any person engaged in trade or
60 commerce, in the course thereof, to lease or make a sale or contract
61 for sale of goods, wares, merchandise, machinery, supplies or other
62 commodities, patented or unpatented, for use, consumption or
63 resale in the commonwealth, or fix a price charged therefor, or
64 discount from, or rebate upon, such price on the condition,
65 agreement or understanding that the lessee or purchaser thereof
66 shall not use or deal in the goods, wares, merchandise, machinery,
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57 supplies or other commodities of a competitor or competitors of
58 the lessor or seller, where the effect of such lease, sale or contract

59 for sale or such condition, agreement or understanding may be to
70 lessen substantially competition or tend to create a monopoly in
71 any line of trade or commerce in the commonwealth.
72 Section 7. No provision of this Act shall apply to ( a) Any
73 activities which are exempt from any of the federal antitrust laws
74 or the Federal Trade Commission Act other than by reason of the
75 absence of a sufficient involvement of or impact upon interstate
75 commerce; and (b) Any activities which are subject to regulation or
77 supervision by state or federal agencies; and (c) Any activities
78 authorized or approved under federal, state or local law.
79 Section 8. Whenever the attorney general has reasonable cause
80 to believe that any person has engaged in, is engaging in, or is about
81 to engage in any act or practice prohibited by this Act, he may,
82 prior to the commencement of any civil or criminal action as
83 provided for by this Act, issue in writing and cause to be served
84 upon such person a civil investigative demand requiring such
85 person to produce documentary material pertinent to the
86 investigation for inspection or copying, to answer written
87 interrogatories in writing and under oath, to give oral testimony
88 concerning documentary material or information, or to furnish
89 any combination of such material, answers or testimony.
90 Each demand shall (a) specify the section or sections of this
91 chapter the alleged violation of which is under investigation and
92 the conduct constituting the alleged violation; (b) prescribe a
93 reasonable return date or dates in no event less than twenty days
94 from the date of service of the demand; (c) if it is a demand for
95 production of documentary material, describe the class or classes
96 of documentary material to be produced with reasonable
97 specificity so as to permit such material to be fairly identified; {d) if
98 it is a demand for answers to written interrogatories, propound
99 with reasonable specificity the written interrogatories to be

100 answered; and (e) if it is a demand for the giving of oral testimony,
101 prescribe a time and place at which such oral testimony shall be
102 commenced, and identify the person or persons who shall conduct
103 the examination.
104 No such demand shall contain any requirement which would be
105 unreasonable or improper if continued in a discovery notice,
106 request, or demand made under any of the discovery provisions ot
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the Massachusetts Rules of Civil Procedure; or require the
disclosure of any materials which would be privileged, or whichfor
any other reason would not be required to be disclosed if
demanded by a subpoena duces tecum issued by a federal court or a
court of the commonwealth in aid of a grand jury investigation.

107
108
109
110
11l

A civil investigative demand may be served by any means
provided under the Massachusetts Rules of Civil Procedure or any
statute of the commonwealth for service of a complaint in a civil
action.

112
113
114
115

At any time before the return date specified in the demand, or
within such further time as may be agreed to by the attorney
general and the person served with a demand, the person served
may petition the superior court for an order modifying or setting
aside such demand or for an appropriate protective order. The
obligation to comply with the demand shall be suspended while
such petition is pending. The petition shall specify each ground
upon which the petitioner relies in seeking relief, and may be based
upon lack of jurisdiction, the inapplicability ofthis Act, any failure
of the demand to comply with the provisions of this Act or upon
any constitutional or other legal right or privilege of such person,
including that the information sought constitutes a trade secret.
The Massachusetts Rules of Civil Procedure shall apply to any
petition under this section. The superior court shall have
jurisdiction to enter such order or orders as may be required to
carry into effect the provisions of this chapter and to protect the
rights of the petitioner. Any final order so entered shall be subject
to appeal.

116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133

The attorney general shall have the authority, at any time , to
modify or revoke any civil investigative demand and to stipulate to
protective orders with respect to documents and information
submitted in response to demand. Such protective orders may
include provisions appropriate to the full and adequate protection
of trade secrets.

134
135
136
137
138
139

All persons served with a demand for oral examination pursuant
to this section shall be paid the same fees and mileage paid to
witnesses in the courts of the commonwealth. No person shall be
excused from attending such inquiry on the ground of failure to

tender or pay a witness fee or mileage unless demand therefor is

made at or before the time testimony is to be taken.

140
141
142
143
144
145

The oral examination of all persons pursuant to this section shall146
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147 be conducted before a person duly authorized to administer oaths
148 by the law of the commonwealth and shall be taken in the county
149 within which such person resides, is found, or transacts business or
150 in such other county as may be agreed upon by the attorney general
151 and such person.
152 Any person compelled to appear under a demand for oral
153 testimony pursuant to this section may be accompanied.
154 represented, and advised by counsel. Counsel may advise such
155 person, in confidence, either upon the request of such person or
156 upon counsel’s own initiative, with respect to any question asked of
157 such person. Such person or counsel may object on the record to
158 any question, in whole or in part, and shall briefly state for the
159 record the reason for the objection. An objection may properly be
160 made, received, and entered upon the record when it is claimed that
161 such person is entitled to refuse to answer the question on grounds
162 of any constitutional or other legal right or privilege, including the
163 privilege against self-incrimination. The person conducting the
164 examination shall exclude from the place where the examination is
165 held all persons except the person being examined, his counsel, the
166 officer before whom the testimony is taken, and any stenographer
167 taking such testimony.
168 Testimony shall be taken stenographically or by sound record-
-169 ing and transcribed. When the testimony is fully transcribed,
170 the witness, with his counsel, shall be afforded a reasonable
171 opportunity to examine the transcript. Any changes in form or
172 substance which the witness desires to make shall be entered and
173 identified upon the transcript with a statement of the reasons given
174 by the witness for making such changes. Upon payment of
175 reasonable charges therefor, a copy of the transcript shall be
176 furnished to the witness.
177 Whenever any person fails to comply with any civil investigative
178 demand duly served upon him under this section, the attorney
179 general may file, in the superior court for any county in which such
180 person resides, is found, or transacts business, a petition for an
181 order of such court enforcing said demand. The Massachusetts
182 Rules of Civil Procedure shall apply to any such petition. Any
183 disobedience of any final order entered under this section shall be
184 punished as a contempt of court.
185 All information and documents, including answers to in-
-186 terrogatories, transcripts or testimony, produced documents, and
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all copies thereof, which are obtained by the attorney general in the
course of any investigation under this chapter shall be held in the
custody of the attorney general, shall be kept confidential by the
attorney general, and shall not be disclosed by the attorney general
to any person except as necessary in a case brought by the attorney
general under this Act. Such information and documentary
materials shall not be public records and are exempt from
disclosure under section ten of chapter sixty-six. Upon the
completion of a case brought under this Act, the attorney general
shall return any such documents, answers and transcripts, and all
copies thereof, which have not passed into the control of the court
through the introduction thereof into therecord, to the person who
provided such documents, answers or testimony. If no case in
which such material may be used has been commenced within a
reasonable time after completion of the examination or analysis of
all documentary material, but in no event later than two years after
production thereof, the attorney general shall, upon written
request of the person who produced such material, return all
documents, answers and transcripts, and all copies thereof, to the
person who provided them.

187
188
189
190
191
192
193
194
195
196
197
198
199

200
201
202
203
204
205
206

No information obtained or derived in the course of any
investigation under this section shall be used or introduced as
evidence by the prosecution in any criminal proceeding.

207
208
209

Nothing in this section shall preclude the attorney general from
disclosing information and evidence secured pursuant to this
section to those officials of the United States and the several states
charged with the enforcement of federal or state antitrust laws,
provided, however, that prior to any such disclosure the attorney
general shall obtain a written agreement from such officials to
abide by the restrictions of this section and any orders entered
pursuant to this section.

210
211
212
213
214
215
216
217

Section 9. The attorney general may bring a civil action in the
name of the commonwealth to prevent and restrain violations of
section four, five or six of this chapter; to recover a civil penalty of
not more than $25,000 for any course of conduct, pattern of
activity or activities which violate sections four, five or six; as
parens patriae on behalf of natural persons residing in the
commonwealth, to secure monetary relief for damages sustained
by such natural persons to their property by reason of any
violation of section four; and on behalf of the commonwealth and

218
219
220
221
m

223

224
225

226



HOUSE - No. 22221978] 7

227 its public agencies and political subdivisions for damages
228 sustained, together with costs of suit, for injuries to their property
229 by reason of violations of section four, five or six. If the court finds
230 that the violation was engaged in with malicious intent to injure the
231 commonwealth, public agency or political subdivision, the court
232 may award up to three times the amount of actual damages
233 sustained together with the costs of suit, including reasonable
234 attorneys fees.
235 In any action brought under this section where there has been a
236 judicial determination that a defendant agreed to fix prices in
237 violation of section four of this chapter, damages may be proved
238 and assessed in the aggregate by statistical or sampling methods or
239 by such other reasonable system of estimating aggregate damages
240 as the court permits; a final judgment shall be res judicata as to any
241 claim by any person on whose behalf such action was brought; and
242 any monetary recovery shall be distributed in such manner as the
243 court in its discretion may authorize or may be deemed by the court
244 to be a civil penalty.
245 The superior court shall have jurisdiction of actions brought
246 under this section. Such actions may be brought in any county
247 where a defendant resides or has his principal place of business or
248 in which the violation occurred in whole or in part, or with the
249 consent of a defendant, the superior court for Suffolk county.

250 The attorney general may conclude any civil action brought

251 under this section, or any investigation commenced or con-

-252 templated under section eight, by the acceptance of a written

253 assurance of discontinuance or consent decree. Any consent decree

254 shall be filed with the superior court and shall constitute a final

255 judgment.
256 Section 10. Any person who knowingly violates sections four
257 or five with specific intent to injure any person, or knowingly aids
258 °r participates in such violation with specific intent to injure any

259 person, shall be punished by a fine not exceeding one hundred
260 thousand dollars if a corporation, or, if any other person, by a fine
261 not exceeding twenty-five thousand dollars or by imprisonment
262 not exceeding one year, or both.
263 The superior court shall have jurisdiction of actions brought
264 under this section. Such actions shall be brought by the attorney
265 general in the county in which said violation occurred in whole or

266 m part.
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Section 11. A final judgment or decree rendered in any civil or
criminal proceeding brought by the attorney general under this Act
to the effect that a defendant has violated this Act shall be prima
facie evidence against such defendant in any action or proceeding
brought by any other party against such defendant under this Act
as to all mattersrespecting which said judgment or decree would be
an estoppel as between the parties thereto; provided, however, that
this section shall not apply to consent judgments or decrees, or
settlements which have not been fully litigated to their conclusion,
none of which shall constitute either an admission or prima facie
evidence.

267
268
269
270
271
272
273
274
275
276
277

Section 12. Any person who shall be injured in his business or
property by reason of a violation of the provisions of this chapter
may sue therefor and recover the actual damages sustained,
together with the costs of suit, including reasonable attorney fees.
If the court finds that the violation was engaged in with malicious
intent to injure said person, the court may award up to three times
the amount ofactual damages sustained, together with the costs of
suit, including reasonable attorneys fees.

278
279
280
281
282
283
284
285

Any person may sue for injunctive relief to prevent threatened
damage to his business or property under the same conditions and
principles as injunctive relief is granted by courts of equity.

286
287
288

Commencement of an action by the attorney general under
section nine, whereunder the attorney general acts as parens
patriae on behalf of natural persons residing in the com-
monwealth, shall serve to stay any civil action under this section or
under the provisions of chapter ninety-three A against the same
defendant which is based in whole or in part on any matter
complained of in the action commenced by the attorney general.

289
290
291
292
293
294
295

The superior court shall have jurisdiction of actions brought
under this section. Such actions may be brought in any county
where a defendant resides or has his principle place of business or
in which the violation occurred in whole or in part, or, with the
consent of a defendant, in the superior court for Suffolk county.

296
297
298
299
300

Section 13. An action brought to enforce the provisions of this
Act shall be barred unless commenced within four years after the
cause of action accrued.

301
302
303

Whenever any civil or criminal proceedings shall be commenced
by the commonwealth under this Act, the running of the statute of
limitations with respect to every private right of action arising

304
305
306
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307 under this Act and based in whole or in part on any matter
308 complained of in said proceedings shall be suspended during the
309 pendency thereof and for one year thereafter; provided, however,
310 that whenever the running of the statute of limitations with respect
311 to a cause ofaction is suspended, any action to enforce such cause
312 of action shall forever be barred unless commenced either within
313 the period of suspension or within four years after the cause of
314 action accrued.
315 Section 14. All money received by the commonwealth as a
316 result of actions brought by the attorney general pursuant to this
317 Act or pursuant to the federal antitrust laws shall be credited by the
318 state treasurer to a fund to be known as the “Antitrust
319 Enforcement Fund”. Money in the Antitrust Enforcement Fund,
320 subject to appropriation pursuant to law not to exceed five
321 hundred thousand dollars in any fiscal year, shall be used solely for
322 the payment of expenses incurred by the attorney general in
323 connection with its activities under this Act or the federal antitrust
324 laws. At the end of any fiscal year if the balance in the Antitrust
325 Enforcement Fund exceeds one million dollars, the excess shall be
326 withdrawn from the Antitrust Enforcement Fund and deposited in
'27 the General Fund.

] SECTION 2. If any provision of sections one to fourteen,
2 inclusive of chapter ninety-three of the General Laws, inserted by
3 section one, is declared unconstitutional or invalid, the validity of
4 the remainder of said sections shall not be affected thereby. Except
5 as explicitly provided therein, the said Massachusetts Antitrust
6 Act shall have no effect upon the provisions of chapter ninety-three
7 A of the General Laws.
1 SECTION 3. Paragraph (b) of section 2of chapter 93A of the
2 General Laws, as appearing in section 1 of chapter 813 of the acts
3 of 1967, is hereby amended by inserting after the word “section” in
4 line 2, the words:— in actions brought under sections four, nine
5 and eleven,.

1 SECTION 4. Section 11 of said chapter 93Ais hereby amended
2 by striking out the sixth paragraph, as appearing in section 2 of
3 chapter 614 of the acts of 1972, and inserting in place thereof the
4 following paragraph:—
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5 The provisions of clause (b) (ii) of paragraph (1) of section three
6 shall not apply to actions brought pursuant to this section. In any
7 action brought under this section, the court shall be guided in its
8 interpretation of unfair methods of competition in particular by
9 those provisions of chapter ninety-three known as the

10 Massachusetts Antitrust Act and cases decided thereunder.
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