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By Mr. Volterra of Attleboro, petition of Max Volterra relative to

proceedings before the grand juries. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Eight.

An Act relative to proceedings before grand juries.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 263 of the General Laws is hereby
2 amended by inserting after section 4A the following section 4B:
3 Section 48. Prior to the institition of any further criminal
4 proceedings against an individual who has been arrested the
5 Commonwealth shall inform the arrestee of its decision and
6 advise him that he has the right to consult with counsel and to
7 choose between proceeding by means of presentment to a grand
8 jury or by means of the issuance of a criminal complaint followed
9 by a probable cause hearing. The Commonwealth shall take no

10 further action until informed by the arrestee of the procedure he
11 has chosen.
12 Section 4C. If the district attorney proceeds by presentment to
13 the grand jury under this section or section 4D(2), the procedure
14 shall be as at common law, except that any witness, including the
15 defendant, summoned to appear before the grand jury shall be
16 entitled to have counsel present in the grand jury room to advise
17 him, provided, however, that such counsel shall make no
18 objections or arguments or otherwise address the grand jury or
19 the district attorney.
20 Section 4D. If the district attorney proceeds by complaint and
21 probable cause hearing, the procedure shall be as set forth in this
22 section:
23 (1) If there is a finding of probable cause on the complaint, the
24 district attorney may bring the defendant to trial in the superior
25 court on such complaint, and in such case the defendant shall be
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held to answer, and the superior court shall have full jurisdiction
of the complaint as if an indictment had been found.
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(2) If there is a finding of no probable cause on the complaint,
the district attorney may either proceed no further, or, upon
forty-eight hours’ written notice to the defendant, re-present the
case to the grand jury, but in such event the district attorney shall
advise the grand jury of the finding of no probable cause in the
district court, and the grand jury shall be furnished with a
complete recording or transcript of all the evidence presented to
the district court, including the defendant’s cross examination of
witnesses, if any. If the grand jury subsequently indicts on that
presentment, the defendant shall be promptly furnished with a
complete recording or transcript of the presentation to the grand
jury, including any arguments made by the district attorney. The
superior court may thereafter, on motion of the defendant,
dismiss the indictment and remand the case for re-presentation to
the district court at a new probable cause hearing if the superior
court finds that the Commonwealth purposely withheld evidence
at the original probable cause hearing in the district court in order
to deprive the defendant of the opportunity of confronting such
evidence in such court.
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(3) If there is a finding of probable cause on the complaint and
the district attorney subsequently determines that the same
evidence as presented to the district court would support one or
more charges not heard in such court, the district attorney may,
with forty-eight hours’ written notice to the defendant, move the
same judge of the district court who heard the evidence at the
probable cause hearing to find probable cause on such additional
charge or charges, or make a presentment on such charges to the
grand jury, but in such event the defendant shall be entitled to
make a statement, either personally or through counsel, to the
grand jury with respect to such matter.
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(4) If there is a finding of probable cause on the complaint but
the district attorney subsequently determines that the same
transaction or circumstances giving rise to other evidence which,
if presented to the court, would support a charge or charges not
heard in such court, the Commonwealth may proceed only by
commencing proceedings on such charges as provided in section
48.
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SECTION 2. Chapter 277 of the General Laws is hereby
amended by inserting after section 10 the following section
10A:

Section 10A. The court shall appoint counsel from outside the
District Attorney’s office to assist the grand jury during the
course of its proceedings. The independent counsel shall be
present during the presentation of evidence and shall be available
at all other times to advise the grand jury if assistance is
requested. Counsel shall serve for a term of one year.
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