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By Mr. Johnston of Marshfield, petition of Philip W. Johnston rela-

tive to families in need of court services. The Judiciary
.
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In the Year One Thousand Nine Hundred and Seventy-Nine.

An Act regarding families in need of services.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 21 of chapter 119 of the General Laws as
2 most recently amended by section 3of chapter 1073 of the acts of
3 1973 is hereby amended by striking out the definition “Child in
4 need of services” and inserting in place thereof the following
5 definition:
6 “Family in need of services”, a family who is in need of court
7 assistance because it has: (a) a child below the age ofseventeen who
8 persistently runs away from the home of his parents or legal
9 guardian as long as there has previously been a referral to the

10 department of public welfare for services; (b) a child below the age
11 of seventeen who persistently refuses to obey the lawful and
12 reasonable commands of his parents or legal guardian, thereby
13 resulting in said parents’ or guardians’ inability to adequately care
14 for and protect said child, as long as there has previously been a
15 referral to the department of public welfare for services; (c) a child
16 between the ages of six and sixteen who persistently and willfully
17 fails to attend school and has been provided a full or intermediate
18 core evaluation, educational plan, and a special education
19 program in accordance with the requirements of chapter seventy-

-20 one B but thereafter persistently refuses to attend such program; or
2! (d) a child, who pursuant to law, should be receiving services from
22 the Commonwealth but is not receiving those services.
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1 SECTION 2. Sections 39E to 39J, inclusive, of said chapter
2 119, as most recently appearing in section sof chapter 1073 of the
3 acts of 1973, are hereby amended by striking out said sections and
4 inserting in place thereof the following;
5 Section 39E. The juvenile courts of Boston, Worcester,
6 Springfield, and Bristol county or the juvenile session of any
7 district court, except the municipal court of the Roxbury district,
8 the municipal court of the city of Boston, the central district court
9 of Worcester, the district court of Springfield and the district

*0 courts within Bristol county, may receive and hear petitions
1' seeking a determination that a family is in need of services as
12 defined in section twenty-one, in accordance with the provisions of
13 this section and of sections thirty-nine Fto thirty-nine K. inclusive.
14 Such petitions shall be civil proceedings and shall be denominated:
15 In the Matter of Services to the Family of (name of child).
16 A parent or legal guardian of a child having custody of such
17 child, a police officer, or a public or private agency, may apply for a
18 petition in one of said courts alleging that said family is in need of
19 services because it has a child who persistently runs away from the
20 home of said parent or guardian or persistently refuses to obey the
21 lawful and reasonable commands of said parent or guardian
22 resulting in said parent’s or guardian’s inability to adequately care
23 for and protect said child as long as the child has previously been
24 referred to the department of public welfare for services and is not
25 presently in a temporary shelter care facility or group care facility
26 or foster home licensed or approved pursuant to section ten of
27 chapter twenty-eight A.
28 Any supervisor of attendance, duly appointed pursuant to
29 section eighteen of chapter seventy-six, may apply for a petition in
30 said court alleging that said family is in need of services because it
31 has a child who persistently and willfully fails to attend school and
32 has been provided a full or intermediate core evaluation,
33 educational plan and a special education program in accordance
34 with the requirements of chapter seventy-one B but thereafter
35 persistently refuses to attend such program.
36 A parent or legal guardian of a child having custody of such
37 child, or a public or private agency may also apply for a petition in
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said court alleging that said family is in need of services because ithas a child who. pursuant to law, should be receiving services fromthe commonwealth but is not receiving those services, regardless ofwhether such child tails within the definitions (a), (b) or(c) listed in
section twenty-one.
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When any such person or agency applies for a petition, the clerk
shall set a date tor a preliminary hearing to determine whether a
petition should issue, shall notify the child of such hearing, and
shall request the chiet probation officer or his designee to conduct
a preliminary inquiry to determine the plan ofassistance which will
best serve the interests of the child. The court shall hold a
preliminary hearing in which it shall receive the recommendation
of the probation officer and shall either (i) decline to issue the
petition and dismiss the application because there is no probable
cause to believe that the family is in need of services; (ii) decline to
issue the petition because the interest of the child would be served
by a plan of assistance in obtaining psychiatric, psychological,
educational, residential, occupational, medical, dental, social or
other services, in which case the court shall, with the consent of the
child and his parents or guardians, refer the child and parents to a
probation officer for such assistance; or (iii) upon the failure of the
child or parents to complete a plan of assistance or a public agency
to provide the child services required by law, the court, as a last
resort, may issue a petition and schedule a trial on the merits. If the
petition is issued, the court shall request the probation officer to
promptly make inquiry and report to the court his recommenda-
tion as to the disposition which will best serve the interests of the
child.
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66 Whenever a child and the child’s parents or legal guardian are

referred to a probation officer for assistance, such officer shall
have the authority to refer the child; (i) to the child’s parents or
guardian, unless the child or his parents or guardian object thereto,
in which case to the nearest temporary shelter facility licensed or
approved in accordance with section ten of chapter twenty-eight A,
provided further, however, that no child shall be placed in an
approved temporary shelter facility operated by or under contract
with the department of youth services, and/or (ii) to the
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75 departments of public welfare or mental health or to any other
76 public agency, private organization, or persons(s) for the prompt
77 provision of psychological, psychiatric, educational, occupational,
78 medical, dental, residential, or social services. The probation
79 officer shall have the authority to conduct conferences with the
80 child and the child’s family for the purpose of effecting adjustments
81 or agreements which are calculated to resolve the situation which
82 formed the basis of the application or petition and which will
83 eliminate the need for a judicial trial on the merits.
84 During the pendency of suchreferrals or conferences, neither the
85 child nor his parents may be compelled to appear at any
86 conferences, produce any papers, or visit any place. However, if
87 the child or his parents fail to participate in good faith in the
88 referrals or conferences arranged by the probation officer, the
89 probation officer shall so certify in writing, and the clerk shall issue
90 a petition, if one has not already been issued, and shall set a date for
91 a trial on the merits. The judge who conducted the hearing on the
92 issuance of a petition shall not preside at any subsequent hearing
93 on the merits. Conferences and referrals arranged under this
94 section may extend for a period not to exceed six months from the
95 date that the application was initially made for the petition, unless
96 the parent and child voluntarily agree in writing to a continuation
97 of such conferences or referrals for an additional period not to
98 exceed six months from the expiration of the original period. Upon
99 the expiration of the initial six-month period, or of such additional

100 six-month period, the petition, if any, shall be dismissed and the
101 child and his parents discharged from any further obligation to
102 participate in such conferences and referrals, or a petition shall, if
103 not already issued, be issued and a date set for a trial on the merits.
104 No statements made by a child or by any other person during the
105 period of inquiries, conferences, or referrals may be used against
106 the family at any subsequent hearing for the purpose of
107 adjudicating a family in need of services but such statements may
108 be received by the court after adjudication for the purpose of
109 disposition.
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11? Upon the fllmg of an application under this section, the court
' may . lssue

/ summons - to which a copy of the application, and
Petition, if any, shall be attached, requiring the child or parents

- named in such application to appear before said court at the timenamed therein. 11 such child or parents fail to obey the summons,115 said court may issue a precept requiring the officer to whom it is116 directed forthwith to take and bring such child or parents before
117 said court. Notice of the filing of an application and ofall hearings118 held pursuant to sections thirty-nine E through thirty-nine J shall
119 also be given to the department of public welfare, a representative
120 of which shall attend all such hearings.
121 Where the court summons such child, the court shall in addition
122 issue a summons to both parents of the child, if both parents are
123 known to reside in the commonwealth, or to one parent if only one
124 is known to reside within the commonwealth, or, if there is no
125 parent residing in the commonwealth, then to the parent having
126 custody or to the lawful guardian of such child. Said summons
127 shall require the person served to appear at a time and place stated
128 therein at a hearing to determine whether or not such family is in
129 need of services.
130 Unless service of the summons required by this section is waived
131 in writing, such summons shall be served by the constable or police
132 officer, either by delivering it personally to the person to whom
133 addressed, or by leaving it with a person of proper age to receive
134 the same, at the place of residence or business of such person, and
135 said constable or police officer shall immediately make return to
136 the court of the time and manner of service.
137 No child in a family alleged to be or found to be in need of
138 services shall be placed in the care or custody of the department of
139 youth services, or detained or placed in an institution designated or
140 operated for juveniles adjudicated or alleged to be delinquent or
141 detained in a police or court cell or lock-up. However, such child
142 may be placed in a group care facility as defined by section nine of
143 chapter twenty-eight A which is operating under a contract with
144 the department of public welfare or approved to provide special
145 education services by the department of education.
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Section 39 F. Whenever a child of a family alleged to be in need
of services is brought before a juvenile court or a juvenile session of
a district court pursuant to section thirty-nine E, said child shall be
informed that he has a right to counsel at all hearings, and if said
child is not able to retain counsel, the court shall appoint counsel
for said child. The court may in its discretion assess against the
parent or guardian the cost or any part thereof, of counsel
appointed to represent a child of a family alleged to be in need of
services. The child and counsel must be present at all hearings held
pursuant to sections thirty-nine E through thirty-nine J. The court
may, in its discretion, also appoint counsel for the parents if it
appears necessary to separately protect the interests of the parents.
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Section 39G. If the court finds (1) that the allegations in the
petition have been proved at the trial on the merits beyond a
reasonable doubt and (ii) that there has been a failure to complete a
plan of assistance, it may adjudge the family named in such
petition to be in need of services. Upon making such adjudication
the court, taking into consideration the physical and emotional
welfare of the child, may make any of the following orders of
disposition:
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(a) subject to any conditions and limitations the court may
prescribe, including provision for medical, psychological, psy-
chiatric, educational, occupational and social services, and for
supervision by a court climic or by any public or private
organization providing counseling or guidance services, permit the
child to remain with his parents;
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(b) subject to such conditions and limitations as the court may
prescribe, including, but not limited to, provisions for those
services described in clause (a), place the child in the care of any of
the following; (i) a temporary shelter facility licensed or approved
in accordance with section ten of chapter twenty-eight A of the
General Laws, provided further, however, that no child shall be
placed in an approved temporary shelter facility operated by or
under contract with the department of youth services; or (ii) a
relative, probation officer or other adult individual who, after
inquiry by the probation officer or other person or agency
designated by the court, is found to be qualified to receive and care
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(

for the child, or (iii) a private charitable or child-care agency orother private organization, licensed or approved by law to receive
and provide care for such children;
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(c) subject to the provisions of sections thirty-two and thirty-
three and subject further to such conditions and limitations as the
court may prescribe, refer or commit the child to the departmentol
public welfare shall promptly submit to the court a written
treatment plan tor the child. The department shall not require
commitment to it 3S s condition of providing or seeing to the
immediate provision of service to the child.
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193 Any order of disposition pursuant to this section shall continue

in force for six months. The court which entered the order may.
after a hearing, extend its duration for additional successive six-
month periods if the court finds that the purposes of the order have
not been accomplished and that such extension would be
reasonably likely to further those purposes.
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199 No order shall continue in effect after the eighteenth birthday ol

a child named in a petition authorized to be filed by a parent or a
legal guardian having custody, a police officer, or a public or
private agency, under the provisions of the second or the fourth
paragraph of section thirty-nine E, or after the sixteenth birthday
of a child named in a petition authorized to be filed by a supervisor
of attendance under the provisions of the third paragraph of said
section thirty-nine E.
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207 At the request of a parent or guardian, police officers shall make

immediate efforts to locate runaway children. Within each local
police department there shall be an individual designated by the
police superintendent or chief of police as the runaway youth
officer who shall oversee the implementation of this section.
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212 Section 39H. If a police officer has reasonable cause to believe

that a child has run away from his home and is a physical dangerto
himself, or others, the officer may take the child into protective
custody under the terms and conditions of this section. The officer
shall, if possible, deliver the child as promptly as possible to the
child’s parents or guardian unless the child or parents object
thereto, in which case the officer shall forthwith notify the nearest
temporary shelter facility licensed or approved in accordance with
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220 section ten of chapter twenty-eight A, but in no case shall this be
construed to mean a temporary shelter facility which is operated by
or under contract with the department of youth services. If space is
available at such facility, the officer shall promptly arrange for the
transportation of the child to such facility. If space at the facility is
not available, the child may be held in protective custody at the
police station, but not in a cell or lockup, until the child is no longer
a physical danger to himself or others or until eight hours expire
from the time of the child’s apprehension, whichever occurs first. A
child held in protective custody shall have the right to make two
completed telephone calls and upon his apprehension he shall be
notified of that right. A child taken into protective custody under
this section shall not be considered to have been arrested or to have
been charged with any offense, but the police shall make an entry
of custody, indicating the date, time and place of custody, which
record shall not be treated for any purposes as an arrest or a
criminal record.
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237 Section 391. A precept may be issued for a child described in

the definition of family in need of services in section twenty-one,
only if such child has failed to obey a summons issued pursuant to
section thirty-nine E. When such child is taken into custody upon
said precept, such child shall be immediately brought before the
court. If the court finds that such a child is not likely to appear at
the preliminary inquiry or at the hearing on the merits, the court
may order the child released into the temporary care and custody
of an adult individual, a private organization, or the department
of public welfare upon such reasonable terms and conditions as the
court may direct.
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Section 39J. Any child or parents from a family adjudicated in
need of services may appeal from the adjudication or any
disposition order for a trial de novo in a district court designated
by the chief justice ofthe district courts to hear such appeals, with
or without jury, except that in the county of Suffolk all such
appeals from any district court within said county or from the
Boston Juvenile Court shall be to the Boston Juvenile Court. Such
appeal shall be made by filing a written notice of same after entry of
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the adjudication or disposition order. The court shall notify thechild of the right to appeal at the time of the adjudication or
disposition order.
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The child or parents may waive their claim to jury trialand have
the appeal heard by a judge without jury. If a child or parents
request a jury, they may elect that such jury be composed of six or
twelve members. When a claim for a trial by jury is made, the clerk
of the court in which said claim is filed shall forward forthwith all
papers in the case to the clerk of the court designated to hear such
appeals. The veridct of the jury shall be unanimous and the court
shall enter and record its findings upon the verdict of the jury.
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The appeal shall be heard by the district court or juvenile court
as a trial de novo. All rights and procedures provided in this
chapter shall apply at such trial, except to the extent that they are
inconsistent with the provisions of sections thirty-nine E to thirty-
nine I, inclusive, in which event provisions of said sections thirty-
nine E to thirty-nine I, inclusive, shall be controlling. The justice
presiding at the trial on appeal shall have all the powers and duties
of a justice of the juvenile court or a justice of a district court sitting
in a juvenile session under this chapter. No justice shall preside
over a trial on appeal in a case in which he presided at the initial
trial. The trial on appeal shall be heard in a session set apart from
the business of the district court or juvenile court and devoted
exclusively to juvenile cases. This shall be known as the juvenile
appeals session of the district court or juvenile court and shall have
a separate trial list and docket.
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282 An appeal shall stay the order, judgment or decree appealed

from, but the district court or juvenile court may in its discretion or
upon application and hearing consistent with this chapter,
otherwise order only if the best interest of the child will be served
by immediate execution of the order, judgment or decreee.
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287 Section 39K. Expenses for services provided families alleged or

adjudicated to be in need of services shall be promptly paid by the
county in which the court sits upon written certification thereof by
the court. The clerk of court shall collect and immediately transmit
to the county treasurer, or, in Suffolk county, to the auditor of

288
289
290
291




