
No. 1505HOUSE
By Mr. Flaherty of Boston, petition of Michael F. Flaherty and

others relative to the use of electronicfund transfer systems. Banks and
Banking.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

I SECTION 1. Findings and Purpose.
2 (a) The General Court finds that the use of electronic systems to
3 transfer funds provides the potential for substantial benefits to
4 consumers. However, due to the unique characteristics of these
5 systems, existing consumer protection legislation may be in-
-6 applicable, leaving the interests of consumers and financial
7 institutions undefined.
8 (b) It is the purpose of this Act to provide a basic framework
9 establishing the rights, liabilities, and responsibilities of consumers

10 and financial institutions participating in electronic fund transfer
11 systems. This Act shall be liberally construed and applied to permit
12 and foster the expansion and operation of electronic fund transfer
13 facilities at which consumers may enter into banking transactions.
14 The primary objective of this Act, however, is the protection of
15 individual consumer rights.

1 SECTION 2. Chapter 167 of the General Laws is hereby
2 amended by striking out section 65, inserted by chapter 222 of the
3 acts of 1974, and inserting in place thereof under the caption
4 Electronic Banking Devices the following section:
5 Section 65. Notwithstanding the provisions of sections five and
6 six of chapter one hundred and sixty-eight, section twelve of
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7 chapter one hundred and seventy, section two of chapter one
8 hundred and seventy-one, section eleven of chapter one hundred
9 and seventy-two and section twelve of chapter one hundred and

10 seventy-two A any bank or credit union may, directly or through
1 | any other organization, by vote of its board of trustees or board of
12 directors, purchase, establish, install, operate, lease, use and share
13 with any other bank, credit union, federally chartered banking
14 institution or other organization any number of manned or
15 unmanned electronic or other devices to facilitate customer
16 convenience by providing additional locations to perform any or
17 all banking transactions, including, without limitation, deposit,
18 withdrawal and transfer of funds, obtaining of advances against
19 preauthorized lines of credit, cashing of checks and payments of
20 obligations, subject to the following;
21 (a) Such devices shall not be used to open a new account with
22 any bank, credit union or federally chartered banking institution
23 or to obtain authorization of a new line of credit from any bank,
24 credit union or federally chartered banking institution.
25 (b) No such device located at other than the office of a bank,
26 credit union or federally chartered banking institution may be
27 manned or operated by the employee of any bank, credit union or
28 federally chartered banking institution except on a temporary
29 basis for the purpose of instructing operators or customers or for
3Q the purpose of servicing the device.
31 (c) There shall be no limitation on the location of such devices
32 used by any bank or credit union or federally chartered banking
33 institution having its main office within the commonwealth.
34 (d) Except for the purposes of the first paragraph of Section 6of
33 Chapter 168 of the General Laws, such devices shall not be deemed
36 to be branches or depots of any bank or credit union for any
32 purpose.
38 (e) If the commissioner finds that banks are placed at a
39 competitive disadvantage because such banks have not been
40 permitted to use such devices on reasonable and non-
-41 discriminatory terms, the commissioner may issue regulations
42 mandating the shared use of any such device or devices, except for
43 devices which are (i) located at any office of a bank, credit union or
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44 federally chartered banking institution or (ii) available to be used
45 only by the customers of a single bank, credit union, or federally
46 chartered banking institution. Such regulations shall set forth the
47 conditions under which a bank may obtain mandatory sharing, the
48 procedures for doing so, the reasonable and nondiscriminatory
49 terms and conditions of such mandatory sharing and any other
50 provisions which the commissioner deems necessary or ap-
-51 propriate.

1 SECTION 3. The General Laws are hereby amended by
2 inserting after Chapter 167 A the following new chapter:

3
ELECTRONIC FUND TRANSFER SYSTEMS4

5 Section I. Definitions
6 For purposes of this chapter:
7 (1) the term “accepted card or other means of access’’ means a
8 card, code, or other means of access to a consumer’s account for
9 the purpose of initiating electronic fund transfers when the person

10 to whom such card or other means of access was issued has
11 requested and received or has signed or has used, or authorized
12 another to use, such card or other means of access for the purpose
13 of transferring money between accounts or-obtaining money.
14 property, labor, or services;
15 (2) the term “account” means a demand deposit, savings
16 deposit, or other asset account (other than an occasional or
17 incidental credit balance in an open end credit plan as defined in
18 Chapter 140 C of the General Laws), established primarily for
19 personal, family, or household purposes, but such term does not

20 include an account held by a financial institution pursuant to a
21 bona fide trust agreement;
22 (3) the term “Board” means the Board of Governors of the
23 Federal Reserve System;
24 (4) the term “business day” means any day on which the offices
25 of the consumer’s financial institution involved in an electronic

Chapter 1678
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fund transfer are open to the public for carrying on substantially all
of its business functions;

26
27

(5) the term “consumer” means a natural person;28
(6) the term “electronic fund transfer” means any transfer of

funds, other than a transaction originated by check, draft, or
similar paper instrument, which is initiated through an electronic
terminal, telephonic instrument, or computer or magnetic tape so
as to order, instruct, or authorize a financial institution to debit or
credit an account. Such term includes, but is not limited to, point-
of-sale transfers, automated teller machine transactions, direct
deposits or withdrawals of funds, and transfers initiated by
telephone. Such term does not include

29
30
31
32
33

34
35
36
37

(A) any check guarantee or authorization service which does
not directly result in a debit or credit to a consumer’s account;

38
39

(B) any transfer of funds, other than those processed by
automated clearinghouse, made by a financial institution on behalf
of a consumer by means of a service that transfers funds held at
either Federal Reserve banks or other depository institutions and
which is not designed primarily to transfer funds on bahalf of a
consumer;

40
41
42
43
44
45

(C) any transaction the primary purpose of which is the
purchase or sale of securities or commodities through a broker-
dealer registered with or regulated by the Securities and Exchange
Commission;

46
47
48
49

(D) any automatic transfer from a savings account to a
demand deposit account pursuant to an agreement between a
consumer and a financial institution for the purpose of coveringan
overdraft or maintaining an agreed upon minimum balance in the
consumer’s demand deposit account; or

50
51

53
54

(E) any transfer of funds which is initiated by a telephone
conversation between a consumer and an officer or employee ofa
financial institution which is not pursuant to a prearranged plan
and under which periodic or recurring transfers are not con-
templated.

<55

56
S7

58
59

(7) the term “electronic fund transfer card or other means of
access” means a card, code or other means of access by the use of
which a person may initiate an electronic fund transfer;

60

61
62
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63 (8) the term “electronic terminal” means an electronic device,
64 other than a telephone operated by a consumer, through which a
65 consumer may initiate an electronic fund transfer. Such term
66 includes, but is not limited to, point-of-sale terminals, automated
67 teller machines, and cash dispensing machines;
68 (9) the term “financial institution” means a state or national
69 bank, a state or federal savings and loan association, a mutual
70 savings bank, a state or federal credit union, or any other person
71 who, directly or indirectly, holds an account belonging to a
77 consumer;
73 (10) the term “official Board interpretation” means a formal
74 interpretation issued by the Board and designated by the Board as
75 constituting an official Board interpretation;
76 (1 1) the term “official staff interpretation” means an interpreta-
-77 tion issued by an official dulyauthorized by the Board to issue such
78 interpretation, and designated by the official as constituting an
79 official staff interpretation;
gQ (12) the term “preauthorized electronic fund transfer” means an
gl electronic fund transfer authorized in advance to recur at
g 2 substantially regular intervals;
83 (13) the term “unauthorized electronfic fund transfer” means an
84 electronic fund transfer from a consumer’s account initiated by a
85 person other than the consumer without actual authority to initiate
86 such transfer and from which the consumer receives no benefit, but
87 the term does not include any electronic fund transfer (A) initiated
88 by a person other than the consumer who was furnished with the
89 card, code, or other means of access to such consumer’s account by
90 such consumer, unless the consumer has notified the financial
91 institution involved that transfers by such other person are no
92 longer authorized, (B) initiated with fraudulent intent by the
93 consumer or any person acting in concert with the consumer, or
94 (C) which constitutes an errorcommitted by a financial institution.
95 Section 2. Regulations
96 (a) The commissioner may prescribe from time to time such
97 regulations as may be necessary or proper in carrying out the
98 purposes of Chapter 167, Section 65, and Chapter 1678 of the
99 General Laws. Such regulations shall be consistent with the
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regulations promulgated by the Board under the Electronic Funds
Transfer Act (P.L. 95-630, Title XX). If the commissioner adopts
regulations similar to the Board’s regulations, and the Board
subsequently amends any provision of said regulations, the
commissioner shall, as soon as practicable after the Board’s
promulgation of the amendment, commence an amendment
process under Chapter 30 A, Section 2, of the General Laws with a
view toward determining if the provisions of this chapter would be
supported by the adoption of a similar amendment to the
commissioner’s regulations.

100
101
102
103
104
105
106
107
108
109

(b) The commissioner may issue from time to time advisory
rulings under Chapter 30A, Section 8, of the General Laws
interpreting any provision of this chapter or the regulations issued
hereunder. Each official Board interpretation or official staff
interpretation that interprets a provision of the regulations
promulgated under the Electronic Funds Transfer Act (P.L.
95-630, Title XX) that is similar in substance to a provision of this
chapter or the regulations issued hereunder, shall, until rescinded
by the Board, be deemed by the commissioner to be an advisory
ruling issued by the commissioner under Chapter 30A, Sections,
of the General Laws.

110
11l
112
113
114
115
116
117
118
119
120

If the commissioner determines that any official Board
interpretation or official staff interpretation that is deemed to be
an advisory ruling is contrary to the purposes or meaning of this
chapter or the regulations issued hereunder, the commissioner
shall, within 60 days of the effective date of such official Board
interpretation or official staff interpretation, issue an advisory
ruling under Chapter 30A, Section 8, identifying the official Board
interpretation or official staff interpretation in question, setting
forth the reasons why it is deemed to be contrary to the purposes or
meaning of this chapter or the regulations issued hereunder and
setting forth the commissioner’s interpretation of the provisionsof
this chapter or the regulations issued hereunder similar in
substance to the regulations promulgated under the Electronic
Funds Transfer Act (P.L. 95-630, Title XX). Any advisory ruling
issued under this paragraph shall be submitted to the state
secretary in accordance with Chapter 30A, Section 6A, of the

121
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123
124
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127
128
129
130
131
132
133
134
135
136
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137 General Laws for codification in the Code of Massachusetts
138 Regulations, and shall be published in the Massachusetts Register,
139 in accordance with Chapter 30A, Section 6, of the General Laws.
140 Any person may request a reconsideration of an advisory ruling
141 by the commissioner issued under the preceding paragraph by
142 sending a written request for such reconsideration to the
143 commissioner at any time before 30 days after the publication of
144 the advisory ruling in the Massachusetts Register which contains a
145 statement setting forth in full the reasons why the person making
146 the request believes reconsideration would be appropriate, and
147 specifying and discussing the applicability of the relevant facts,
148 statutes and regulations. Within 15 business days of receipt of such
149 request for reconsideration, a response will be sent to the person
150 making the request, or an acknowledgement will be sent that sets a
151 reasonable time within which such response will be given.
152 (c) The commissioner may issue model clauses, consistent with
153 the model clauses issued by the Board, for optional use by financial
154 institutions to facilitate compliance with the disclosure re-
-155 quirements of section 3 and to aid consumers in understanding the
156 rights and responsibilities of participants in electronic fund
157 transfers by utilizing readily understandable language.
158 (d) Regulations prescribed hereunder may contain such
159 classifications, differentiations, or other provisions, and may
160 provide for such adjustments and exceptions for any class of
161 electronic fund transfers, as in the judgment of the commissioner
162 are necessary or proper to effectuate the purpose of this chapter to
163 prevent circumvention or evasion thereof, or to facilitate
164 compliance therewith. The commissioner may by regulation
165 modify the requirements imposed by this chapter on small
166 financial institutions if the commissioner determines that such
167 modifications are necessary to alleviate any undue compliance
168 burden on small financial institutions and such modifications are
169 consistent with the purpose and objective of this chapter.
170 (e) In the event that electronic fund transfer services arc made
171 available to consumers by a person other than a financial
172 institution holding a consumer’s account, the commissioner shall

by regulation assure that the disclosures, protections, respon-
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174 sibilities, and remedies created by this chapter are made applicable
to such persons and services, and such regulations shall be
consistent with the regulations issued by the Board.

175
176
177 Section 3. Terms and Conditions of Transfers
178 (a) The terms and conditions of electronic fund transfers

involving a consumer’s account shall be disclosed at the time the
consumer contracts for an electronic fund transfer service. Such
disclosures shall be in readily understandable language and shall
include, to the extent applicable

179
180
181
182
183 (1) the consumer’s liability for unauthorized electronic fund

transfers and, at the financial institution’s option, notice of the
advisability of prompt reporting ofany loss, theft, or unauthorized
use of a card, code, or other means of access;

IX4
185
186
187 (2) the telephone number and address of the person or office to

be notified in the event the consumer believes that an unauthorized
electronic fund transfer has been or may be effected;

IXB
189

(3) the type and nature of electronic fund transfers which the
consumer may initiate, including any limitations on the frequency
or dollar amount of such transfers, except that the details of such
limitations need not be disclosed if their confidentiality is
necessary to maintain the security of an electronic fund transfer
system;

190
191
192
193
194
195

(4) any charges for electronic fund transfers or for the right to
make such transfers;

196
197

(5) the consumer’s right to stop payment of a preauthorized
electronic fund transfer and the procedure to initiate such a stop
payment order;

198
199
200

(6) the consumer’s right to receive documentation ofelectronic
fund transfers under section 4;

201
202

(7) a summary of the error resolution provisions of section 6
and the consumer’s rights thereunder. The financial institution
shall thereafter transmit such summary at least once per calendar
year;

203
204
205
206

(8) the financial institution’s liability to the consumer under
section 8; and

207
208

(9) under what circumstances the financial institution willin the209
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210 ordinary course of business disclose information concerning the
211 consumer’s account to third persons.
212 (b) A financial institution shall notify a consumer in writing at
213 least twenty-one days prior to the effective date of any change in
214 any term or condition of the consumer’s account required to be
215 disclosed under subsection (a) if such change would result in
216 greater cost or liability for such consumer or decreased access to
217 the consumer’s account. A financial institution may, however,
218 implement a change in the terms or conditions of an account
219 without prior notice when such change is immediately necessary to
220 maintain or restore the security of an electronic fund transfer
221 system or a consumer’s account. Subject to subsection (a)(3), the
222 commissioner shall require subsequent notification if such a
223 change is made permanent.
224 (c) For any account of a consumer made accessible to electronic
225 fund transfers prior to the effective date of this chapter, the
226 information required to be disclosed to the consumer under
227 subsection (a) shall be disclosed not later than the earlier of - -

228 (1) the first periodic statement required by section 4(c) after the
229 effective date of this chapter; or
230 (2) thirty days after the effective date of this chapter.
231 Section 4. Documentation of Transfers; Periodic Statements
232 (a) For each electronic fund transfer initiated by a consumer
233 from an electronic terminal, the financial institution holding such
234 consumer’s account shall, directly or indirectly, at the time the
235 transfer is initiated, make available to the consumer written
236 documentation of such transfer. The documentation shall clearly
237 set forth to the extent applicable
238 (1) the amount involved and date the transfer is initiated;
239 (2) the type of transfer;
240 (3) the identity of the consumer’s account with the financial
241 institution from which or to which funds are transferred;
242 (4) the identity ofany third party to whom or from whom funds
243 are transferred; and
244 (5) the location or identification of the electronic terminal
245 involved.
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(b) For a consumer’s account which is scheduled to be credited
by a preauthorized electronic fund transfer from the same payorat
least once in each successive sixty-day period, except where the
payor provides positive notice of the transfer to the consumer, the
financial institution shall elect to provide promptly either positive
notice to the consumer when the credit is made as scheduled, or
negative notice to the consumer when the credit is not made as
scheduled. The means of notice elected shall be disclosed to the
consumer in accordance with section 3.

246
247
248
249
250
251
252
253

254
(c) A financial institution shall provide each consumer with a

periodic statement for each account of such consumer that maybe
accessed by means of an electronic fund transfer. Except as
provided in subsection (d) or (e), such statement shall be provided
at least monthly for each monthly or shorter cycle in which an
electronic fund transfer affecting theaccount has occurred, orevery
three months, whichever is more frequent. The statement, which
may include information regarding transactions other than
electronic fund transfers, shall clearly set forth

255

256
257

258
259
260
261
262
263

(1) with regard to each electronic fund transfer during the
period, the information described in subsection (a), which maybe
provided on an accompanying document;

264
265
266

(2) the amount of any fee or charge assessed by the financial
institution during the period for electronic fund transfers or for
account maintenance;

267
268
269

(3) the balances in the consumer’s account at the beginning of
the period and at the close of the period; and

270
271

(4) the address and telephone number to be used by the financial
institution for the purpose of receiving any statement inquiry or
notice of account error from the consumer. Such address and
telephone number shall be preceded by the caption ‘Direct
Inquiries To;’ or other similar language indicating that the address
and number are to be used for such inquiries or notices.

~>n

273

274
275

276
">77

(d) In the case ofa consumer’s passbook account which may not
be accessed by electronic fund transfers other than preauthorized
electronic fund transfers crediting the account, a financial
institution may, in lieu of complying with the requirements of
subsection (c), upon presentation of the passbook provide the

278
27l )

280
281
282
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283 consumer in writing with the amount and date of each such
284 transfer involving the account since the passbook was last
285 presented.
286 (e) In the case of a consumer's account, other than a passbook
287 account, which may not be accessed by electronic fund transfers
288 other than preauthorized electronic fund transfers crediting the
289 account, the financial institution may provide a periodic statement
290 on a quarterly basis which otherwise complies with the re-
-291 quirements of subsection (c).
292 (f) In any action involving a consumer, any documentation
293 required by this section to be given to the consumer which indicates
294 that an electronic fund transfer was made to another person shall
295 be admissible as evidence of such transfer and shall constitute
296 prima facie proof that such transfer was made.
297 Section 5. Preauthorized Transfers
298 (a) A preauthorized electronic fund transfer from a consumer’s
299 account may be authorized by the consumer only in writing, and a
300 copy of such authorization shall be provided to the consumer when
301 made. A consumer may stop payment of a preauthorized
302 electronic fund transfer by notifying the financial institution orally
303 or in writing at any time up to three business days preceding the
304 scheduled date of such transfer. The financial institution may
305 require written confirmation to be provided to it within fourteen
306 days of an oral notification if, when the oral notification is made,
307 the consumer is advised of such requirement and the address to
308 which such confirmation should be sent.
309 (b) In the case of preauthorized transfers from a consumer’s
310 account to the same person which may vary in amount, the
311 financial institution or designated payee shall, prior to each
312 transfer, provide reasonable advance notice to the consumer of the
313 amount to be transferred and the scheduled date of the transfer.
314 Sections. Error Resolution
315 (a) If a financial institution, within sixty days after having
316 transmitted to a consumer documentation pursuant to section
317 4(a), (c), or (d) or notification pursuant to section 4(b), receives
318 oral or written notice in which the consumer
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(1) sets forth or otherwise enables the financial institution to
identify the name and account number of the consumer;

319
320

(2) indicates the consumer's belief that the documentation, or,
in the case of notification pursuant to section 4(b), the consumer’s
account, contains an error and the amount of such error; and

321
11li

121

(3) sets forth the reasons for the consumer’s belief (where
applicable) that an error has occurred, the financial institution
shall investigate the alleged error, determine whether an error has
occurred, and report or mail the results of such investigation and
determination to the consumer within ten business days. The
financial institution may require written confirmation to be
provided to it within ten business days of an oral notification of
error if, when the oral notification is made, the consumer is advised
of such requirement and the address to which such confirmation
should be sent. A financial institution which requires written
confirmation in accordance with the previous sentence need not
provisionally recredit a consumer’s account in accordance with
subsection (c), nor shall the financial institution be liable under
subsection (e) if the written confirmation is not received within the
ten-day period referred to in the previous sentence.

324
325

326
7 77i

328

329
330
331
■n?.
333

334
335

336
117
338

(b) If the financial institution determines that an error did
occur, it shall promptly, but in no event more than one business
day after such determination, correct the error, subject to section 7,
including the crediting of interest where applicable.

339
340
341
342

(c) If a financial institution receives notice of an error in the
manner and within the time period specified in subsection (a), it
may, in lieu of the requirements of subsections (a) and (b), within
ten business days after receiving such notice provisionally recredit
the consumer’s account for the amount alleged to be in error,
subject to section 7, including interest where applicable, pending
the conclusion of its investigation and its determination of whether
an error has occurred. Such investigation shall be concluded not
later than forty-five days after receipt of notice ofthe error. During
the pendency of the investigation, the consumer shall have full use
of the funds provisionally recredited.

34
344
345
346
347
348
349
350
ISI

(d) If the financial institution determines after its investigation
pursuant to subsection (a) or (c) that an error did not occur, it shall

354
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356 deliver or mail to the consumer an explanation of its findings
357 within 3 business days after the conclusion of its investigation, and
358 upon request of the consumer promptly deliver or mail to the
359 consumer reproductions of all documents which the financial
360 institution relied on to conclude that such error did not occur. The
361 financial institution shall include notice of the right to request
362 reproductions with the explanation of its findings.
363 (e) If in any action under section 13, the court finds that
364 (1) the financial institution did not provisionally recredit a
365 consumer’s account within the ten-day period specified in
366 subsection (c), and the financial institution (A) did not make a
367 good faith investigation of the alleged error, or (B) did not have a
368 reasonable basis for believing that the consumer’s account was not
369 in error; or
370 (2) the financial institution knowingly and willfully concluded
371 that the consumer’s account was not in error when such conclusion
372 could not reasonably have been drawnfrom the evidence available
373 to the financial institution at the time of its investigation.
374 then the consumer shall be entitled to treble damages determined
375 under section 13(a)(1).
376 (f) For the purpose of this section, an error consists of
377 (1) an unauthorized electronic fund transfer;
378 (2) an incorrect electronic fund transfer from or to the
379 consumer’s account;
380 (3) the omission from a periodic statement of an electronic fund
381 transfer affecting the consumer’s account which should have been
382 included;
383 (4) a computational error by the financial institution;
384 (5) the consumer’s receipt of an incorrect amount of money
385 from an electronic terminal:
386 (6) a consumer’s request for additional information or
387 clarification concerning an electronic fund transfer or any
388 documentation required by this chapter; or
389 (7) any other error described in regulations of the corn-
-390 missioner.
391 Section 7. Consumer Liability for Unauthorized Transfers
392 (a) A consumer shall be liable for any unauthorized electronic
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fund transfer involving the account of such consumer only if the
card, code or other means of access utilized for such transfer was
an accepted card or other means of access and if the issuer of such
card, code, or other means of access has provided a means whereby
the user of such card, code, or other means of access can be
identified as the person authorized to use it, such as by signature,
photograph, or fingerprint or by electronic or mechanical
confirmation. In no event, however, shall a consumer’s liability for
an unauthorized transfer exceed the lesser of

.193

394
395
396
397

398
399

400

401
(1) $5O; or402
(2) the amount of money or value of property or services

obtained in such unauthorized electronic fund transfer prior to the
time the financial institution is notified of, or otherwise becomes
aware of, circumstances which lead to the reasonable belief thatan
unauthorized electronic fund transfer involving the consumer’s
account has been or may be effected. Notice under this paragraph
is sufficient when such steps have been taken as may be reasonably
required in the ordinary course of business to provide the financial
institution with the pertinent information, whether or not any
particular officer, employee, or agent of the financial institution
does in fact receive such information. Notwithstanding the
foregoing, reimbursement need not be made to the consumer for
losses the financial institution establishes would not have occurred
but for the failure of the consumer to report within sixty days of
transmittal of the statement (or in extenuating circumstances such
as extended travel or hospitalization, within a reasonable time
under the circumstances) any unauthorized electronic fund
transfer or account error which appears on the periodic statement
provided to the consumer under section 4.

403
404
405
406
407
408
409
410
41 1
412
413
414
415
416
417
41S

419
420
421

In addition, reimbursement need not be made to the consumer
for losses which the financial institution establishes would not have
occurred but for the failure of the consumer to report any lessor
theft of a card or other means of access within two business days
after the consumer learns of the loss or theft (or in extenuating
circumstances such as extended travel or hospitalization, within a
longer period which is reasonable under the circumstances), but
the consumer’s liability under this paragraph in any such case may

422
423
424
425
426
427
428
429
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430 not exceed a total of $5OO, or the amount of unauthorized
431 electronic fund transfers which occur following the close of two
432 business days (or such longer period) after the consumer learns of
433 the loss or theft but prior to notice to the financial institution under
434 this paragraph, whichever is less.
435 (b) In any action which involves a consumer’s liability for an
436 unauthorized electronic fund transfer, the burden of proof is upon
437 the financial institution to show that the electronic fund transfer
438 was authorized or if the electronic fund transfer was unauthorized,
439 then the burden of proof is upon the financial institution to
440 establish that the conditions of liability set forth in subsection (a)
441 have been met, and, if the transfer was initiated after the effective
442 date of section 3, that the disclosures required to be made to the
443 consumer under section 3(a)(1) and (2) were in fact made in
444 accordance with such section.
445 (c) In the event of a transaction which involves both an
446 unauthorized electronic fund transfer and an extension ofcredit as
447 defined in Chapter 140 C of the General Laws pursuant to an
448 agreement between the consumer and the financial institution to
449 extend such credit to the consumer in the event the consumer’s
450 account is overdrawn, the limitation on the consumer’s liability for
451 such transaction shall be determined solely in accordance with this
452 section.
453 (d) Nothing in this section imposes liability upon a consumer
454 for an unauthorized electronic fund transfer in excess of his
455 liability for such a transfer under otherapplicable law or underany
456 agreement with the consumer's financial institution.
457 (e) Except as provided in this section, a consumer incurs no
458 liabilities from an unauthorized electronic fund transfer.
459 Section 8. Liability of Financial Institutions
460 (a) Subject to subsections (b) and (c), a financial institution
461 shall be liable to a consumer for all damages proximately caused
462 by-
463 (I) the financial institution’s failure to make an electronic fund
464 transfer, in accordance with the terms and conditions of an
465 account, in the correct amount or in a timely manner when
466 properly instructed to do so by the consumer, except where
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(A) the consumer’s account has insufficient funds;467
(B) the funds are subject to legal process or other encumbrance

restricting such transfer;
468
469

(c) such transfer would exceed an established credit limit; or470
(D) an electronic terminal has insufficient cash to complete the

transaction;
471
472

(2) the financial institution’s failure to make an electronic fund
transfer due to insufficient funds when the financial institution
failed to credit, in accordance with the terms and conditions of an
account, a deposit of funds to the consumer’s account which would
have provided sufficient funds to make the transfer, and

473
474
475
476
477

(3) the financial institution’s failure to stop payment of a
preauthorized transfer from a consumer’s account when instructed
to do so in accordance with the terms and conditions of the
account.

478
479
480
481

(b) A financial institution shall not be liable under subsection
(a)( 1)or (2) if the financial institution shows by a preponderance of
the evidence that its action or failure to act resulted from -

482
483
484

(1) an act of God or other circumstance beyond its control, that
it exercised reasonable care to prevent such an occurrence, and
that it exercised such diligence as the circumstances required; or

485
486
487

(2) a technical malfunction which was known to the consumer
at the time he attempted to initiate an electronic fund transfer or, in
the case of a preauthorized transfer, at the time such transfer
should have occurred.

488
489
490
491

(c) In the case of a failure described in subsection (a) which was
not intentional and which resulted from a bona fide error,
notwithstanding the maintenance of procedures reasonably
adapted to avoid any such error, the financial institution shall be
liable for actual damages proved.

492
493
494
495
496

Section 9. Issuance of Cards or Other Means of Access497
(a) No person may issue to a consumer any card, code, or other

means of access to such consumer’s account for the purpose of
initiating an electronic fund transfer other than

498
499
500

(1) in response to a request or application therefor; or
(2) as a renewal of, or in substitution for, an accepted card,

501
502
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503 code, or other means of access, whether issued by the initial issuer
504 or a successor.
505 (b) Notwithstanding the provisions of subsection (a), a person
506 may distribute to a consumer on an unsolicited basis a card, code,
507 or other means of access for use in initiating an electronic fund
508 transfer from such consumer’s account, if
509 (1) such card, code, or other means of access is not validated;
510 (2) such distribution is accompanied by a complete disclosure,
511 in accordance with section 3, of the consumer’s rights and liabilities
512 which will apply if such card, code, or other means of access is
513 validated;
514 (3) such distribution is accompanied by a clear explanation that
515 such card, code, or other means of access is not validated and how
516 the consumer may dispose of such code, card, or other means of
517 access if validation is not desired; and
518 (4) such card, code, or other means of access is validated only in
519 response to a request or application from the consumer, upon
520 verification of the consumer’s identity.
521 (c) For the purpose of subsection (b), a card, code, or other
522 means of access is validated when it may be used to initiate an
523 electronic fund transfer.
524 Section 10. Suspension of Obligations
525 If a system malfunction prevents the effectuation of an
526 electronic fund transfer initiated by a consumer to another person,
527 and such other person has agreed to accept payment by such
528 means, the consumer’s obligation to the other person shall be
529 suspended until the malfunction is corrected and the electronic
530 fund transfer may be completed, unless such other person has
531 subsequently, by written request, demanded payment by means
532 other than an electronic fund transfer.
533 Section 11. Compulsory Use of Electronic Fund Transfers
534 No person may
535 (1) condition the extension of credit to a consumer on such
536 consumer’s repayment by means of preauthorized electronic fund
537 transfers; or
538 (2) require a consumer to establish an account for receipt of
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electronic fund transfers with a particular financial institution as a
condition of employment or receipt of a government benefit.

519

■4O
Section 12. Waiver of Rights54 i
No writing or other agreement between a consumer and any

other person may contain any provision which constitutes a waiver
of any right conferred or cause of action created by this chapter.
Nothing in this section prohibits, however, any writing or other
agreement which grants to a consumer a more extensive right or
remedy or greater protection than contained in this chapter or a
waiver given in settlement of a dispute or action.

542
54

544
545

546

54
548

Section 13. Civil Liability549
(a) Except as otherwise provided by this section and section 8,

any person who fails to comply with any provision of this chapter
with respect to any consumer, except for an error resolved in
accordance with section 6, is liable to such consumer in an amount
equal to the sum of

550

551
55

551

554
(1) any actual damage sustained by such consumer as a result of

such failure;
5 5 5

556
(2)(A) in the case of an individual action, an amount not less

than $lOO nor greater than $1,000; or
55

55K

(b) in the case of a class action, such amount as the court may
allow, except that (i) as to each member of the class no minimum
recovery shall be applicable, and (ii) the total recovery under this
subparagraph in any class action or series of class actions arising
out of the same failure to comply by the same person shall not be
more than the lesser of $500,000 or I per centum of the net worthof
the defendant; and

560
561
562
563

564

565
(3) in the case of any successful action to enforce the foregoing

liability, the costs of the action, together with a reasonable
attorney’s fee as determined by the court.

566
56

568

(b) In determining the amount of liability in any action under
subsection (a), the court shall consider, among other relevant
factors

569
S7O

5

(1) in any individual action under subsection (a)(2)(A), the
frequency and persistence of noncompliance, the nature of such
noncompliance, and the extent to which the noncompliance was
intentional; or

5
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576 (2) in any class action under subsection (a)(2)(B), the frequency
577 and persistence of noncompliance, the nature of such non-
-578 compliance, the resources of the defendant, the number of persons
579 adversely affected, and the extent to which the noncompliance was
580 intentional.
581 (c) Except as provided in section 8, a person may not be held
582 liable in any action brought under this section for a violation of this
583 chapter if the person shows by a preponderance of evidence that
584 the violation was not intentional and resulted from a bona fide
585 error notwithstanding the maintenance of procedures reasonably
586 adapted to avoid any such error.
587 (d) No provision of this chapter imposing any liability shall
588 apply to
589 (1) any act done or omitted in good faith in conformity with any
590 rule, regulation, or interpretation thereof by the Board or by the
591 commissioner or in conformity with any interpretation or
592 approval by an official or employee of the Federal Reserve System
593 duly authorized by the Board to issue such interpretations or
594 approvals under such procedures as the Board may prescribe
595 therefor or in conformity with any advisory ruling by the
596 commissioner; or
597 (2) any failure to make disclosure in proper form if a financial
598 institution utilized an appropriate model clause issued by the
599 Board or the commissioner,
600 notwithstanding that after such act, omission, or failure has
601 occurred, such rule, regulation, interpretation, approval, or model
602 clause is amended, rescinded, or determined by judicial or other
603 authority to be invalid for any reason.
604 (e) A person has no liability under this section for any failure to
605 comply with any requirement under this chapter if, prior to the
606 institution of an action under this section, the person notifies the
607 consumer concerned of the failure, complies with the requirements
608 of this chapter, and makes an appropriate adjustment to the
609 consumer’s account and pays actual damages or. where applicable.
610 damages in accordance with section 8.
611 (f) On a finding by the court that an unsuccessful action under
612 this section was brought in bad faith or for purposes of
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harassment, the court shall award to the defendant attorney’s fees
reasonable in relation to the work expended and costs.

613
614

(g) Any action under this section may be commenced only
within one year from the date of the occurrence of the violation.

615
616

Section 14. Criminal Liability617
(a) Whoever knowingly and willfully618
(1) gives false or inaccurate information or fails to provide

information which he is required to disclose by this chapter or any
regulation issued thereunder; or

619
620
62

(2) otherwise fails to comply with any provision of this chapter;
shall be fined not more than $5,000 or imprisoned not more than
one year, or both.

622
623

624
(b) Whoever uses any counterfeit, fictitious, altered, forged,

lost, stolen or fraudulently obtained electronic fund transfer card
or other means of access to obtain money, goods or services, or any
combination thereof, having an aggregate value of one hundred
dollars or more, shall be fined not more than $lO,OOO or
imprisoned not more than ten years, or both.

625
626
627
628
629
630

Section 15. Enforcement by the Commissioner of Banks631
(a) Whenever the commissioner has reason to believe that any

person is in violation of any provision of this chapter, and that
proceedings would be in the public interest, the commissioner may
direct the Attorney General to bring an action in the name of the
commonwealth against such person to restrain the violation by
temporary restraining order or preliminary or permanent
injunction. The action may be brought in the superior court of the
county in which such person resides or has his principal place of
business, or the action may be brought in the superior court of
Suffolk County with the consent of the parties or if the person has
no place of business within the commonwealth. Said court may
issue temporary restraining orders or preliminary or permanent
injunctions.

632
63

634
635

636
637
638
639
640
641
642
643
644

(b) Any person who violates the terms of an injunction or other
order issued under this section shall forfeit and pay to the
commonwealth a civil penalty of not more than ten thousand
dollars for each violation. For the purposes of this section, the
court issuing such injunction or order shall retain jurisdiction, and

645
646
647
648
649
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650 the cause shall be continued, and in such case the Attorney General
651 acting in the name of the commonwealth may petition for recovery
652 of such civil penalty.
653 (c) In any case where the commissioner has authority to request
654 that the Attorney General institute an action or proceedings under
655 this section, in lieu thereof the commissioner may accept an
656 assurance of discontinuance of any method, act or practice in
657 violation of this chapter from any person alleged to be engaged or
658 to have been engaged in such method, act or practice. Any such
659 assurance of discontinuance shall be in writingand be filed with the
660 superior court at Suffolk County.
661 Section 16. Severability
662 Ifany provision ofthis chapter is found to be unconstitutional or
663 void, the remaining provisions of this chapter shall remain valid.
664 Section 17. Short Title
665 This chapter shall be known and cited as the Electronic Fund
666 Transfer Act.

I SECTION 4. Effective Dates
2 (a) The sections of this Act which amend Chapter 167, Section
3 65, of the General Laws shall be effective six months after the date
4 of enactment.
5 (b) The sections of this Act which add a new Chapter 1678 to
6 the General Laws shall be effective on May tenth, nineteen
7 hundred and eighty, except that Chapter 1678, Sections 7 and 9,
8 shall be effective ninety days after the date of enactment.
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