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By Mr. Flaherty of Boston, petition of Michael F. Flaherty and
others relative to the testimony of one spouse against another in certain
court proceedings in the Commonwealth. The Judiciary.

An Act relative to testimony of one spouse against another.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled and by the authority of the same, as follows:

1 Section 20 of Chapter 233 of the General Laws is hereby
2 amended by striking out the second and third paragraphs, as
3 amended by Section 3 of Chapter 765 of the acts of 1963, and
4 inserting in place thereof the following paragraph:
5 Neither husband nor wife shallbe compelled to testify in the trial
6 of an indictment, complaint or any other criminal proceeding
7 against the other, provided that this privilege shall be inapplicable
8 (1) as to matters occurring prior to the date of the marriage, or (2)
9 in proceedings in which one spouse is charged with a crime against

10 the person or property of the other or of a natural child, adopted
11 child, foster child or ward of either, or (3) in proceedings in which a
12 spouse is charged with non-support under sections one to ten,
13 inclusive, of chapter two hundred and seventy-three, or withviola-
-14 tion of other similar statutes, or (4) where after being advised ofthe
15 existence of the privilege, one spouse voluntarily gives testimony
16 against the other, in proceedings before an inquest, grand jury, or
17 district court department, to the extent of the prior testimony, in
18 any subsequent criminal proceeding involving the same transac-
-19 tion against the other spouse.

20 COMMENTS

21 This proposal would change existing law in four respects: -- (1)
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22 it would eliminate the present incompetency of one spouse to
23 testify in any proceeding as to private conversations with the other;
24 (2) it would render the privilege inapplicable to actions taken by
25 either party before the date of the marriage; (3) it would make the
26 privilege inapplicable to prosecutions for “spouse abuse” and
27 “child abuse”; and, (4) it would make the privilege inapplicable to a
28 spouse who voluntarily testified against the other at a prior crimi-
-29 nal proceeding in the same case.
30 The present General Laws chapter 233, section 20 provides in
31 essence that, “As to private conversations with each other, neither
32 husband nor wife is allowed to testify, no matter how much the
33 testimony is desired by either of them or by any third party. As to
34 their testimony against each other either may testify, but shall not
35 be compelled so to do in a criminal proceeding against the other.
36 The privilege is that of the spouse called and not of the defendant.”
37 Commonwealth v. Spencer, 212 Mass. 438, 451, 99 NE 266, 271
38 (1912). See also Commonwealth v. DiPietro, Mass. Adv. Sh.
39 (1977), 367 NE 2d 813 (1977).
40 This statutory spousal privilege in Massachusetts stands in sharp
41 contrast to that recognized in the majority of states and under
42 prevailing federal practice. In all but a few jurisdictions (majority-
-43 rule jurisdiction) the defendant-spouse is the holder of a privilege
44 to keep the witness-spouse off the witness stand in a criminal case.
45 See Hughes, 19 MPS 142 n. 13; 8 Wigmore, Evidence (3d Ed.
46 1940), SS 2227-2229.
47 The traditional justifications for disqualification as to private
48 conversations and the privilege not to testify against a spouse have
49 been the prevention of marital dissension and the repugnancy of
50 requiring a person to condemn or be condemned by his/her
51 spouse. These factors bear little or no relationship to the confiden-
-52 tiality of private marital communications. This is because if one
53 spouse is willing to testify against the other, then arguably, there is
54 little harmony to preserve and the witness-spouse should be
55 allowed to testify fully. Furthermore, it is unlikely that parties to a
56 marriage are likely to be in any way influenced in their personal
57 conduct by a Rule of evidence of whose existence they are no doubt
58 unaware. Hence, this proposal would not recognize any spousal
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59 incompetency as to private communications in any proceeding,
60 civil or criminal.
61 I) The first exception to the privilege merely eliminates the
62 possibility of suppressing testimony by marrying a potential
63 witness.
64 2) The second exception attempts to strike a balance between
65 the legitimate interest of the state in cases of offenses against the
66 other spouse or a child of either, and the maintenance of marital
67 harmony. It is an attempt to bring Massachusetts in line with the
68 great majority of jurisdictions. See e.g. Indiana, I.C. 12-3-4. 1-5
69 (1971); lowa, I.C.A. S 235A. 8 (1965); Kentucky KRS
70 199.335(5)(1964); Louisiana, LSA-RS 14:403; sub. F (1964);
71 Michigan, MCLA 600.2162 (1961); Minnesota. MSA MSA S
72 595.02 (1969); Nebraska. RS Supp., 1974, 28-1505; New
73 Hampshire, RSA 169:43 (Supp) (1973); North Dakota, NDCC, S
74 50-25-05, (1965) repealed and supplemented by S 50-25.1-10,
75 (1975); South Dakota, SDCL 19-2-1 (1967); Washington, RWCA
76 5.60.060 (1965). 8 Wigmore section 2239 (McN. Rev. 1961).
77 3) The fourth exception recognizes that when a privilege holder
7g by his/ her own act knowingly and intentionally acts to disclose an
79 otherwise privileged matter at some stage in the criminal process,
80 then they should be thereafter foreclosed from re-asserting the
81 privilege at some later stage in the process as to the subject matter
82 disclosed. This will be most significant in situations where one
83 spouse gives crucial testimony before the grand jury, which forms
84 the basis of an indictment against the other and thereafter attempts
85 to re-assert the privilege at the trial of the case.

This document has been printed on 100% recycled paper.




