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By Mr. White of Boston, petition of Newman Flanagan, Michael F.

Flaherty and W. Paul White relative to establishing standards and
procedures under which capital punishment may be imposed for cer-
tain crimes. The Judiciary.

®fje CommontoealH) of fHafttfacf)u«ettg

In the Year One Thousand Nine Hundred and Seventy-Nine.

An Act providing for standards and procedures under which
CAPITAL PUNISHMENT MAY BE IMPOSED FOR CERTAIN CRIMES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled and by the authority of the same, as follows:

1 Whereas, The deferred operation of this Act would tend to
2 defeat its purpose which is to define the standards and establish the
3 judicial procedures under which capital punishment may be
4 imposed for certain homicides, therefore it is hereby declared to be
5 an emergency law, necessary for the immediate preservation of the
5 public convenience.

Be it enacted by the Senate and HouseofRepresentatives in General
Court assembled and by the authority of the same, as follows:

1 Chapter 279 of the General Laws is hereby amended by adding
2 the following sections after section 52 thereof:

4 Section 53A. A person convicted of a capital felony, as defined
5 in Section 538, shall be punished by death or by life imprisonment.
6 Section 538. The term “capital felony” as used in this act is
7 limited to instances in which death results from the defendant’s use
8 of violence against the person of another, with the intention that
9 death result, in the commission ofany one or more of the offences

3 Section 53.
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10 designated in sections one, seventeen, twenty-two, and twenty-six
I 1 of General Laws chapter two hundred and sixty-five, and section
12 one of General Laws chapter two hundred and sixty-six.
13 Section 53C. (a) In all capital felony cases, the judge when
14 sitting without a jury shall, upon entry of a verdict of guilty,
15 conduct a presentence hearing at which the only issue shall be the
16 determination ofthe punishment to be imposed. If trial by juryhas
17 been waived, or if the defendant has pleased guilty, the presentence
18 hearing shall be conducted before a jury impaneled for that pur-
-19 pose, unless waived by the defendant.
20 (b) In such hearing without a jury, the judge shall hear addi-
-21 tional evidence in mitigation and aggravation of punishment, as
22 enumerated in Section 53E. Any such evidence which the judge
23 deems to have probative value may be received, regardless of its
24 admissibility under exclusionary rules of evidence, provided the
25 defendant is accorded a fair opportunity to rebut any hearsay
26 statements, and provided further that only such evidence of aggra-
-27 vation as the Commowealth has disclosed to the defendant prior to
28 the hearing shall be admissible. Nothing in this subsection shall be
29 construed to authorize the admission of any evidence secured in
30 violation of the Constitution of the United States or the Massachu-
-31 setts Declaration of Rights.
32 (c) The judge shall hear argument by the defendant or his coun-
-33 sel and the prosecuting attorney regarding the punishment to be
34 imposed. The prosecuting attorney shall open and the defendant
35 shall conclude the argument.
36 (d) At the close of the evidence and arguments, the judge shall
37 impose sentence or shall recess for the purpose of taking the
38 sentence to be imposed under advisement. The judge shall desig-
-39 nate in writing the aggravating circumstance or circumstances, if
40 any, found beyond a reasonable doubt.
41 Section 53D. (a) In all capital felony cases tried by jury, upon
42 return of a verdict of guilty, the trial judge shall, as soon as
43 practicable, conduct a presentence hearing before the trial jury. If
44 for any reason the trial jury is unable to reconvene for a presen-
-45 tence hearing, the trial judge may summon a special juroror jurors
46 to determine the punishment to be imposed. Such hearing shall be
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47 conducted for the same purpose and in the same manner as presen-
-48 tence hearings conducted before the judge as provided in subsec-
-49 tions (a), (b), and (c) of section 53C.
50 (b) At the close of the evidence and arguments, the judge shall
51 instruct the jury both orally and in writing regarding such aggra-
-52 vating and mitigating circumstances, as defined in section 53E, as
53 are supported by the evidence.
54 (c) The jury shall then retire to determine
55 (1) whether any mitigating circumstances exist which outweigh
56 all aggravating circumstances so proved.
57 (2) whether any mitigating circumstances outweigh all aggra-
-58 vating circumstances so proved.
59 The jury shall designate in writing, signed by the foreman of the
60 jury, the aggravating circumstance or circumstances, ifany, found
61 beyond a reasonable doubt. If the jury finds that any aggravating
62 circumstance, proved beyond a reasonable doubt, is not so out-
-63 weighed, the judge shall impose the penalty of death. If the jury
64 does not make findings requiring the death sentence, the judge
65 shall impose sentence of life imprisonment in accordance with
66 section 53A.
67 Section 53E. (a) Aggravating circumstances shall be limited to
68 the following:
69 (1) Commission of the capital felony involved torture, poison-
-70 ing, starvation, lying in wait, or any other egregious form of
71 premeditation.
72 (2) The defendant, in committing the capital felony, knowingly
73 created a great risk of death to more than one person by means of a
74 weapon or device which would normally create a great risk of death
75 to more than one person.
76 (3) The capital felony was committed for pecuniary gain or for
77 hire.
78 (4) The capital felony was committed by the defendant not

79 under duress, as agent, at the direction of another acting as the
80 defendant’s principal.
81 (5) The defendant, as principal, directed another, acting as the
82 defendant’s agent, to commit the capital felony.
83 (6) The capital felony was committed in the commission, or
84 attempted commission, of any other felony involving the use or
85 threat of violence against the person, including murder, rape,
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armed robbery, kidnapping, burglary, arson, aggravated battery,
bombing, or airline hijacking.

86
87
88 (7) The defendant has a prior record of conviction for any

felony involving the use or threat of violence to the person of
another.

89
90

(8) The capital felony involved the killing, during or because of
the exercise of his official duty, of a person known to the defendant
to be a peace officer. For purposes of this subsection, a peace
officer means any constable, sheriff, deputy, policeman, state
policeman, game warden, jail guard, prison guard, parole officer,
probation officer, fireman, present or former judge, present or
former judicial officer, present or former attorney general or assist-
ant attorney general, present or former district attorney or assist-
ant district attorney.

91
92
93
94
95
96
97
98
99
100 (9) The capital felony was committed to disrupt the lawful

exercise of any judicial or other governmental function, including
the enforcement of law.

101
102
103 (10) The capital felony was committed to prevent or interfere

with the lawful arrest or confinement of the defendant or another.104
105 (11) The capital felony was committed by a defendant in lawful

custody, confinement, or imprisonment.106
107 (12) The capital felony was committed by a defendant who had

escaped from lawful custody, confinement, or imprisonment.108
109 (b) Mitigating factors shall include, but not be limited to, the

following:no
11l (1) The defendant has no significant history of prior criminal

activity.112
113 (2) The capital felony was committed while the defendant was

under the influence of extreme mental or emotional disturbance.114
115 (3) The victim consented to or participated in the commission of

the capital felony.116
117 (4) The defendant believed that he was acting with justification

in committing the capital felony.118
119 (5) The defendant committed the capital felony under extreme

duress or under the substantial domination of another person.120
(6) The capacity of the defendant to appreciate the criminality

of his conduct or to conform his conduct to the requirements of law
was substantially impaired.

121
122
123



1979] HOUSE -No. 4800 5

124 was substantially impaired.
125 (7) The defendant acted only as an accomplice to the commis-
-126 sion of the capital felony and his participation was relatively
127 minor.
128 Section 53F. (a) Whenever the death penalty is imposed, upon
129 entry of a final judgment by the trial judge, the sentence shall be
130 subject to automatic review by the Supreme Judicial Court within
131 sixty days after certification by the trial court ofthe entire record,
132 unless the time is extended for an additional period not to exceed
133 thirty days by the Supreme Judicial Court for good cause shown.
134 Such review by theSupreme Judicial Court shall have priority over
135 all other cases. The Supreme Judicial Court shall review the entire
136 record and transcript together with a report prepared by the trial
137 judge. The report of the trial judge shall be in the form of a
138 standard questionnaire prepared by the Supreme Judicial Court.
139 The Supreme Judicial Court shall review the punishment and
140 consider any errors assigned by way of appeal. The review and
141 appeal shall be consolidated for consideration. Both the defend-
-142 ant and the Commonwealth shall be permitted to submit briefs and
143 present oral argument to the Court.
144 (b) With regard to the sentence, the Supreme Judicial Court
145 shall determine
146 (1) Whether the sentence of death was imposed under the influ-
-147 ence of passion, prejudice, or any other arbitrary factor,
148 (2) Whether the evidence supports the jury’s or judge’s finding
149 regarding aggravating and mitigating circumstances, as enumer-

-150 ated in section 53E, and
151 (3) Whether the sentence of death is excessive or disproportion-
-152 ate to the penalty imposed in similar cases, considering both the
153 crime and the defendant. The Court shall include in its decision a
154 reference to the circumstances of other defendants similarly situ-
-155 ated which it took into consideration.
156 (c) In review of death sentences, the Court shall either affirm the
157 sentence of death or set aside such sentence and remand the case to
158 the superior court for resentencing or retrial; provided, however,
159 that if the judgment of the trial judge is reversed on appeal because
160 of error only in the presentence hearing, such new trial as may be
161 ordered shall apply only to punishment.
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