
No. 6006HOUSE

HOUSE OF REPRESENTATIVES, April 25, 1979.

The committee on Natural Resources and Agriculture, to whom
were referred the petition (accompanied by bill. House, No. 4025) of
Richard J. Dwinell and Walter E. Bickford for legislation to make
certain changes in the pesticide control law, and the petition of John F.
Melia for legislation to further clarify the pesticide control law and
making certain other corrective changes in such law, reports recom-
mending that the accompanying bill (House, No. 6006) ought to pass.

For the committee

RICHARD J. DWINELL

QHje Commontoealtlj of jfflasteadjustettg
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In the Year One Thousand Nine Hundred and Seventy-Nine.

An Act further clarifying the Massachusetts pesticide control
ACT AND MAKING CERTAIN OTHER CORRECTIVE CHANGES.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Section 2 of chapter 1328 of the General Laws is hereby
2 amended by striking out the word “department” in the definition of
3 “Certified Applicator” and inserting in place thereof the word;
4 subcommittee. It is further amended by adding after the words
5 “restricted use” the words: —or pesticides whose uses or distribu-
-6 tion are further restricted by regulations adopted by the
7 department.
8 Section 2. The definition “Private Applicator” in Section 2of
9 said chapter 1328 is hereby amended by striking out the word

10 “department” and inserting in place thereof the word: subcom-
-1 I mittee. It is further amended by inserting after the words “re-
-12 stricted use” the words: or pesticides whose uses or distribution
13 are further restricted by regulations adopted by the department.
14 Section 3. The definition “Commercial Applicator” in said sec-
-15 tion 2, as so appearing, is hereby amended by striking out the word
16 “department” and inserting in place thereof the word: subcom-
-17 mittee. It is further amended by adding after the words “restricted
18 use” the words;- or pesticides whose uses or distribution are
19 further restricted by regulations adopted by the department.

20 Section 4. Section 2of chapter 1328 of the General Laws is
21 hereby amended by striking out the definition of “Licensed Appli-
-22 cator” and inserting in place thereof the following definition:
23 “Licensed Applicator”, an individual who is licensed under the
24 provisions of section ten of this chapter to use on land not owned or
25 controlled by said individual or his employer pesticides classified
26 by the subcommittee as being for restricted use or pesticides whose
27 uses or distribution are further restricted by regulations adopted by
28 the department, under the direction supervision of a certified
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29 commercial applicator, or to use on such lands for hire any pesti-
-30 cide classified by the subcommittee as being for general use.
31 Section 5. The definition “Distribution” or “Distribute” in said
32 section 2as appearing, is hereby amended by adding after the word
33 “receive” the words; for sale or redistribution.
34 Section 6. The definition “Licensed Pesticide Dealer” in said
35 Section 2, as so appearing, is hereby amended by striking out the
36 words “classified by the department” and inserting in place thereof
37 the words: classified by the subcommittee.
38 Section 7. Section 2of said chapter 1328 is hereby amended
39 by inserting after the definition “registrant”, the following
40 definition:
41 “Subcommittee”, the subcommittee of the pesticide board of the
42 department of food and agriculture, established by section three A.
43 Section 8. Section 2of said chapter 1328 is hereby amended by
44 inserting before the definition “Under the direct supervision of a
45 certified applicator”, the following definition:
46 “To Use Any Registered Pesticide in a Manner Inconsistent
47 With Its Labeling”, this term means to use any registered pesticide
48 in a manner not permitted by the labeling: provided, that the term
49 shall not include (I) applying a pesticide in any dosage, concentra-
-50 tion, or frequency less than that specified on the labeling. (2)
51 applying a pesticide against any target pest not specified on the
52 labeling if the application is to the crop, animal or site specified on
53 the labeling, unless the Administrator has required that the label-
-54 ing specifically state that the pesticide may be used only for the
55 pests specified on the labeling after the Administrator has deter-
-56 mined that the use of the pesticide against other pests would cause
57 an unreasonable adverse effect on the environment. (3) employing
58 any method of application not prohibited by the labeling, or (4)
59 mixing a pesticide or pesticides with a fertilizer when such mixture
60 is not prohibited by the labeling.
61 Section 9. Section 2of said chapter 1328 is hereby amended by
62 inserting after the definition “Unreasonable adverse effects on the
63 environment”, the following definition: “Use of a Pesticide”.
64 shall mean any act of handling a pesticide, releasing of a pesticide,
65 orexposing of man or the environment to a pesticide, including but
66 not limited to;
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67 (a) Application of a pesticide including mixing or loading of
68 equipment and any supervisory action on or near the area of
69 application.
70 (b) Storage action relative to pesticides and pesticide contain-
-71 ers, carried out or supervised by an applicator.
72 (c) Disposal actions relative to pesticides and pesticide contain-
-73 ers carried out or supervised by an applicator.
74 (d) Transportation actions relative to pesticides and pesticide
75 containers except those by carriers and dealers.
76 Section 10. The second paragraph of section 3of said chapter
77 1328 is hereby amended by striking out the first sentence and
78 inserting in place thereof the following two sentences: Members
79 of the board shall receive travel and other necessry expenses
80 incurred in the performance of their official duties. In addition, the
81 gubernatorial appointees shall receive fifty dollars for each day or
82 portion thereof spent in the performance of said duties.
83 Section 11. The fourth paragraph of said section 3 is hereby
84 amended by striking out the second and third sentences and insert-
-85 ing in place thereof the following sentence: The board may, by
86 vote of a majority of its members then in office, adopt, amend or
87 repeal rules and regulations for the conduct of its business.
88 Section 12. Section 3A of said chapter 1328 is hereby amended
89 by striking out the first and second sentences and inserting in place
90 thereof, the following sentence: A subcommittee ofthe pesticide
91 board shall be established and shall be charged with the decision-
-92 making responsibility of registering all pesticides for use in the
93 commonwealth pursuant to section seven and for issuing all exper-
-94 imental use permits pursuant to section eight.
95 Section 13. Section 4of said chapter 1328 is hereby amended
96 by striking out the first sentence therein and inserting in place
97 thereof the following two sentences: The pesticide regulatory
98 functions established under the provisions of this chapter shall be
99 under the administrative supervision of a director of pesticide

100 programs. Said director shall administer and enforce the provi-
-101 sions of this chapter and shall be qualified by training and expe-
-102 rience to perform such duties.
103 Section 14. Section sof said chapter 1328 is hereby amended
104 by adding the following paragraph afterthe words "Section 5."'.-
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105 The department of food and agriculture shall be charged with
106 the responsibility of implementing, administering and enforcing
107 the provisions of this chapter on a day to day basis.
108 Section 15. The second paragraph of section 6of said chapter
109 1328 is hereby amended by striking out the word “department” in
110 the first sentence and inserting in place thereof the word: sub-
-111 committee. Said sentence is further amended by adding after the
112 words “restricted use” the word; — or pesticides whose uses or
113 distribution are further restricted by regulations adopted by the
114 department.
115 Section 16. Section 6of said chapter 1328 is hereby amended
116 by striking out the fourth and sixth paragraphs and inserting after
117 the third paragraph the following paragraph:
118 No person shall distribute any pesticide unless it is in the regis-
119 tranfs or the producer’s container which has not been damaged.
120 opened, deteriorated or is unsafe due to design. This prohibiton
121 shall not apply to the repackaging of pesticides because of damage
122 > n transit so long as the repackaging results in safe and sound
123 packaging. These prohibitions shall not preclude distribution of
124 undamaged, unopened and undeteriorated individually labeled
125 containers from shipping containers, or containers from which an
126 official state or federal agency sample has been taken in carrying
127 out the responsibilities of their respective laws.
128 Section 17. The seventh paragraph of said section 6, as so
129 appearing, is hereby amended by striking out everything after the
130 word “thereunder”, and adding the following new paragraph after
131 said seventh paragraph;
132 No person shall add any substance to, or take any substance
133 from a pesticide in a manner that may defeat the purposes of this
134 chapter or regulations adopted thereunder.
135 Section 18. Said section 6, as so appearing, is hereby amended by
136 striking out the eighth paragraph and inserting in place thereof the
137 following paragraph:
138 No person shall distribute, dispose of, discard, store or use a
139 pesticide or pesticide container in such a manner as to cause or
140 which is likely to cause an unreasonable adverse effect on the
141 environment.
142 Section 19. The tenth paragraph of said section 6, as so appear-
143 ing, is hereby amended by striking out the word “department” both
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times it appears and inserting in place thereof each time the
word: subcommittee.

144
145

Section 20. Section 6A of said chapter 1328 is hereby amended
by striking out the word “department” in the first sentence of the
first paragraph and inserting in place thereof the word:
subcommittee.

146
147
148
149

Section 21. Said section 6A, as so appearing, is hereby amended
by striking the word “department” in the third paragraph and
inserting in place thereof the word: subcommittee. Said para-
graph is further amended by adding after the words “restricted use”
the words: or pesticides whose uses or distribution are further
restricted by regulations adopted by the department.

150
151
152
153
154
155

Section 22. Said section 6A, as so appearing, is hereby amended
by adding the following paragraph:

156
157

No person shall use for hire on land not owned or controlled by
said person or his employer a pesticide that has been classified by
the subcommittee as being for general use unless he is an appro-
priately certified commercial applicator or an appropriately licens-
ed applicator.

158
159
160
161
162

Section 23. Section 7 of said chapter 1328 is hereby amended
by striking out the second paragraph and inserting in place thereof
the following paragraph:

163
164
165

Any person may apply to the subcommittee for the registration
of a pesticide or pesticide use. Each applicant for the registration of
a pesticide shall annually file with the department an application
providing thereon such information as the department may
require. The department may require of applicants for pesticide
registrations any information that it deems necessary for the sub-
committee to determine whether, or how, the pesticide should be
registered.

166
167
168
169
170
171
172
173

Section 24. The third paragraph of said section 7, as so appear-
ing, is hereby amended by striking out the words “said subcommit-
tee” and inserting in place thereof the following words: the
department with the approval of the board.

174
175
176
177

Section 25. The eighth paragraph of said section 7as so appear-
ing, is hereby amended by inserting after the words “FIFRA” the
following words: may further restrict any pesticide or pesticide
use classified for restricted use under FIFRA.

178
179
180
181

Section 26. The ninth paragraph of said section 7, as so appear-
ing, is hereby amended by striking out the word “thereunder”and

182
183
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184 inserting in place thereof the words:— under either.
185 Section 27. The second paragraph of section Bof said chapter
186 1328, as so appearing, is hereby amended by adding the words:
187 or for other uses allowed by FIFRA and the regulations adopted
188 thereunder, pursuant to regulations adopted by the department.
189 Section 28. The fourth paragraph of said section 8, as so
190 appearing, is hereby amended by inserting after the word “unreaso-
-191 nable” the word: adverse.
192 Section 28. The fourth paragraph of said section 8, as so
193 appearing, is hereby amended by inserting after the word “unrea-
-194 sonable” the word: —adverse.
195 Section 29. The fourth paragraph of section 9of said chapter
196 1328 is hereby amended by striking out the words “purposes for
197 requirements” and inserting in place thereof the words: — pur-
-198 poses or requirements.
199 Section 30. Said section 9, as so appearing, is hereby amended
200 by adding after the sixth paragraph the following new
201 paragraph:
202 The denial, suspension or revocation of a pesticide dealer license
203 may be grounds for the denial, suspension or revocation of a
204 license to that licensee. Artifice of corporate law or law of business
205 organization shall not be used by any person to escape liabilities,
206 restrictions or prohibitions imposed by or pursuant to this chapter.
207 The department may require that all licensees and prospective
208 licensees disclose and identify business relationships with other
209 persons regulated under said sections.
210 Section 31. The eighth paragraph of section 10 of said chapter
211 1328 is hereby amended by striking out the first sentence and
212 inserting in place thereof the following sentence: — The depart-
-213 ment shall, prior to issuing a certificate or license, evaluate each
214 applicant to determine his competence with respect to the use of the
215 pesticides or class of pesticides covered by said individual’s certifi-
-216 cation or license.
217 Section 32. The ninth paragraph of said section 10, as so
218 appearing is hereby amended by striking out the words “if it
219 believes:” in the first sentence and inserting in place thereof the
220 words: if it finds:. Said sentence is further amended by striking
221 out the word “thereunder” and inserting in place thereof the
222 words; under either.
223 Section 33. Said section 10 as so appearing, is hereby amended
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by adding after the ninth paragraph the following new
paragraph:

224
225

The denial, suspension or revocation of any certification or
license, or any class thereof, may be grounds for the denial, suspen-
sion, or revocation of a certification or license to that person for all
other applicator classes, and certification and license categories.

226
227
228
229

Section 34. The first paragraph of section 13 of said chapter
1328 is hereby amended by striking out the fifth and sixth sen-
tences and inserting in place thereofthe following two sentences;
The board shall designate a hearing officer to preside over said
hearing, to assemble an official record thereof, and to render a
tentative decision thereon. The board shall make its decision with
respect to the subject of said hearing on the basis of the official
record, the tentative decision and comment received thereon.

230

231
232
233

234
235

236
237

Section 35. The fourth paragraph of said section 13, as so
appearing, is hereby amended by adding the following sentence:

238
239

Prior to the entry of a final decree by a reviewing court to either
affirm, revise or reverse the board’s final decision, the court shall
not enter any order to stay, enjoin or supersede the board’s
determination.

240
241
242
243

Section 36. Section 15 of said chapter 1328 ofthe General Laws
is hereby amended by striking out the first three sentences and
inserting in place thereof the following sentences;

244
245
246

For the purpose of administering the provisions of this chapter,
personnel or agents of the department and its inspectors shall have
access and entry at reasonable times to any premises, provided that
in the case of producing establishments such access and entry shall
apply only to such places where pesticides or devices are held for
distribution and sale and have been released for shipment. If the
owner or his agent objects to such entry and inspection, said
personnel, agent or inspectors may seek a search warrant in a court
of competent jurisdiction. Personnel or agents of the department
may take such samples as are necessary to accomplish the purpose
of their investigation and inspection. No sample of a pesticide
obtained in the course of such inspection and no result of any
analysis or test of any such sample shall be received in evidence in
any criminal proceeding under this chapter unless the sampleshall
have been analyzed or tested in a laboratory approved by the
department of food and agriculture. Theresults of any such analy-
sis or test may be entered into evidence in such proceeding in

247
248
249
250
251
252
253

254
255

256
257

258
259
260
261
262
263
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264 accordance with the certification procedures set forth in section
265 thirteen of chapter one hundred and eleven of the General Laws.
266 Any information relating to trade secrets, secret processes,
267 methods of manufacture, production or use obtained in thecourse
268 of such investigation and inspection shall be kept confidential
269 upon request, when not required to be disclosed incident to the
270 enforcement of this chapter.
271 Section 37. Section 4 of chapter 3 of the acts of 1978 is hereby
272 amended by striking out in line seven the word “superceded” and
273 inserting in place thereof the word: superseded.
274 Section 38. The first paragraph of section 8A of chapter 21A of
275 the General Laws, as appearing in section 76 of chapter 706 of the
276 acts of 1975, is hereby amended by striking out in line 19 the words
277 “pesticide board”.
278 Section 39. The third paragraph of said section Bof chapter
279 21A as inserted by section I of chapter 806 of the acts of 1974 is
280 hereby amended by striking out in lines three and four the words
281 “the milk regulation boards”, and inserting in place thereof the
282 words: —the pesticide board.
283 Section 40. Any suit, action, cause of action or other proceed-
-284 ing lawfully arising prior to the effective date of this act, under the
285 authority of chapter 1328 shall not abate by reason of the passage
286 of this act. Any such suit, action, cause of action, or proceeding
287 shall be completed and enforceable by the department of food and
288 agriculture upon and from the effective date of this act.
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