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William M. Bulger, David J. Mofenson and John E. Murphy for legislation
to authorize emergency court orders transferring the custody of a child.
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In the Year One Thousand Nine Hundred and Seventy-Six.

An Act authorizing emergency court orders transferring

THE CUSTODY OF A CHILD.

Be it enacted by the Senate and House of Representatives In General
Court assembled and by the authority of the same, as follows:

1 Section 1. Section 24 of chapter 119 of the General Laws is
2 amended by inserting the letter A at the beginning of the first
3 paragraph of section 24.

1 Section 2. Section 24 of chapter 119 of the General Laws is
2 amended by adding the following paragraphs:
3 B. Procedures for Emergency Transfer of Custody. The
4 court may issue an emergency order transferring custody of
5 a child from the custodian to the department or a licensed
6 child care agency or an appropriate person in accordance with
7 the following procedures;
8 (1) The petitioner seeking the emergency order of custody
9 must present detailed facts of the condition of the child under

10 oath to the court, and the court must find that there is rea-
-11 sonable cause to believe that the child is suffering from serious
12 abuse or serious neglect or is in imminent danger of serious
13 abuse or serious neglect and that removal of the child is
14 necessary to protect the child from serious abuse or serious
15 neglect.
16 (2) Upon the issuance of an Emergency Transfer of Cus-
-17 tody order the court shall issue written notice to the cus-
-18 todian informing him or her of the emergency order, its terms,
19 its expiration date, the reasons for the emergency order, the
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20 right to an attorney and the right to have an attorney ap-
21 pointed if indigent, and shall set a date for a hearing within
22 seven days on the custody of said child pending a hearing on
23 the merits of the care and protection petition. Said hearing
24 shall be in accordance with the following procedure:
25 (a) In this preliminary hearing, the petitioner shall have
26 the burden of proceeding and of establishing probable cause
27 that the child is suffering from serious abuse or serious neglect
28 and there is an immediate and substantial danger to the child’s
29 life or health and that there are no reasonable means by which
30 the child’s life or health can be protected without removing
31 the child from thecustodian.
32 (i) If the petitioner sustains such burden, the court shall
33 enter a preliminary order transferring custody of the child
34 pending a hearing on the merits. Such order shall be in writ-
35 ing and shall state the reasons for the removal of the child.
36 (ii) If the petitioner does not proceed or fails to sustain
37 such burden, the court shall forthwith order that custody of
38 the child remain with or revert to the custodian.
39 (iii) If it appears that the custodian has not been given
40 proper notice and for that reason is not at the hearing, fur-
41 ther notice shall be sent. If it appears after such additional
42 period that after due diligence the custodian cannot be given
43 proper notice or fails to respond to such additional notice the
44 court shall require the petitioner to sustain its burden as re-
45 quired in (a) above.
46 (b) The custodian of any child whose custody is transferred
47 in accordance with these procedures shall be entitled to rea-
48 sonable visitation rights unless the court finds that such vis-
49 itation would endanger the child’s life or health.
50 (c) Court notice to the custodian may be served by hand
51 or by certified mail to addressee only, return receipt requested.
52 (d) At the request of the custodian, the preliminary hear-
53 ing shall be conducted before a judge other than the one who
54 issued the temporary order, unless another judge is not avail-
55 able.
56 (e) The court may, at the request of the custodian, con-
-57 tinue the preliminary hearing and may continue the emer-
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gency order for a corresponding period of time. Petitioner
may not request a continuance of such emergency order.

Section 3. Section 25 of chapter 119 of the General Laws is
hereby repealed.

Section 4. Section 23 of chapter 119 of the General Laws is
hereby amended by adding to subsection C thereof the fol-
lowing sentence: The procedures for hearings on temporary
and preliminary custody orders shall be governed by section
twenty-four.

Section 5. Section 5 of chapter 201, as most recently amend-
ed by chapter 161 of the Acts of 1961, of the General Laws is
hereby amended by adding the following sentence: —Hear-
ings on applications to transfer custody from thechild’s parent
or parent substitute to the department or to a private child
care agency shall be in accordance with the procedures set
forth in section twenty-four of chapter one hundred nineteen.




