
By Mr. Kelly, a petition (accompanied by bill, Senate, No. 680) of James
A. Kelly, Jr., Alan D. Sisitsky, Bill Owens, Jack H. Backman and Chester
G. Atkins for legislation to provide for standards in contested child
placements. The Judiciary.
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In the Year One Thousand Nine Hundred and Seventy-Six.

An Act providing for standards in contested child placements.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 208 of the General Laws is hereby
2 amended by inserting, after section 7, the following section:
3 Section IA. Every libel for divorce shall state fully the
4 names, addresses and ages of all minor children of the parties,
5 including any natural, adoptive, or any other children residing
6 with or supported by the parties.

1 Section 2. Said chapter 208 is hereby further amended by
2 inserting, after section 16, the following sections:
3 Section 16A. In any divorce proceedings in which there is a
4 dispute as to the custody of any child, the court shall, upon
5 request of any party or upon the court’s own motion, order
6 the family service office of the court to investigate and file a
7 written report with the court concerning potential custody
8 arrangements for the child. Such investigation, the scope of
9 which shall be defined by the court’s order, shall be completed

10 as expeditiously as possible. The family service officer may
11 consult any person who may have information about the child
12 or such potential arrangements. The court may assess the cost
13 of the investigation against either or both parents. Where the
14 parties are indigent, costs approved by the court, shall be paid
15 by the county where the proceeding is held.
16 (b) The written report shall contain a recitation of facts
17 and observations concerning the child and his potential cus-
-18 tody arrangements and shall address itself specifically to those
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19 elements enumerated for consideration in section twenty-eight
20 A. The report shall not include medical, psychological or psy-
-21 chiatric assessments of the child or either parent unless:
22 (i) the family service officer is a qualified expert in the
23 field; or
24 (ii) such assessment appears in the report solely as a sum-
-25 mary of a written evaluation of a qualified expert in the rele-
-26 vant field. The written evaluation shallbe signed by such expert
27 or, if the expert is unavailable, his supervisor, and appended to
28 the body of the report. The summary shall contain explana-
-29 tions of the meaning of technical terms used in the evaluation
30 The report shall not contain recommendations concerning
31 the disposition of the case. The report shall be used by the
32 court as an aid in making its determination. The family service
33 office shall make available to all counsel of record the names
34 and addresses of all persons from whom information was
35 obtained.
36 (c) Written reports filed pursuant to this section shall not
37 be public records. Upon request of counsel the court shall per-
-38 mit counsel to examine the written report prior to the hearing
39 under such conditions as the court may impose.
40 Section 168. In any proceeding for separate support, divorce
41 or modification of a prior custody order or decree, except those
42 in which an agreement providing for support, custody and
43 visitation of the child has been submitted and approved in its
44 entirety by the court according to the provisions of section
45 twenty-eight A, at least sixty days prior to the initially as-
-46 signed hearing date the court shall appoint independent counsel
47 to represent the interests and guard the rights of the child.
48 Said counsel shall investigate the facts with the assistance of
49 the family sendee officer of the court. Said counsel, together
50 with the family service officer, shall inform the child, in a
51 manner appropriate to the child’s ability to understand, of the
52 meaning of any court order or decree, any parental agreement,
53 or any substantial modification thereof. The compensation of
54 said counsel shall be fixed by the court and the court shall
55 assess all costs, fees and disbursements incurred as a result of
56 his appointment against either or both parents. Where the
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57 parents are indigent, said costs, fees and disbursements shall
58 be paid by the county where the proceeding is held upon cer-

-59 tificate by a judge to the county treasurer.

1 Section 3. Section 19 of said chapter, 208, as appearing in
2 the Tercentenary Edition, is hereby amended by striking out,
3 in line 4, the words “expedient and for their benefit” and in-
-4 serting in place thereof the words: —in their best interests,
5 in accordance with the provisions of section twenty-eight A.

1 Section 4. Said chapter 208 is hereby further amended by
2 striking section 28, as appearing in the Tercentenary Edition,
3 and inserting in place thereof the following sections:
4 Section 28A. Where a dispute exists as to the custody of any
5 child, the court shall, upon a decree of divorce or an order
6 issued under section twenty A, or an order relative to the care,
7 custody and maintenance of minor children issued under sec-
-8 tion thirty-two of chapter two hundred and nine, determine
9 such custody in accordance with the best interests of the child.

10 In determining the best interests of the child:
11 (a) maintenance of continuity in an environment that meets
12 the child’s emotional and physical needs shall be considered to
13 be in the child’s best interests, and
14 (b) the court shall consider the interaction and emotional
15 relationship of the child with his parent or parents, his siblings
16 and any other person who may significantly affect the child’s
17 growth and development.
18 In making its determination under this section, the court
19 shall consider all relevant evidence, including but not limited
20 to:
21 (i) the preference of the child as to his custodian, whether
22 expressed directly or indirectly, if the court is satisfied that
23 such child’s expression genuinely reflects his wishes;
24 (ii) the duration of the child’s present and past living ar-
-25 rangements and his inter-relationship with his school and com-
-26 munity;
27 (iii) the presence or absence of mental or physical condi-
-28 tions that affect parental capacity to relate to and care for
29 the child; and
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30 (iv) the likelihood that a particular custody arrangement
31 would jeopardize the child’s physical health or impair his emo-
-32 tional development.
33 The court shall not consider conduct of a proposed custodian
34 that does not affect the ability of such proposed custodian to
35 care for the child.
36 The court’s determination of custody shall be accompanied
37 by the court’s written opinion of the best interests of the child.
38 Section 288. The court shall, where appropriate to the child’s
39 age and ability to understand, meet with the child in chambers
40 to acquaint himself with the child and to ascertain, if possible,
41 the child’s preference as to his custodian. The court shall per-
-42 mit the counsel appointed pursuant to section sixteen B to be
43 present at the meeting. Counsel for either parent shall not be
44 permitted to interview any child without the presence of coun-
-45 sel appointed pursuant to section sixteen B or the prior ap-
-46 proval of the court where there is no such counsel.
47 Section 28C. Where no dispute exists as to the custody of
48 any child, the parents may submit an agreement which con-
-49 tains suitable provisions for custody, support, and visitation
50 of the child for review by the court. The agreement may pro-
-51 vide for joint legal custody with physical custody in either
52 party. The court may approve such agreement, in whole or in
53 part, if it determines that the child’s best interests, as set
54 forth in section twenty-eight A, will be served thereby, and
55 that the agreement fulfills the requirements of section twenty-
-56 eight E and twenty-eight G, or the court may request that the
57 parties submit a revised agreement. The court shall meet with
58 the child in chambers as provided in section twenty-eight B
59 before making its determination. Upon its approval of a par-
-60 ental agreement, the court shall inform the child, in a manner
61 appropriate to the child’s ability to understand, of the content
62 and meaning of the agreement or any substantial modification
63 thereof.
64 Secticm 28D. If, after a hearing, the court makes one or
65 more of the following findings as to the parents, it shall, if the
66 best interests of the child as provided in section twenty-eight A
67 so require, order custody awarded to a third party;
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68 (a) the child is suffering serious physical or emotional in-

-69 jury as a result of parental abuse or neglect and the child can-

-70 not be adequately protected by the provision of social services;

71 (b) (i) prior to the proceeding for divorce or separate sup-
-72 port, the child has been in custody of a person acting as a

73 parent with the consent of either natural or adoptive parent
74 or by court order; and
75 (ii) the child has been so successfully integrated into the
76 family of the person acting as parent that he looks to that
77 custodian for guidance, discipline, the necessities of life and
78 parental love, affection and comfort; and
79 (iii) the natural or adoptive parents have failed to main-
-80 tain a significant parent-to-child relationship with the child
81 so situated; and
82 (iv) a change of environment would be disruptive and
83 would jeopardize the child’s physical health or significantly
84 interfere with his emotional well-being.
85 Custody may only be awarded to a third party under para-
-86 graph (b) who is acting as a parent under subparagraphs (i)
87 and (ii) of paragraph (b).
88 Section 28E. (a) A parent not granted custody of the child
89 is entitled to such reasonable visitation as will enable the child
90 and the non-custodial parent to maintain a meaningful parent-
-91 to-child relationship, unless the court finds, after a hearing,
92 that visitation by the parent would jeopardize the child’s physi-
-93 cal health or seriously impair his emotional development. The
94 court shall consider the age of the child, the child’s relation-
-95 ship to the non-custodial parent prior to the commencement of
96 the action, and the proposed locations and circumstances of the
97 visits in determining what is reasonable visitation.
98 (b) The court may modify an order granting or denying
99 visitation rights whenever modification would serve the best

100 interests of the child. The court may restrict or deny visitation
101 rights if it finds that the visitation is likely to jeopardize the
102 child’s physical health or seriously impair his emotional de-
-103 velopment. In the absence of mitigating circumstances, a find-
-104 ing by the court that the non-custodial parent has repeatedly
105 failed to visit the child may be deemed evidence of sufficient
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lack of interest in the child to warrant the restriction of visita-
tion rights on the grounds that such conduct may seriously
impair the child’s emotional development.

106
107
108

(c) The custodial parent or a third party designated by the
custodial parent shall have the child available for visitation by
the non-custodial parent at such times and places and in such
manner as the court directs. Unless otherwise ordered or agreed
to, the non-custodial parent shall be responsible for transporta-
tion and other costs of the visits. Upon a finding of an unwar-
ranted denial or interference with duly ordered or agreed to
visitations by the custodial parent, the court shall order coun-
seling and conciliation for both parents through the family
service office, may order counseling for the child through the
family service office, may appoint a third party to ensure visi-
tation is properly carried out, may order substitute visits, and
may fine either or both of the parents in an amount not in
excess of two hundred dollars. The court shall assess fees, costs
and disbursements incurred pursuant to this subsection against
either or both parent. Where the parties are indigent, costs,
fees and disbursements shall be paid by the county where the
proceeding is held upon certificate by a judge to the county
treasurer.

109
110
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112
113
114
115
116
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118
119
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122
123
124
125
126
127

Section 28F. Either parent or a third party as next friend
in behalf of the child may file a motion for modification of a
custody order, decree or agreement.

128
129
130

(a) A party seeking a modification of a custody decree shall
submit, together with his moving papers, an affidavit setting
forth facts supporting the requested order for modification and
shall give notice together with a copy of his affidavit to other
parties in the proceeding, who may file opposing affidavits. The
court shall deny the motion unless it finds adequate cause for
hearing the motion is established by the affidavit, in which
case it shall set a date for a hearing on why the requested
order or modification should not be granted.

131
132
133
134
135
136
137
138
139

(b) The court shall not modify a prior custody decree so
as to change the established custodial environment of a child
unless it finds, upon the basis of facts or conditions that have
arisen since the prior decree or that were unknown to the

140
141
142
143
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144 court at the time of the entry of the prior decree, that a sub-
-145 stantial change has occurred in the circumstances of the child
146 or his custodian, or that the modification is necessary to pre-
-147 serve the physical, mental or emotional well-being of the child.
148 In applying these standards, the court shall retain the custody
149 arrangement ordered pursuant to section twenty-eight A or
150 agreed to pursuant to section twenty-eight C, unless:
151 (i) the custodian agrees to the modification;
152 (ii) the child has been integrated into the family of the
153 petitioner; or
154 (iii) the child’s present environment jeopardizes his physi-
-155 cal health or significantly interferes with his emotional well-
-156 being and the harm likely to be caused by a change in environ-
-157 ment is outweighed by the advantages of a change to the child.
158 Paragraph (b) of section twenty-eight E shall apply to modi-
-159 fication of visitation arrangements:
160 (c) No motion for the modification of the custody order,
161 decree or agreement shall be heard earlier than one year after
162 disposition of the original divorce decree or prior motion,
163 whether or not the prior motion was granted, unless the court
164 determines on the basis of affidavits, that there is reason to
165 believe that the child’s present environment may jeopardize his
166 physical health or significantly interfere with his emotional
167 well-being.
168 (d) Fees and costs shall be assessed against a party seeking
169 modification if the court finds that the modification action is
170 vexatious and constitutes harassment.
171 Section 28G. (a) In a proceeding for a divorce the court
172 may order either or both parents to pay an amount reason-
-173 able and necessary for child support without regard to marital
174 misconduct, after considering all relevant factors, including:
175 (i) the financial resources and needs of the child;
176 (ii) the financial resources and needs of the custodial
177 parent;
178 (iii) the standardof living the child would have enjoyed had
179 his parents not divorced or separated;
180 (iv) the physical and emotional condition of the child and
181 his educational needs;
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(v) the financial resources and needs of the non-custodial
parent.

182
183

(b) For the purposes of this section, the attainment of the
age of majority shall not be conclusive of emancipation and
financial independence of the child. The court may determine
that an order continuing the obligation to support beyond the
age of majority is warranted by the needs and circumstances
of the child. In making such a determination, the court shall
consider all relevant factors, including, but not limited to:

184
185
186
187
188
189
190

(i) the child’s continued residence with a parent;191
(ii) the continued exercise of control by the parent over the192

child;193
(iii) the child’s attendance at an educational institution;
(iv) the financial resources and obligations of each parent;

194
195

and196
(v) the child’s age.197
The burden of establishing the status of emancipation and

financial independence by competent evidence shall be on the
party making such assertion.

198
199
200

(c) In the case of a mentally or physically disadvantaged
child, if the court, after considering the factors set forth in
subsection (a), deems it appropriate, the court may order sup-
port to continue beyond the age of majority.

201
202
203
204

Section 28H. In making an order or decree relative to the
custody of a child pending a controversy between his parents,
or relative to their final custody, the rights of the parents
shall, in the absence of misconduct, be held to be equal, and in
making a determination as to the custody of any child, there
shall be no presumption relative to the parenting abilities of
either party on the basis of sex or employment.

205
206
207
208
209
210
211

Section 5. Section thirty-one of chapter two hundred and
eight of the General Laws is hereby repealed.

1
9

Section 6. Section thirty-two of chapter two hundred and
nine, as appearing in chapter 230 of the acts of 1974, is hereby
amended by inserting after the word “children” in line 19, the
following words: Any order relative to the care, custody and
maintenance of minor children made under this section shall

1
2
3
4
5
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6 be made in accordance with sections twenty-eight A through
7 twenty-eight H of chapter two hundred and eight.

1 Section 8. Chapter 215 of the General Laws is hereby
2 amended by inserting, after section 30A, the following section:
3 Section SOB. (a) The probate court shall give priority to
4 any proceeding involving a genuine dispute over custody, in
5 connection with a libel for divorce or a petition for separate
6 suppoi’t, upon the filing of affidavits signed by both parties and
7 their attorneys stating that an irreconcilable conflict exists as
8 to the custody of the child.
9 (b) If the court determines that a public hearing may be

10 detrimental to the child’s welfare, the court may exclude the
11 public from a custody hearing, but may admit any person who
12 has a direct and legitimate interest in the particular case or
13 a legitimate education or research interest in the work of the
14 court.
15 (c) If the court finds it necessary to protect the child’s wel-
-16 fare, it may order that the record of any interview, report, in-
-17 vestigation or testimony in a custody proceeding be sealed.

1 Section 9. Section 56A of said chapter 215, as appearing in
2 the Tercentenary Edition, is hereby amended by striking out,
3 in line 6, the word “sixteen” and inserting in place thereof the
4 words: sixteen and sixteen A.








