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SENATE No. 1638

Senate, September 22, 1976.

The committee on Ways and Means, to whom was committed the
House Bill regulating the use, application and disposal of restricted
pesticides (House, No. 4810) (also based on the Senate Bill
regulating the labelling, distribution, sale, storage, transportation,
use and application and disposal of pesticides, Senate, No. 1503),
reports recommending that the same ought to pass, with an
amendment striking out all after the enacting clause and inserting in
place thereof the text of Senate document numbered 1638; and by
striking out the title and inserting in place thereof the following title:

“An Act regulating the labeling, distribution, sale, storage,
transportation, use and application and disposal of pesticides”.

For the Committee,

JAMES A. KELLY, JR.

aTlrp (Hommmtuu'alth of Maaaadruflptts
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In the Year One Thousand Nine Hundred and Seventy-Six.

An Act regulating the labeling, distribution, sale, storage,
TRANSPORTATION, USE AND APPLICATION AND DISPOSAL OF PESTICIDES.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Section 1. Section 9A of chapter 17 of the General Laws, as
2 most recently amended by section 25 of chapter 706 of the Acts
3 of 1975, is hereby repealed.

1 Section 2. Sections 11 through 22, inclusive of chapter 948
2 of the General Laws are hereby repealed.

1 Section 3. The General Laws are hereby amended by in-
-2 serting after chapter 132A, under the caption MASSACHU-
-3 SETTS PESTICIDE CONTROL ACT, the following chapter:—
4 Section 1. Title. Sections 1 thorugh 16, inclusive of this
5 chapter shall be known and referred to as the Massachusetts
6 Pesticide Control Act.
7 Section 2. Definitions. Unless the context clearly requires
8 otherwise, when used in sections 1 through 16 of this chapter,
9 the following words and phrases shall have the following mean-

-10 ing:
11 “Act” the Massachusetts Pesticide Control Act, as titled
12 in section 1 of this chapter, and as detailed in sections 2
13 through 16, inclusive, of this chapter.
14 “Active Ingredient” means, in the case of a pesticide other
15 than a plant regulator, defoliant, or desiccant, an ingredient
16 which will prevent, destroy, repel, or mitigate any pest; in the
17 case of a plant regulator, an ingredient which through physio-
-18 logical action will accelerate or retard the rate of growth or
19 rate of maturation or otherwise alter the behavior of orna-

-20 mental or crop plants or the product thereof; in the case of a
21 defoliant, an ingredient which will cause the leaves or foliage
22 to drop from a plant; and, in the case of a desiccant, an in-

-23 gredient which will artificially accelerate the drying of plant
24 tissue.
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25 “Administrator” means the Administrator of the United
26 States Environmental Protection Agency.
27 “Adulterated” means, when used with reference to a pesti-
-28 cide, any pesticide the strength or purity of which falls be-
-29 low the professed standard of purity as expressed on its labeling
30 under which it is sold; a pesticide for which any substance has
31 been substituted wholly or in part; or a pesticide for which
32 any valuable constituent thereof has been wholly or in part
33 abstracted.
34 “Advisory Councils” means a group of individuals estab-

-35 lished by regulations adopted by the department for the pur-
-36 poses set forth in paragraph (d) of section 5 of this chapter.
37 “Agricultural Commodity” means any plant, or part there-

-38 of, or animal or animal product produced by a person primar-
-39 ily for sale, consumption, propagation, or other use by man or
40 animals.
41 “Animal” means all vertebrate and invertebrate species, in-
-42 eluding but not limited to man and other mammals, birds,
43 fish and shellfish.
44 “Applicator” etc.
45 (1) The term “Certified Applicator” means any individual
46 who is certified under the provisions of section 10 of this chap-
-47 ter as authorized to use or supervise the use of any pesticide
48 which is classified by the department as being for restricted
49 use.
50 (2) The term “Private Applicator” means a certified ap-
-51 plicator who uses or supervises the use of any pesticide which
52 is classified by the department as being for restricted use for
53 purposes of producing any agricultural commodity on property
54 owned or rented by him or his employer or if applied without
55 compensation other than trading of personal services between
56 producers of agricultural commodities on the land of another
57 person.
58 (3) The term “Commercial Applicator” means a certified
59 applicator (whether or not he is a private applicator with
60 respect to some users) who uses or supervises the use of any
61 pesticide which is classified by the department as being for
62 restricted use for any purpose or on any land other than as
63 provided by paragraph (2) above.
64 (4) The term “Licensed Applicator” means any individual
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65 who is licensed under the provisions of section 10 of this act
66 as authorized to be present while pesticides classified by the
67 department as being for restricted use are being applied under
68 the direct supervision of a certified applicator, or to use or to
69 be present to supervise the use on land of another for hire any
70 pesticide classified by the department as being for general use.
71 “Beneficial Insects” means those insects which, during their
72 life cycle, are effective pollinators of plants, are parasites or
73 predators of pests, or are otherwise beneficial.
74 “Board” means the pesticide board, as set forth in section
75 3 of this chapter.
76 “Commissioner” means the commissioner of environmental
77 quality engineering.
78 “Defoliant” means any substance or mixture of substances
79 intended for causing the leaves or foliage to drop from a plant,
80 with or without causing abscission.
81 “Department” means the department of environmental qual-
-82 ity engineering.
83 “Desiccant” means any substance or mixture of substances
84 intended for artificially accelerating the drying of plant tissue.
85 “Device” means any instrument or contrivance (other than a
86 firearm) intended to hold or dispense a pesticide and used in

87 conjunction with a pesticide, the purpose of which is to trap,
88 destroy, repel, or mitigate any pest or any other form of plant
89 or animal life (other than man and other than bacteria, virus,
90 or other micro-organism on or in living man or other living
91 animals), but not including equipment used for the application
92 of pesticides when sold separately therefrom.
93 “Director” means thepesticides program director established
94 by section 4 of this chapter.
95 “Distribution,” “Distribute” means to offer for sale, hold
96 for sale, sell, barter, ship, deliver for shipment, or receive and
97 (having so received) deliver or offer to deliver, excluding final
98 sale to the ultimate user of the product.
99 “Environment” includes water, air, land, and all plants and

100 man and other living animals therein, and the interrelationships
101 which exist among these.
102 “Federally-Registered Pesticide” means a pesticide which is
103 registered pursuant to FIFRA.
104 “FIFRA” means the Federal Insecticide, Fungicide, and
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105 Rodenticide Act, 7 U.S.C. §§ 136 et seq., as amended.
106 “Fungi,” “Fungus” means all non-chlorophyll-bearing thal-
-107 lophytes (that is, all non-chlorophyll-bearing plants of a lower
108 order than mosses and liver-worts) as, for example, rusts,
109 smuts, mildews, molds, yeasts, and bacteria, except those on or
110 in living man or other living animals, and except those in or
111 on processed food, beverages, or pharmaceuticals.
112 “Imminent Hazard” means a situation that exists when the
113 continued use of a pesticide would result in unreasonable ad-
114 verse effects on the environment.
115 “Inert Ingredient” means an ingredient which is not active.
116 “Insect” means any of the numerous small invertebrate
117 animals generally having the body more or less obviously seg-
118 mented, for the most part belonging to the class insecta, corn-
119 prising six-legged, usually winged forms, as for example, moths,
120 beetles, bugs, bees, flies, and their immature stages, and to
121 other allied classes of arthropods whose members are wing-
122 less and usually have more than six legs, as for example,
123 spiders, mites, ticks, millipedes, and wood lice.
124 “Label” means the written, printed, or graphic matter, on
125 or attached to, the pesticide or device or any of its containers
126 or wrappers.
127 “Labeling” means all labels and all other written, printed
128 or graphic matter; (a) accompanying the pesticide or device
129 at any time; or (b) to which reference is made on the label or
130 in literature accompanying the pesticide or device, but not to
131 publications of the United States Environmental Protection
132 Agency, the United States Department of Agriculture, or In-
133 terior, or Health, Education, and Welfare, state experiment sta-
134 tions, state agricultural colleges, and other similar federal
135 or state institutions or agencies authorized by law to conduct
136 research or disseminate information in the field of pesticides,
137 except as otherwise provided by regulation of the department.
138 “Land” means all land and water areas, including airspace,
139 and all structures, buildings, contrivances, and machinery ap-
140 purtenant thereto or situated thereon, fixed or mobile, includ-
141 ing any used for transportation.
142 “Licensed Pesticide Dealer” means any person who dis-
143 tributes pesticides classified by the department as being for
144 restricted use or pesticides whose uses or distribution are fur-



[SeptSENATE No. 16386

145 ther restricted by regulations adopted by the department, with
146 the approval of the board.
147 “Misbranded” means
148 (a) in the case of a pesticide or device, if its labeling bears
149 any statement, design, or graphic representation relative there-
-150 to or to its ingredients which is false or misleading in any
151 particular;
152 (b) in the case of a pesticide or device, if it is an imitation -

153 of, or is offered for sale under the name of, another pesticide^
154 or device;
155 (c) in the case of a pesticide or device, if any word, state-
-156 ment, or other information required by or under authority of
157 FIFRA or this chapter to appear on the label or labeling is
158 not prominently placed thereon with such conspicuousness (as
159 compared with other words, statements, designs, or graphic
160 matter in the labeling) an in such terms as to render it likely
161 to be read and understood by the ordinary individual under
162 customary conditions of purchase and use;
163 (d) in the case of a pesticide, if it is contained in a package
164 or other container or wrapping which does not conform to
165 standards established pursuant to FIFRA or this chapter;
166 (e) in the case of a pesticide, if it does not contain a label
167 bearing the registration number assigned under FIFRA to each
168 establishment in which it was produced;
169 (f) in the case of a pesticide, if the labeling accompanying
170 it does not contain directions for use which are necessary for
171 effecting the purpose for which the product is intended and if
172 complied with, together with any requirements imposed under
173 FIFRA or this chapter, is adequate to protect health and the
174 environment:
175 (g) in the case of a pesticide, if its label does not contain
176 a warning or caution statement which may be necessary and
177 if complied with, together with any requirements imposed un-*
178 der FIFRA or this chapter, is adequate to protect health and
179 the environment;
180 (h) in the case of a pesticide, if its label does not bear an
181 ingredient statement on that part of the immediate container
182 (and on the outside container or wrapper of the retail package,
183 if there be one, through which the ingredient statement on the
184 immediate container cannot be clearly read) which is presented
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185 or displayed under customary conditions or purchase, except
186 that a pesticide is not misbranded if the Administrator has
187 permitted the ingredient statement to be placed on another part
188 of the containerpursuant to FIFRA;
189 (i) in the case of a pesticide, if its labeling doesn’t contain a
190 statement of the use classification under which it is registered;
191 (j) in the case of a pesticide, if there is not affixed to its
192 container, and to the outside container or wrapper of the re-
-193 tail package, if there be one, through which the required in-
194 formation on the immediate container cannot be clearly read,
195 a label bearing
196 (A) the name and address of the producer, registrant, or
197 person for whom the pesticide is produced;
198 (B) the name, brand, or trademark under which the pesti-
199 cide is distributed;
200 (C) the net weight or measure of the content, as required by
201 ERA; and
202 (D) the registration number assigned to the pesticide by the
203 EPA pursuant to FIFRA;
204 (k) in the case of a pesticide containing any substance or
205 substances in quantities highly toxic to man, unless the label
206 shall bear, in addition to any other matter required by FIFRA
207 or this chapter,
208 (A) the skull and crossbones;
209 (B) the word “POISON” prominently in red on a back-
210 ground of distinctly contrasting color; and
211 (C) a statement of practical treatment (first aid or other-
212 wise) in case of poisoning by the pesticide; and
213 (1) in the case of a pesticide, if its container does not bear
214 a label, as required by the department pursuant to this chapter.
215 “Nematode” means invertebrate animals of the phylum

*>2l6 nemathelminthes and class nematoda, that is, unsegmented
217 round worms with elongated, fusiform, or sac-like bodies cov-
-218 ered with cuticle, and inhabiting soil, water, plants or plant
219 parts. Nematodes may also be referred to as nemas or eel-
-220 worms.
221 “Person” means any individual, association, partnership, cor-
-222 poration, company, business organization, trust, estate, the
223 commonwealth or its political subdivisions, administrative
224 agencies, public or quasi-public corporation or body, or any
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225 other legal entity or its legal representative, agent or assign, or
226 a group of persons.
227 “Pest” means (a) any insect, rodent, nematode, fungus,
228 weed, or (b) any other form of terrestrial or aquatic plant or
229 animal life or virus, bacterium, or other micro-organism (ex-
230 cept viruses, bacteria or other micro-organisms on or in living
231 man or other living animal) which is declared to be a pest by
232 the administrator or by the department with the approval of
233 the board. 0233

“Pesticide” means (a) any substance or mixture of sub-234
235 stances intended for preventing, destroying, repelling, or miti-
236 gating any pest, and (b) any substance or mixture of sub-
237 stances intended for use as a plant regulator, defoliant, or desic-
238 cant: provided that the term “Pesticide” shall not include any
239 article (1) (a) that is a “new animal drug” within the mean-
240 ing of section 201 (w) of the Federal Food, Drug and Cosmetic
241 Act (21 U.S.C. § 321 (w), or (b) that has been determined by
242 the Secretary of the United States Department of Health, Edu-
243 cation and Welfare not to be a new animal drug by a regula-
244 tion establishing conditions of use for the article, or (2) that
245 is an animal feed within the meaning of section 201 (x) of such
246 act (21 U.S.C. § 321 (x) ) bearing or containing an article cov-
247 ered by clause (1) of this proviso.
248 “Plant Regulator” means any substance or mixture of sub-
249 stances intended, through physiological action, for accelerating
250 or retarding the rate of growth or rate of maturation, or for
251 otherwise altering the behavior of plants or the produce there-
252 of, but shall not include substances to the extent that they are
253 intended as plant nutrients, trace elements, nutritional chem-
254 icals, plant inoculants, and soil amendments. Also, the term
255 “plant regulator” shall not be required to include any of such
256 of those nutrient mixtures or soil amendments as are commonly
257 known as vitamin-hormone horticultural products, intended for^
258 improvement, maintenance, survival, health, and propagation
259 of plants, and as are not for pest destruction and are nontoxic,
260 nonpoisonous in the undiluted package concentration.
261 “Produce” means to manufacture, prepare, compound, propa-
262 gate, process or repackage any pesticide or device.
263 “Producer” means the person who manufacturers, prepares,
264 compounds, propagates, processes or repackages any pesticide
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265 or device.
266 “Protect Health and the Environment” and “Protection of
267 Health and Environment” mean protection against any unrea-
-268 sonable adverse effects on the environment.
269 “Registrant” means a person who has registered any pesti-
-270 cide pursuant to the provisions of this chapter.
271 “Under the Direct Supervision of a Certified Applicator”
272 means that unless otherwise prescribed by its labeling, a pesti-

*

273 cide shall be considered to be applied under the direct super-
274 vision of a certified applicator if it is applied by a competent
275 person acting under the instructions and control of a certified
276 applicator who is available if and when needed, and who is re-
-277 sponsible for the pesticide applications made by that person,
278 even though such certified applicator is not physically present
279 at the time and place the pesticide is applied.
280 “Unreasonable Adverse Effects on the Environment” means
281 any unreasonable risk to man or the environment, taking into
282 account the economic, social and environmental costs and bene-
-283 fits of the use of any pesticide.
284 “Weed” means any plant which grows where not wanted.
285 “Wildlife” means vertebrate animals, excluding man, that
286 are wild by nature, including fish, birds, mammals, reptiles and
287 amphibians.
288 Section 3. Pesticide Board. There shall be within the depart-
-289 ment of environmental quality engineering a pesticide board
290 which shall consist of the commissioner of environmental qual-
-291 ity engineering or his designee, the commissioner of food and
292 agriculture or his designee, the commissioner of public health
293 or his designee, the commissioner of fisheries, wildlife and
294 recreational vehicles or his designee, the commissioner of en-
295 vironmental management or his designee, the chairman of the

state reclamation board or his designee, and seven members
297 appointed by the governor as follows: one shall have been en-
298 gaged in the commercial production of a plant-related agri-
-299 cultural commodity for at least the proceeding five years on
300 land owned or rented by him; one shall have been an active
301 commercial applicator of pesticides for at least the preceeding
302 five years; one shall have expertise in the health effects of
303 pesticide use; one shall be a physician; one shall be experienced
304 in the conservation and protection of the environment; and two
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305 shall represent the public at large.
306 The commissioner of environmental quality engineering or
307 his designee shall be chairman of the board.
308 The gubernatorial appointees shall receive fifty dollars each
309 for day or portion thereof spent in the discharge of their of-
-310 ficial duties and shall be reimbursed for their necessary ex-
-311 penses incurred in the discharge of their official duties. Each
312 appointive member shall be appointed for a term of four years,
313 except for persons appointed to fill vacancies who shall serve #

314 only for the unexpired term. Any member shall be eligible for
315 reappointment.
316 The board shall hold an annual meeting in March, and reg-
317 ularly at three other times annually, and from time to time at
318 the call of the chairman or upon the request of any two mem-
319 bers.
320 Seven members of the board shall constitute a quorum. The
321 board may, by vote of a majority of its members then in office,
322 adopt rules and regulations for the conduct of its business; rules
323 and regulations thus adopted may be amended or repealed by a
324 two-thirds vote of its members then in office.
325 The board in addition to other powers conferred in this chap-
326 ter shall advise the commissioner of environmental quality
327 engineering with respect to the implementation and admin-
328 istration of this chapter.
329 The pesticides program director established by section four
330 of this chapter shall attend meetings of the board, shall serve as
331 secretary thereto, but shall have no vote in its deliberation un-
332 less also attending as designee of the commissioner of en-
333 vironmental quality engineering.
334 Section 4- Pesticide Program Director. The pesticide reg-
335 ulatory functions conferred upon the department under the pro-
336 visions of this chapter shall be under the administrative super-
-337 vision of a director of pesticide programs who shall be qualified t
338 by training and experience to perform such duties. Said director
339 shall be appointed by the commissioner with the approval of
340 the board, but may be removed by the commissioner with
341 cause. The position of director shall not be subject to the pro-
342 visions of section 9A of chapter 31 of the General Laws or the
343 provisions of section 9A of chapter 30 of the General Laws. If
344 an employee serving in a position which is classified under
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345 chapter 31 or in which he has tenure by reason of section 9A
346 of chapter 30 shall be appointed director, he shall upon termi-
-347 nation of his service as director be restored to the position
348 which he held immediately prior to such appointment; provided,
349 however, that his service in such unclassified position shall be
350 determined by the civil service commission in administering
351 chapter 31. Such restoration shall be made without impair-
352 ment of his civil service status or tenure under section 9A

% 353 of chapter 30 and without loss of seniority, retirement, or other
354 rights to which uninterrupted service in such prior position
355 would have entitled him. During the period of such appoint-
-356 ment, the person so appointed from a position in the classified
357 service shall be eligible to takeany competitive promotional ex-
358 animation for which he would otherwise have been eligible.
359 Section 5. General Grant of Powers. To carry out the pur-
360 poses of this act, the department shall have the following pow-
-361 ers and duties;
362 (a) The department with the approval of the board may co-
363 operate and enter into cooperative agreements and contracts
364 with appropriate federal agencies, the agencies of other states,
365 interstate agencies, other agencies of the commonwealth or its
366 political subdivisions, or private or nonprofit organizations in
367 matters related to the purposes of this act or FIFRA, and may
368 receive from and dispense to such agencies such funds as may
369 be available for the purposes of this act and FIFRA.
370 (b) The department with the approval of the board shall
371 take all action necessary or appropriate to secure for the corn-
-372 monwealth the benefits of FIFRA and other pertinent federal
373 legislation.
374 (c) The department with the approval of the board and sub-
-375 ject to the provisions of chapter 30A of the General Laws may
376 from time to time adopt, amend or repeal such forms, regula-

tions and standards as it deems necessary for the implementa-
-378 tion and administration of this act.
379 (d) The department with the approval of the board shall by
380 regulation establish and formulate procedures whereby the
381 advice or relevant advisory councils shall be sought incident to
382 the development of policy or the adoption, amendment or re-
-383 peal of regulations related to the administration of this act.
384 (e) The department may with the approval of the board
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385 declare such pests and devices as it deems necessary to be sub-
-386 ject to the provisions of this act.
387 Section 6. Illegal Acts.
388 (a) No person shall distribute a pesticide not registered
389 pursuant to the provisions of section 7 of this act. This pro-
-390 hibition shall not apply to;
391 (1) the transfer of a pesticide from one plant or warehouse
392 to another plant or warehouse and used solely at such plant or
393 warehouse as a constituent part to make a pesticide which is ®

394 or will be registered pursuant to the provisions of this act; or
395 (2) the distribution of a pesticide pursuant to the provisions
396 of an experimental use permit issued under section 8 of this
397 act.
398 (b) No person shall distribute a pesticide classified by the de-
-399 partment as being for restricted use to a person not appropriate-
-400 ly certified to use that pesticide. This prohibition shall not
401 apply to the distribution of a pesticide to a competent individual
402 acting under the direct supervision of an individual appropriate-
-403 ly certified to use that pesticide.
404 (c) No person shall distribute a pesticide that is adulterated
405 or misbranded or a device that is misbranded.
406 (d) No person shall distribute any pesticide unless it is in
407 the registrant’s or the producer’s unbroken, unopened, and un-
-408 sealed container. This prohibition shall not apply to the repack-
-409 aging of pesticides because of damage in transit.
410 (e) No person shall distribute any pesticide that does not
411 conform to any requirement of its registration or permit.
412 (f) No person shall distribute any pesticide in containers that
413 are unsafe due to damage or design.
414 (g) No person shall detach, alter, deface, or destroy, wholly
415 or in part, any label or labelling provided for in this act or in
416 regulations adopted thereunder, or to add any substance to, or
417 take any substance from, a pesticide in a manner that may de- $

418 feat the purposes of this act or regulations adopted thereun-
-419 der.
420 (h) No person shall distribute, handle, dispose of, discard, or
421 store any pesticide or pesticide container in such a manner as
422 to cause injury to humans, vegetation, crops, livestock, wild-
-423 life, beneficial insects, to cause damage to the environment, or
424 to pollute or contaminate any water supply, waterway, ground-
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425 water or waterbody.
426 (i) No person sh:(i) No person shall act in the capacity of, or advertise as,
427 or assume to act as a licensed pesticide dealer unless that per-
428 son is in possession of a currently valid license issued by the
429 department pursuant to the provisions of section 9 of this act.
430 No person possessing a pesticide dealer license shall violate or
431 allow to be violated any term, condition, restriction or pro-
432 vision of said license.
433 (j) No person shall purchase or use a pesticide that is not
434 registered by the department under the provisions of section 7
435 of this act; provided, however, that this prohibition shall not
436 apply to the use of a pesticide consistent with the terms of
437 an experimental use permit issued by the department under the
438 provisions of section 8 of this act.
439 (k) No person shall use a registered pesticide in a manner
440 that is inconsistent with its labelling or other restrictions im-
441 posed by the department. No person shall use a pesticide which
442 is the subject of an experimental use permit inconsistently
443 with the terms and conditions of said permit.
444 (1) No individual certified or licensed as a pesticide applica-
445 tor shall violate any provision, condition, term or restriction of
446 his certification or license.
447 (m) No person shall use a pesticide that has been classified
448 by the department as being for restricted use unless he is:
449 (1) an appropriately certified private applicator;
450 (2) an appropriately certified commercial applicator; or
451 (3) a competent individual acting under the direct super-
452 vision of an appropriately certified applicator.
453 (o) No person shall use on land of another a pesticide class-
454 ified by the department as being for general use unless he is:
455 (1) an appropriately certified commercial applicator;
456 (2) an appropriately licensed applicator; or
457 (3) a competent individual acting under the direct super-
458 vision of an appropriately licensed or appropriately certified
459 applicator; provided, that pesticides classified by the depart-
460 ment as being for general use and registered for the protection
461 of person or property including, but not limited to, repellants,
462 wasp and hornet sprays, and flying insect sprays may be ap-
463 plied by individuals for such purposes on public and private
464 land.
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465 (p) No person owning or controlling multiple dwellings con-
-466 taining more than four dwelling units, restaurants, supermar-
-467 kets, warehouses, stores, shopping malls, and other land where
468 food, tenants, or the public may be exposed to pesticides applied
469 may use general use pesticides therein unless such person is:
470 (1) an appropriately certified commercial applicator;
471 (2) an appropriately licensed applicator; or
472 (3) a competent individual acting under the direct super-
-473 vision of an appropriately licensed or appropriately certified
474 commercial applicator.
475 Section 7. Registration of Pesticides.
476 (a) Pesticides, including pesticides that are federally-regis-
-477 tered, may be registered by the department for use in the corn-
-478 monwealth in accordance with the provisions, standards, and
479 procedures contained in and established pursuant to this sec-
-480 tion; provided, however, that the registration of pesticides to
481 meet special local needs shall be effective only while the corn-
-482 monwealth is certified by the Administrator pursuant to the
483 provisions of section 24 (c) of FIFRA.
484 (b) (1) Each applicant for the registration of a pesticide
485 shall annually file with the department an application provid-
-486 ing thereon such information as the department shall require.
487 The department may require of applicants for pesticide regis-
-488 trations any information that it deems necessary to determine
489 whether, or how, the pesticide should be registered, including,
490 without limitation: a complete copy of the labelling ac-
-491 companying the pesticide; a statement of all claims to be made
492 for the pesticide; any directions for the use of the pesticide; the
493 use classification provided for it pursuant to FIFRA registra-
-494 tion procedures; a full description of the tests made and the re-
-495 suits thereof upon which the claims for the pesticide are based;
496 and the complete formula of the pesticide including the active
497 and inert ingredients, and the percentages thereof.
498 (2) Notwithstanding the provisions of subsection (b) (3) of
499 this section, each applicant desiring to register or reregister a
500 pesticide shall pay such registration fee, not to exceed twenty-
-501 five dollars, as the department may by regulation require. All
502 pesticide registrations shall be for a period not to exceed one
503 year.
504 (3) In the event that any person files with the department
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505 an application to reregister a pesticide which is registered on
506 the date of application for reregistration and pays the ap-
507 propriate fee therewith, such registration shall be deemed to
508 be in effect until the earlier of the following two events shall
509 occur: (i) 90 days have elapsed after the registration was
510 scheduled to expire; or (ii) the department notifies the appli-
511 cant for reregistration that the registration has been renewed,
512 modified or denied.
513 (c) (1) As part of the registration of a pesticide, the depart-
514 ment shall classify it as being for general use or for restricted
515 use, provided that if the department determines that some
516 of the uses for which the pesticide is registered should be for
517 general use and that other uses for which it is registered should
518 be for restricted use, it shall classify the pesticide for both
519 general use and restricted use. If some of the uses of the pesti-
520 cide are classified for general use and other uses are classified
521 for restricted use, the directions and conditions relating to its
522 general uses shall be clearly separated and distinguished from
523 those directions and conditions relating to its restricted uses.
524 (2) (i) If the department determines that a pesticide, when
525 used in accordance with its directions for use, warnings and
526 cautions and for the uses for which it is registered, or for one
527 or more such uses, or in accordance with a widespread and
528 commonly recognized practice, will not generally cause unrea-
529 sonable adverse effects on the environment, it may classify the
530 pesticide, or the particular use or uses of the pesticide to
531 which the determination applies, as being for general use.
532 (ii) If the department determines that a pesticide, when used
533 in accordance with its directionsfor use, warnings and cautions
534 and for the use for which it is registered, or for one or more of
535 such uses, or in accordance with a widespread and commonly
536 recognized practice, may cause, without additional restrictions,
537 unreasonable adverse effects on the environment, including in-
538 jury to the applicator, it may classify the pesticide or the par-
539 ticular use or uses to which the determination applies, for re-
540 stricted use.
541 (d) (1) The department shall register a pesticide if it de-
542 termines that:
543 (i) its composition is such as to warrant the proposed claims
544 for it;
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545 (ii) its labelling and other material required to be submitted
546 comply with the requirements of this chapter;
547 (iii) it will perform its intended function without unrea-
-548 sonable adverse effects on the environment; and
549 (iv) when used in accordance with widespread and com-
-550 monly recognized practice it will not generally cause unreason-
-551 able adverse effects on the environment.
552 (2) As part of the registration of a pesticide, the depart-
-553 ment:
554 (i) may require that the pesticide be colored or discolored
555 if such requirement is necessary for the protection of health
556 or the environment;
557 (ii) may classify for restricted use any pesticide or pesticide
558 use classified for general use under FIFRA: and
559 (iii) may include in the registration conditions of use
560 specifying the time, place, manner, methods, materials, and
561 amounts and concentrations of pesticides to be used in con-
-562 nection with the application of the pesticide. Such conditions
563 may restrict or prohibit the use of pesticides in designated
564 areas during specified periods of time and may encompass all
565 reasonable factors which the department deems necessary to
566 prevent damage or injury to plants, wildlife, fish and other
567 aquatic life, waters, humans, animals, or beneficial insects.
568 If at any time it appears to the department that:
569 (1) a pesticide registration does not comply with the pro-
-570 visions of FIFRA, this chapter, or rules and regulations
571 promulgated thereunder;
572 (2) when used as registered, a pesticide may cause unreason-
-573 able adverse effects on the environment; or
574 (3) a registered pesticide is causing an imminent hazard,
575 the department may, by order, suspend the registration of a
576 pesticide immediately. Notification of this order shall be sent
577 to the applicant and the public.
578 Section 8. Experimental Use Permits.
579 (a) Provided that the commonwealth is authorized by the
580 Administrator under the provisions of section 5 (f) of FIFRA
581 to issue experimental use permits, any person may apply to the
582 department for an experimental use permit for a pesticide.
583 Each applicant for an experimental use permit shall file with
584 the department an application providing thereon such in-
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585 formation as the department may require. The department
586 may require of applicants for experimental use permits any
587 information that it deems necessary to determine whether, or
588 how, the experimentation should be undertaken, including,
589 without limitation, the information specified in subparagraph
590 (b) (1) of section 7 of this act. Each applicant for an experi-
591 mental use permit shall pay such registration fee, not to ex-
592 ceed twenty-five dollars, as the department may by regulation
593 require.
594 (b) The department:
595 (1) may grant an experimental use permit to an applicant
596 therefor if it determines that the applicant needs such a per-
597 mit to accumulate information necessary to register a pes-
598 ticide under section 3 of FIFRA, or to obtain a state registra-
599 tion under section 7 of this act. The department may grant
600 such permits subject to such terms, conditions and periods of
601 time as it deems necessary.
602 (2) shall refuse to grant an experimental use permit if it
603 believes that the pesticide applications to be made under the
604 proposed terms and conditions may cause unreasonable adverse
605 effects on the environment, or if it believes that the applicant
606 or person to conduct the experimentation is not competent to
607 conduct such experimentation without causing unreasonable
608 adverse effects on the environment; and
609 (3) shall revoke any experimental use permit, at any time,
610 if it believes that its terms or conditions are being violated,
611 or that its terms and conditions are inadequate to avoid un-
612 reasonable effects on the environment.
613 Section 9. Licensing of Pesticide Dealers.
614 (a) Any person may apply to the department to be a
615 licensed pesticide dealer. Said applicants shall submit to the
616 department a statement supplying such information thereon
617 as the department may, without limitation, require. Notwith-
-618 standing the provisions of paragraph (b) of this section, each
619 applicant for such a license shall pay such registration fee,
620 not to exceed twenty-five dollars, as the department may by
621 regulation require, for each principal distribution center,
622 branch outlet, or direct sales representative of an out-of-state
623 distributor.
624 (b) In the event that any person files with the department
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625 an application to renew a pesticide dealer’s license which is in
626 effect on the date of application for renewal and pays the
627 appropriate fee therewith, such license shall be deemed to be
628 in effect until the earlier of the following two events shall
629 occur: (i) ninety days have elapsed after the license was
630 scheduled to expire; or (ii) the department notifies the appli-
631 cant for renewal that the license has been renewed, modified
632 or denied.
633 (c) The department shall:
634 (1) grant a pesticide dealer’s license for a term not to exceed
635 one year. The department shall grant such licenses subject to
636 such terms, conditions and restrictions as it deems necessary
637 or appropriate;
638 (2) refuse to grant a pesticide dealer’s license if it finds
639 that the proposed distributor or his agent has acted or is
640 likely to act in manner inconsistent with the purposes or re-
641 quirements of this act or FIFRA;
642 (3) revoke any pesticide dealer’s license, at any time, if it
643 finds that its terms, conditions, or restrictions are being
644 violated or are inadequate to avoid unreasonable adverse effects
645 on the environment.
646 (d) As part of its determination to refuse to grant, or to
647 revoke, a pesticide dealer’s license the department may specify
648 a period, not to exceed two years, within which the applicant
649 may not reapply for a pesticide dealer’s license. In the event
650 that the department has refused to issue or has revoked such
651 a license, and has specified a period for non-application, the
652 department may later, at its discretion, shorten or waive such
653 period.
654 Section 10. Certification and Licensing of Pesticide
655 Applicators.Applicators.
656 (a) Certifications and licenses to use pesticides may be
657 issued to individuals by the department in accordance with
658 the provisions, standards and procedures contained in and
659 established pursuant to this section. Each certification and
660 license issued pursuant to this section shall be valid only for
661 the individual to whom it is issued, may not be transferred,
662 and shall not continue in force and effect after the death of
663 the individual to whom it is issued. All certifications and
664 licenses shall be for a period not to exceed one year, unless
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665 sooner revoked or suspended.
666 (b) The department may authorize individuals to use pesti-
667 cides in the following classifications:
668 Certified Commercial Applicator;
669 Certified Private Applicator; and
670 Licensed Applicator.
671 The department may establish such categories and sub-
672 categories as it deems necessary to restrict or condition the
673 scope of pesticide use permitted within each classification. An
674 applicator using pesticides consistently with the category or
675 subcategory specified in his certification or license shall be
676 considered to be “appropriately certified” or “appropriately
677 licensed”, as the case may be. The department may establish
678 such standards and criteria, take such action and impose such
679 requirements as it deems necessary to determine or redetermine
680 levels of competence and experience to qualify for each classi-
681 fication and each category and subcategory thereof.
682 (c) (1) Each applicant for a certification or license shall
683 annually file with the department an application providing
684 thereon such information as the department may require. The
685 department may require any information as it deems neces-
686 sary to determine whether, or how, the individual should be
687 certified or licensed.
688 (2) Notwithstanding the provisions of subparagraph (c) (3)
689 of this section, each applicant desiring to be certified or
690 licensed shall annually pay such application fee, not to exceed
691 twenty dollars, as the department may by regulation require.
692 (3) In the event that any individual files with the depart-
693 ment an application to renew a certification or license which
694 is in effect on the date of the application for renewal and pays
695 the appropriate fee therewith, such certification or license
696 shall be deemed to be in effect until the earlier of the follow-
697 ing two events shall occur: (i) ninety days have elapsed after
698 the certification or license was scheduled to expire; or (ii) the
699 department notifies the applicant that the certification or
700 license has been renewed, modified or denied.
701 (d) The department:
702 (1) may issue a certification or license to an applicant
703 therefor if it determines that the applicant satisfies the
704 criteria established for that certification or license and the
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705 category or subcategory for which the certification or license
706 is sought. The department may thus issue a certification or
707 license subject to such terms, conditions, restrictions and
708 requirements as it deems necessary. The department may
709 require that an applicant for a certification or license has
710 obtained and maintains in effect a contract of liability insur-
-711 ance conforming to regulations established by the depart-
-712 ment.
713 (2) shall prior to issuing a certificate or license evaluate^
714 "each applicant to determine his competence with respect to
715 the use and handling of pesticides, or to the use and handling
716 of the pesticides or class of pesticides covered or to be covered
717 by said individual’s certification or license. Said evaluation
718 shall include such examinations as the department may re-
-719 quire. Examinations may be taken only upon payment of a
720 fee, not to exceed ten dollars for each examination given, as
721 the department may require by regulation approved by the
722 board.
723 (3) may revoke, suspend, cancel or deny any certification
724 or license, or any class thereof, at any time, if it believes: that
725 the terms or conditions thereof are being violated or are
726 inadequate to avoid unreasonable adverse effects on the
727 environment; or that the holder of or applicant for the certi-
-728 fication or license has violated any provision of this chapter
729 or FIFRA, or any regulation, standard, order, license, certi-
-730 fication or permit issued thereunder; or that the holder of or
731 applicant for said certification or license is not competent
732 with respect to the use and handling of pesticides, or to the
733 use and handling of the pesticides or class of pesticides
734 covered by said individual’s certification or license. Any
735 person whose certification or license is suspended or revoked
736 hereunder shall also be subject to such other punishment,
737 penalties, sanctions or liabilities as may be provided by law. ft
738 As part of its determination to refuse to grant, to revoke, or
739 to spend a certification or license the department may specify
740 a period, not to exceed two years, within which the applicant
741 may not reapply for a certification or license. In the event
742 that the department has refused to issue or has revoked or
743 suspended such a certification or license, and has specified a
744 period for non-application, the department may later, at its
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discretion, shorten or waive such period.745
(f) may, at its discretion, appropriately license or certify

any person possessing a currently valid certification or license,
or equivalent rating, issued by the pesticide control agency of
any other state or the federal government whose standards
for the issuance of such rating are no less stringent than
those of the department, provided that the pesticide control
agency of that state extends similar privileges to persons so
licensed or certified by the commonwealth. Any person so
licensed or certified shall be subject to the annual fee require-
ments of subsection (c) (2) of this section.
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*
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Section 11. Storage and Disposal of Pesticides and
Pesticide Containers.

756
757

The department shall by regulation establish such restric-
tions and prohibitions upon the disposal and storage of
pesticides, packages and containers of pesticides, and materials
used in the testing or application of pesticides as it deems
necessary to protect health and the environment.
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763 Section 12. Administrative Orders.

Whenever it appears to the department that there is an
imminent hazard, or a potential threat of unreasonable adverse
effect on the environment, or a violation or a potential viola-
tion of any provision of this chapter or of any license, certifi-
cation, permit, order, registration or regulation issued or
adopted thereunder, the department may issue to such persons
as it deems necessary an order requiring the production of
samples and records, or an order imposing restraints on or
requiring such action, as it deems necessary. Issuance of an
order under this section shall not preclude and shall not be
deemed an election to forego any action to recover for damages
to interests of the commonwealth or, under section fifteen of
this act, for civil penalties or for criminal fines and penalties.
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_776
777 Section 13. Administrative and Judicial Review.
778 (a) Any person or persons properly evidencing status under

chapter thirty A of the General Laws may request an adjudi-
catory hearing before the board under the provisions of said
chapter 30A regarding a determination by the department to
register or not to register a pesticide, to suspend a pesticide
registration, to issue, not issue or revoke an experimental use
permit, to issue deny, revoke or suspend any certification or

779
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782
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784



[Sept.SENATE No. 1638.22

license, or to issue an order, made under the provisions of this
act. Said determination shall contain a notice of this right to
request a hearing and may specify a time limit, not to exceed
21 days, within which said persons may request a hear-
ing before the board under the provisions of said chap-
ter 30A. If no such request is timely made, the determination
shall be deemed assented to. If a timely request is received,
the board shall within a reasonable time hold an
hearing and comply with the provisions of chapter 30A. In
hearings thus held the board shall designate a hearing officer
to preside over the hearing, to assemble an official record
thereof, and to render a tentative decision as provided in
paragraph (7) of section 11 of said chapter 30A. The board
shall make the final decision on the basis of the official record
and tentative decision thus rendered.
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799
800 If, in making a determination which under the provisions

of the preceding paragraph may be the subject of an adjudi-
catory hearing, the department finds that an imminent hazard
or an unreasonable adverse effect on the environment could
result pending the conclusion of the adjudicatory hearing re-
quested thereon, the department may order that the deter-
mination is to become provisionally effective and enforceable
immediately upon issuance, and shall remain so notwithstand-
ing and until the conclusion of any adjudicatory hearing pro-
cedures timely requested. In the event that the department
has thus made a determination provisionally effective, it may
later, at its discretion, shorten the duration of or waive such
order.
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As part of a final decision in an adjudicatory proceeding
held under the provisions of this section, the board may
specify a reasonable time period within which the matter may
be barred from further proceedings before the department ori.
the board. In the event that the board has so specified a time**
period, the board may later, at its discretion, shorten or waive
such period.
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(b) Any person aggrieved by a final adjudicatory deter-
mination of the board may obtain judicial review thereof
pursuant to the provisions of chapter 30A of the General
Laws. Prior to the entry of a decree by a reviewing court to
either affirm, revise or reverse the board’s final adjudicatory
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825 determination, the court shall not enter any order to stay,
826 enjoin, or supersede the board’s determination
827 Section Ilf.. Penalties and Injunctive Relief.
828 (a) (1) Any person who violates any provision of para-
829 graphs (a) through (j) or paragraph (p) of section six of this
830 act, (A) shall be punishable by a fine of not more than one
831 thousand dollars, or by imprisonment for not more than one
832 year, or both, for each such violation, knowingly and com-
333 mitted and (b) shall be subject, to a civil penalty not to exceed
834 five hundred dollars for each such violation which may be
835 assessed in an action brought on behalf of the commonwealth
836 in any court of competent jurisdiction.
837 (2) Any person who violates any provision of paragraph
838 (k) through (o) of section 6 of this chapter or who violates
839 any valid regulation adopted under the provisions of this
840 chapter, (A) shall be punishable by a fine of not more than
841 one hundred dollars, or imprisonment for not more than six
842 months, or both, for the second and each subsequent offense,
843 knowingly committed and (B) shall be subject to a civil
844 penalty not to exceed fifty dollars for any offense, which may
845 be assessed in an action brought on behalf of the common-
846 wealth in any court of competent jurisdiction.
847 (3) Any person who violates any order issued under the
848 provisions of this chapter (A) shall be punishable by a fine of
849 not more than five thousand dollars or imprisonment for not
850 more than one year, or both, for each violation knowingly
851 committed, and (B) shall be subject to a civil penalty not to
852 exceed twenty-five hundred dollars for each violation which
853 may be assessed in an action brought on behalf of the corn-
854 monwealth in any court of competent jurisdiction.
855 (b) The superior court shall have jurisdiction to enjoin

_856 violations of, order compliance with, or grant such relief as it
357 deems necessary or appropriate to secure compliance with,
858 any provision of this chapter or the terms of an order, license,
859 certification, registration, permit or regulation issued or
860 adopted thereunder.
861 Section 15. Entry and Inspection.
862 Personnel or agents of the department may enter any
863 premises, public or private, for the purpose of investigating
864 or inspecting any condition, equipment, practice or property
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865 relating to the production, distribution, registration, transpor-

tation, storage, sale application and disposal of pesticides and
pesticide containers. A court, judge or justice authorized to
issue warrants in criminal cases, upon sworn testimony by
said personnel or agents that consent for such entry and
inspection has been requested and refused or that it would be
impractical or inexpedient to request such consent prior to
obtaining a warrant, and upon further sworn testimony
(1) that a reasonable inspection of the premises is necessary*
to detect, prevent or warn aginst conduct or conditions which
may cause or have caused an unreasonable adverse effect on
the environment or a threat to the public health, comfort and
convenience, or (2) that a reasonable nondiscriminatory in-
spection, of which the inspection of the particular premises
is a part, has been authorized by the department and is being
undertaken to detect, prevent or warn against conduct or
conditions which may cause or have caused an unreasonable
adverse effect on the environment or a threat to the public
health, comfort and convenience, if satisfied that such testi-
mony is true, shall issue a warrant identifying the particular
premises and authorizing said personnel or agents seeking the
warrant to conduct a reasonable search of said premises. For
the purposes of securing a warrant under this section, belief
or knowledge regarding actual conduct or conditions in a
particular premises shall not be necessary. Personnel or agents
of the department may take such samples as are reasonably
necessary to accomplish the purpose of their investigation and
inspection. Any information relating to secret processes,
methods of manufacture, production or use obtained in the
course of such inspection shall be kept confidential upon re-
quest, when not required to be disclosed incident to the en-
forcement of this act. This section shall not be construed to .

abrogate any of the powers and duties, as defined by general i
or special law or common law, of any agency or political sub-
division of the commonwealth.
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