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By Mr. White of Boston, petition of W. Paul White relative to
making certain changes in the probate laws of the Commonwealth.
The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Two

An Act making changes in certain probate laws of the common-
wealth.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 191, Section 1A is amended by adding
2 the following new clause 6:
3 6. A direction in a will or instrument of trust to pay taxes caused
4 by, resulting from, or imposed by reason of the death of the testator
5 or donor, as the case may be, out of the decedent’sprobate estate or
6 trust estate or other property, shall not include taxes levied or
7 assessed on generation-skipping transfers under the provisions of
8 the tax laws of the United States or of the Commonwealth or ofany
9 foreign state or commonwealth, unless the will or instrument of

10 trust or provision of such tax laws specifically provides otherwise.

1 SECTION 2. Chapter 192, Section IB shall be amended to read
2 as follows;
3 18. If it appears in the petition for the probate of will that the
4 surviving spouse of the deceased person is incompetent by reason
5 of insanity, mental retardation or minority, or is under conserva-
-6 torship, unless the spouse is represented by someone other than the
7 petitioner, a guardian ad litem shall be appointed and made a party
8 to the petition and shall be given notice of all proceedings relative
9 to the probate of the will or granting of letters testamentary.
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1 SECTIONS. Chapter 192, Section 1C shallbe amended to read
2 as follows:
3 IC. If it appears in the petition for the probate ofa will, or in any
4 paper or document filed in the registry of probate in connection
5 with said petition, that the testator has omitted to provide in his
6 will for any of his children, whether born before or after his death,
7 or for the issue of a deceased child, whether born before or after the
8 testator’s death, unless it appears from the will that such omission
9 was intentional and not occasioned by accident or mistake, and if it

10 shall also appear that any such child, or the issue ofany deceased
1 I child is incompetent by reason of mental illness, minority or is
12 under conservatorship, or is in the military service of the United
13 States or its allies, unless such child or issue is represented by
14 someone other than the petitioner, then a guardian ad litem shall
15 be appointed and made a party to the petition for the probate ofthe
16 will and shall be given notice by the petitioner of all proceedings
17 relative to the probate of the will or granting of letters testamen-
-18 tary.

1 SECTION 4. Chapter 201 A of the General Laws shall be
2 amended by adding after Section 2 thereof the following new
3 section:
4 Section 2A. An administrator of an estate, an executor ofa will
5 or a trustee under a wilt or under written instrument may, unless
6 there is a specific provision to the contrary in the will or trust
7 instrument, effect distribution to a minor ofany property to which
8 the minor is entitled and which could be the subject of a gift under
9 this chapter by distributing the property to a custodian for the

10 minor under this chapter or underthe Uniform Gifts to Minors Act
I I of any other jurisdiction, in accordance with the provisions appli-
-12 cable to a gift made pursuant to this chapter or the comparable
13 provisions of the Act of such otherjurisdiction,asthecasemaybe,
14 all without order or license of court; provided, that no distribu-
-15 tions authorized hereunder shall be in excess of five thousand

1 6 dollars unless specifically permitted in the will or trust instrument.
17 Except as the will or trust instrument may otherwise provide, the
18 administrator, executor or trustee shall have the same right as a

19 donor to designate the custodian and, if qualified, may act as the
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20 custodian. The provisions of this chapter or the comparable provi-
-21 sions of the Act of such other jurisdiction, as the case may be, shall
22 govern the custodianship as though the administrator, executor or
23 trustee were a donor. The receipt of the custodian for a particular
24 distribution hereunder shall be a sufficient release and discharge of
25 the administrator, executor or trustee with respect to that distribu-
-26 tion.

| SECTION 5. Section 7of Chapter 201 A of the General Laws,
2 as amended by Chapter 925, Section 71, of the Acts of 1973, shall
3 be amended by deleting the words “, other than the donor,” from the
4 introductory clause of paragraph (b) and by deleting the words “,

5 whether or not a donor,” from paragraph (c).

1 SECTION 6. The General Laws are hereby amended by insert-
-2 ing after Chapter 184 A the following chapter:

4 SHORT FORM CLAUSE FOR WILLS AND TRUSTS

5 Section 1. The terms defined in this chapter may be in any will
6 or trust and, except as otherwise provided in the instrument, shall
7 have the full force, meaning and effect of the words by which they
8 are so defined. Adoption or employment in substance of a defined
9 term in the instrument shall be a sufficient incorporation by refer-

-10 ence of the applicable section of this chapter as it is in effect at the
11 date of the execution of the instrument, but this provision shall not
12 preclude other methods or incorporation of any section in part
13 only or subject to such modification as the incorporating instru-
-14 ment may provide. An attorney at law preparing a will or trust
15 which uses a term defined in this chapter shall furnish to the
16 testator or settlor a copy of the section of this chapter by which the
17 term is defined, but failure to do so shall not affect the validity of
18 the incorporation by reference.
19 Section 2. The following powers shall be known as the “Massa-

-20 chusetts Statutory Optional Fiduciary Powers” and may be con-
-21 ferred by reference upon any fiduciary in addition to all common
22 law and other statutory authority:
23 The fiduciary shall have the power without approval of any
24 court:

3 CHAPTER 1848.
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25 (a) to retain any property in the form in which it is received and,
26 while a trust is revocable by the settlor to purchase or retain any
27 property the purchase or retention of which is requested by the
28 settlor;
29 (b) to accept additional property in any trust hereunder from
30 any source and upon any special terms;
31 (c) with respect to any tangible personal property, to repair,
32 store, insure or otherwise care for such property and to pay such
33 shipping or other expense relating to such property as the fiduciary
34 deems advisable;
35 (d) to abandon any property which the fiduciary determines to
36 be worthless;
37 (e) to invest principal and income in such property as the fidu-
-38 ciary may determine, and, without limiting the generality of the
39 foregoing, to invest in investment company shares or in shares or
40 undivided portions of any common trust fund established by any
41 fiduciary without notice to any beneficiary;
42 (f) to sell, exchange or otherwise dispose of the property at
43 public or private sale on such terms as the fiduciary may determine,
44 no purchaser being bound to see to the application of any proceeds;
45 (g) to lease the property on such terms as the fiduciary may
46 determine although the term may extend beyond the time when it
47 becomes distributable;
48 (h) to decide all questions between principal and income ac-
-49 cording to law;
50 (i) to keep registered securities in the name of a nominee;
51 (j) to pay, compromise or contest claims or cntroversies (includ-
-52 ing claims for estate or inheritances taxes) in such manner as the
53 fiduciary may determine;
54 (k) to participate in such manner as the fiduciary may determine
55 in any reorganization, merger or consolidation of any entity the
56 securities of which constitute part of the property held, and to
57 deposit such securities with voting trustees of committees of securi-
-58 ty holders even though under the terms of deposit such securities
59 may remain deposited beyond the time when they become distrib-
-60 utable, to vote upon any securities in person or by special, limited
61 or general proxy, with or without power of substitution, and other-
-62 wise to exercise all the rights that may be exercised by any security
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holder in his individual capacity;63
(1) to borrow such amounts as the fiduciary may consider neces-

sary to obtain cash for any purposes for which funds are required in
administering the estate or trust, and in connection therewith, to
mortgage or otherwise encumber any property on such conditions
as the fiduciary may determine though the term of the loan may
extend beyond the time that would otherwise be needed for com-
pleting the administration of the estate or beyond the term of the
trust;

64
65
66
67
68
69
70
71

(m) to allot in or towards satisfaction of any payment, distribu-
tion or division, in such manner as the fiduciary may determine,
any property held at then current fair market values determined by
the fiduciary;

72
73
74
75

(n) to hold trusts and shares undivided or at any time to hold the
same or any of them set apart one from another;

76
77

(o) to lend, borrow, buy or sell on commercially reasonable
terms to or from any fiduciary acting under another instrument
made by the testator or settlor; and

78
79
80

(p) to combine all or part of the property for investment with
property held by a fiduciary acting underanother instrument upon
substantially similar terms made by the testator or settlor or by his
or herspouse, except that property qualifying for a marital, orphan
or charitable deduction for federal tax purposes may not be so
combined.

81
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Such powers shall be subject to such exceptions, limitations and
conditions as to property otherwise qualifying for martial, orphan
or charitable deductions allowable under federal tax laws as are
contained in all special provisions relating thereto in the instru-
ment or as may be necessary to conform to the requirements of
federal tax laws at any time applicable for qualification of such
property for such deduction, including consent of the surviving
spouse or child, if any, of the testator or settlor, if so required. Such
powers (except as expressly limited in the instrument) may be
exercised by the person or persons for the time being serving as
such fiduciary, whether or not named therein. Powers conferred on
the fiduciary shall be exercised only in accordance with a reasona-
ble discretion. No power conferred upon the fiduciary in this
section shall be exercised in favor of any person then serving as
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fiduciary nor in favor of his estate or his creditors, or the creditors
of his estate.

101
102

Section 3. The following discretion, which shall be known as
the “Massachusetts Statutory Disability Discretion”, may be con-
ferred by reference upon any fiduciary, and, unless otherwise
provided in the instrument by which it is conferred, shall apply to
all distributions to be made under the terms of the instrument or
under powers or discretions granted to the fiduciary by the instru-
ment to a minor, to a person under such other age as may be
specified in the instrument or to a person whom the fiduciary
determines to be unable to properly care for his property by reason
of advanced age, mental weakness or physical incapacity:

103
104
105
106
107
108
109
110
111
I 12

The fiduciary may make distribution to any person to whom this
discretion is applicable or apply or distribute the same for his
benefit or account, or retain all or any part of same, whether
principal or income, in trust for him and thereafter at any time or
times distribute part or all to him or apply or distribute the same
for his benefit or account. When the discretion hereunder termi-
nates, whether by reason of the age, or otherwise, the fiduciary
shall distribute any property retained in trust for such person
hereunder to such person, or to his guardian or conservator or to
his estate, as the case may be. This discretion shall not apply to any
distribution to which the spouse, surviving spouse or surviving
child of the testator or settlor making the instrument is entitled
either outright or under a trust or share which qualifies for a
martial or orphan deduction under applicable federal tax laws,
except that distributions may be made to or applied for the benefit
of such spouse, surviving spouse or surviving child, as the case may
be.
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Section 4. The following discretion, which shall be known as
the “Massachusetts Statutory Principal Discretion,” may be con-
ferred by reference upon any fiduciary, and, unless otherwise
provided in the instrument by which it is conferred, the term

“primary beneficiary” in the statutory discretion shall mean each
person currently entitled under the instrument to a share of in-
come, or, if no person is currently entitled to income as ofright or
for priority of consideration, each person to whom income may
currently be paid in the discretion of the fiduciary.
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The fiduciary may at any time pay to or for the benefit of the
primary beneficiary, the spouse of the primary beneficiary and
children of the primary beneficiary under the age of twenty-five
years such amounts of the principal held for the benefit of the
primary beneficiary as the fiduciary deems advisable, giving rea-
sonable consideration to other resources available to the distribu-
tee, for the comfort, maintenance, support or benefit of the distri-
butee. The fiduciary may at any time pay to or for the benefit of
other issue of the primary beneficiary and spouses and surviving
spouses of issue of the primary beneficiary such amounts of the
principal as the fiduciary deems necessary, after use of other
resources available to the distributee so far as practicable without
undue hardship, for the comfort, maintenance and support of the
distributee and consistent with the best interests of the primary
beneficiary and a due regard for the interests ofall persons affect-
ed. This discretion may be exercised even though the share of
principal held for the primary beneficiary is thereby exhausted.
The discretion to pay principal to or for the benefit of any person
includes the discretion after his death to pay or reimburse his estate
for expenses incurred prior to his death and for reasonable funeral
and burial expenses. If continuation of a trust or share has become
impractical, the fiduciary may terminate it by distribution to the
primary beneficiary or primary beneficiaries of the trust or share.
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Principal which in the exercise of the discretion is paid to or used
for the benefit of any issue of the primary beneficiary or spouse or
surviving spouse of such issue shall be charged against any share of
income or principal thereafter existing for such person or for any
ancestor or issue of such person or for the spouse or surviving
spouse of such person, ancestor or issue, unless the fiduciary upon
equitable considerations shall otherwise determine. While the
spouse or surviving spouse or surviving child of the testator or
settlor is primary beneficiary of any trust or share which qualifies
for a marital or orphan deduction under applicable federal tax
laws, this discretion shall not apply to such trust or share except to
permit the fiduciary to pay principal to or apply it for the benefit of
such spouse or surviving spouse or surviving child, as the case may
be. This discretion shall not be exercised in favor of any person
then serving as such fiduciary who is otherwise eligible except for
his maintenance or support nor in favor of his estate or his credi-
tors or the creditors of his estate.
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1 SECTION 7. The General Laws are hereby amended by insert-
-2 ing after Chapter 201 A the following chapter:

3
4

6 An adult person may, during his lifetime, transfer any property
7 owned by him, in any manner otherwise consistent with law, to one
8 or more named persons designated, in substance, as “Massachu-
-9 setts Statutory Custodianship Trustee.” Such transfer shall be

10 sufficient to create a trust upon the terms set forth in this chapter as
11 it is in effect at the date of the transfer without any further trust
12 instrument or designation of terms and without appointment or
13 qualification by any court, and shall be complete upon acceptance
14 of the trust by the trustee or trustees manifested in any form. The
15 trustee or trustees shall serve without giving bond or surety unless
16 the transferor by written instrument, or the probate court upon the
17 application of any person interested in the estate of the transferor
18 and upon good cause shown, shall provide otherwise. All transfers
19 in trust under this chapter shall be revocable by the transferor at
20 any time he has legal capacity by a writing signed by him and
21 delivered to the person, or if more than one to any person serving as
22 trustee:
23 Section 2. Rights, Powers and Duties of Trustees.
24 During the life of the transferor the trustee or trustees shall apply
25 the income and principal, by payment to the transferor or by direct
26 expenditure, as may be necessary for the comfortable and suitable
27 maintenance and support of the transferor and his family in ac-
-28 cordance with the principles applicable to a conservator. Upon the
29 death of the transferor the remaining property shall be delivered
30 and paid over to the estate of the transferor. With respect to the
3 i property in the trust, except as modified in the instrument of

32 transfer, the trustee or trustees shall have the Massachusetts Statu
33 tory Optional Fiduciary Powers under Chapter 1848 and suci

34 additional rights and powers as the transferor may provide by
35 written instrument. The trustee or trustees shall account at least
36 annually to the transferor or to his guardian or conservator, it any,

CHAPTER 2018.
STATUTORY CUSTODIANSHIP TRUSTS

5 Section 1. Transfers in Trust.
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and after the death of the transferor to his executor or administra-
tor. In the event of the incompetency of the transferor the trustee or
trustees may apply to the probate court in the same manner as a
guardian or conservator for authority to deal with property held in
trust in any manner which the court might authorize a guardian or
conservator to deal with property of the transferor:

37
38
39
40
41
42

Section 3. Successor Trustees.43
A trustee may resign by an instrument in writing delivered to the

transferor or to his guardian or conservator, if any. A trustee may
be removed by the tranferor by an instrument in writing delivered
to the trustee to be removed. If there is more than one person
serving as trustee, a vacancy need not be filled, and until a succes-
sor is appointed the remaining trustee or trustees may act alone. In
the event of a vacancy a successor may be appointed by the
transferor, if legally competent, or as the transferor shall have
provided by written instrument, and otherwise by his guardian or
conservator, if any, and if none, by his heirs presumptive, and such
appointment shall become effective upon acceptance.

44

II?46
47
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53
54

SECTION 8. Clause 6of Section IA of Chapter 191, as added
by Section 1 hereof, and Section 2A of Chapter 201 A, as added by
Section 4 hereof, shall be applicable to wills and trust instruments
heretofore or hereafter executed; Sections IB and 1C of Chapter
192, as amended by Sections 2 and 3 hereof, shall be applicable to
the estates of persons who die after the effective date of this Act;
Section 7 of Chapter 201 A, as amended by Section 5 hereof, shall
be applicable to custodians heretofore or hereafter designated.
Chapter 1848, as added by Section 6 hereof, shall be applicable to
wills and trust instruments executed after the effective date of this
Act; and Chapter 2018, as added by Section 7 hereof, shall be
applicable to gifts or transfers made after the effective date of this
Act.
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