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By Mr. Karol of Attleboro, petition of Stephen J. Karol relative to

further regulating the raising of a defense in summary process actions.
The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Two.

An Act further regulating the raising of a defense in summary
PROCESS ACTIONS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Section 8 A of chapter 239 of the General Laws, as
2 most recently amended by section 2of chapter 198 of the Acts of
3 1979, is hereby amended by striking out the period at the end of the
4 first sentence of the first paragraph and by inserting thereafter the
5 following: relating to the standards of fitness for human habita-
-6 tion.

1 SECTION 2. Said section 8A is hereby further amended by
2 striking out the second paragraph and by inserting in place thereof
3 the following paragraph:
4 Whenever any counterclaim or claim of defense under this sec-
-5 tion is based on any allegation concerning the condition of the
6 premises or the services or equipment provided therein, the tenant
7 or occupant shall not be entitled to relief under this section unless
8 he shows (1) that the owner or his agents, servants, or employees,
9 or the person to whom the tenant or occupant customarily paid his

10 rent knew of such condition before the tenant or occupant was in
11 arrears in his rent; (2) that such condition was not caused by the
12 tenant or occupant or any otherperson acting under his control; (3)
13 that, except where such condition was caused by the fault of the
14 owner, the owner failed, within five days ofknowing of such condi-
-15 tion, to commence all required action to correct said condition or
16 to contract with a third party for such action, and, within fourteen
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17 days of knowing of such condition, failed to substantially complete
18 all such required action, or, where any agency responsible for
19 enforcing the state sanitary code has made an inspection and issued
20 a correction order, the owner failed to comply with the provisions
21 of such order; (4) that the premises are not situated in a hotel or
22 motel, nor in a lodging house or rooming house wherein the
23 occupant has maintained such occupancy for less than three con-
-24 secutive months; and (5) that the condition complained of can be
25 remedied without the premises being vacated.

1 SECTION 3. Said section 8A is hereby further amended by
2 striking out the fourth paragraph and by inserting in place thereof
3 the following paragraphs:
4 In any action commenced under this chapter in which the tenant
5 or occupant shall have raised by defense or counterclaim any claim
6 against the plaintiffconcerning the condition of the premises or the
7 services or equipment provided therein, the court shall, upon the
8 motion of either party, hold a preliminary hearing to determine the
9 difference between the agreed upon rent and the fair value of the

10 use and occupancy of the premises in their allegedly defective
I I condition. The court, in its discretion, may refer the hearing to a
12 clerk-magistrate, assistant clerk, master, or, in the case of housing
13 courts established pursuant to chapter one hundred and eighty-five
14 C, to a housing specialist. At such hearing the parties shall offer
15 such proof as the hearing officer may require. If the hearing officer
16 determines that based on the evidence presented there is a diminu-
-17 tion in value of the premises because of the existence of such
18 conditions, he shall decide the fair value of such premises, and
19 upon such determination the tenant or occupant shall deposit with
20 the clerk of the court a sum equal to the fair value of the premises
21 for the period during which rent has been withheld, and said tenant
22 or occupant shall continue to deposit with the clerk such fair value,
23 as it becomes due, until such time as the court renders a final
24 judgment; and if no cause for diminution in value is found, the
25 tenant or occupant shall deposit with the clerk of court the full
26 amount of the agreed upon rent then dueand owing. Failure of the
27 tenant or occupant to deposit with the clerk of court, as it becomes
28 due, the fair value of the premises as determined in accordance with
29 this section shall entitle the plaintiffto judgment for possession and
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30 execution thereon, but shall not otherwise affect the claims of
31 either party for damages. All monies deposited with the clerk of
32 court pursuant to this section shall be held by said clerk and shall
33 be disbursed by him pursuant to the order of the court. Such
34 hearing officer may, but shall not be required to, view the presmies
35 to aid him in determining the fair value. The hearing authorized by
36 this section shall be held within fourteen days after the motion is
37 filed.
38 Notwithstanding anything to the contrary in this section, the
39 plaintiff may, upon the raising of a counterclaim or defense pursu-
-40 ant to this section by the tenant or occupant, elect to file with the
41 court a bond, equal in amount to the rent then due and payable
42 plus a sum equal in amount to three times the tenant’s or occu-
-43 pant’s monthly rent as security for the payment of such costs and
44 damages as the court may award to the tenant or occupant on the
45 counterclaim or defense which is in excess of any award to the
46 owner on his claim. Upon the filing ofthe bond provided for in this
47 paragraph, the tenant or occupant shall pay to the owner the full
48 amount of any rent then due and payble and shall continue to pay
49 said owner the full amount of any rent as it becomes due. If no
50 judgment is rendered in the action within three months of the filing
51 of such bond with the court, the court may, upon motion of the
52 tenant or occupant and a finding that such delay was not sub-
-53 stantially caused by the tenant or occupant, require the owner, as a
54 condition to the continued payment of the agreed upon rent, to
55 give additional security in the form of a bond equal in amount to no
56 more than three times the tenant’s or occupant’s monthly rent.
57 Failure of the tenant or occupant to pay the full amount of the
58 agreed upon rent, as provided in this paragraph, shall entitle the
59 owner, upon motion and a hearing limited to the question of
60 non-payment of the rent due, to entry of an order entitling him to
61 possession of the premises and dismissing the tenant’s or occu-
-62 pant’s counterclaim or defense.
63 In the event that the security given by the landlord as provided in
64 this section is in the form of a bond undertaken with one or more
65 sureties, each surety shall submit himself to the jurisdiction of the
66 court and irrevocably appoints the clerk of the court as the agent
67 upon whom any papers affecting any liability on the bond may be
68 served. Each surety’s liability may be enforced on motion without
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69 the necessity of an independent action. The motion and such notice
70 thereof as the court may prescribe may be served on the clerk of the
71 court, who shall forthwith mail copies to the sureties if their
72 addresses are known.

1 SECTION 4. Said section 8A is hereby further amended by
2 striking out the fourth sentence of the fifth paragraph thereof, as
3 appearing in chapter 963 of the acts of 1977.
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