
*

4

SENATE No. MO

By Mr. Walsh, a petition (accompanied by bill, Senate, No. 430) of
Joseph B. Walsh for legislation to provide for the protection of dealers
in certain beverages. Energy.

In the Year One Thousand Nine Hundred and Eighty-three.

An Act for the protection of dealers in certain beverages.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 25E of Chapter 138 as most recently
2 amended by Chapter 929 of the acts of 1977, is hereby amend-
-3 ed by striking out the first paragraph and inserting in place
4 thereof the following paragraph:
5 Section 25E. It shall be an unfair trade practice and there-
-6 fore unlawful for any manufacturer, winegrower, importer or
7 wholesaler of alcoholic beverages to refuse to sell, except for
8 good cause shown, any item having a brand name to any li-
9 censed wholesaler to whom such manufacturer, winegrower,

10 importer or wholesaler has made regular sales of such brand
11 item during a period of six months preceding any refusal to
12 sell. Further, it shall also be an unfair trade practice and
13 therefore illegal for any manufacturer of malt beverages or
14 holder of a certificate of compliance with respect to malt bev-
-15 erages to refuse to sell, except for good cause shown, any
16 brand or brands of malt beverages to a wholesaler and im-
-17 porter designated to sell said brand or brands within a speci-
-18 fied area pursuant to terms of sections twenty-five G(b)-(c)
19 and twenty-five K through twenty-five M of chapter one hun-
-20 dred and thirty-eight of the General Laws.

1 Section 2. Section 25 of Chapter 138 of the General Laws
2 is hereby amended by adding after Section 25E the following
3 section:
4 Section 25F. (a) Unfair methods of competition and un-
-5 fair or deceptive acts or practices, as defined in sections 25E,
6 25G and 25H are hereby declared to be unlawful;
7 (b) In construing paragraph (a) the courts may be guided
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by the interpretations of the Federal Trade Commission Act
or the Federal Energy Administration Act as from time to
time amended.
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Section 25G. It shall be deemed a violation of paragraph

(a) of section 25F for any manufacturer of malt beverages
or holder of a certificate of compliance authorizing exporta-
tion or sale of malt beverages to a licensee in this common-
wealth, or any officer, director, agent or other representative
of such manufacturer or certificate holder:

11
12
13
14
15
16

(a) To take or threaten any action against, or offer any in-
ducements to, any person licensed to sell malt beverages at
wholesale for the purpose of inducing said person to enter
into an agreement or engage in any other activity which
would subject said person to any criminal or civil liability
under any state or federal law, or any rule or regulation en-
forced pursuant to said laws.
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(b) To sell its products in this commonwealth without a

written contract which conforms to the provisions of sections
twenty-five F to twenty-five M, inclusive, with each appointed
wholesaler and importer.

24
25
26
27

(c) To designate or knowingly permit more than one
wholesaler and importer to sell or distribute a specific brand
of its product to retail licensees in the same area, as such area
is determined pursuant to section twenty-five K(a), provided
that nothing herein shall prohibit a manufacturer or holder of
a certificate of compliance from designating more than one
wholesaler and importer to sell or distribute different brands
of the same manufacturer or certificate holder to retail licens-
ees in the same area. Further, a manufacturer or holder of a
certificate of compliance which has an existing agreement,
whether written or oral, authorizing a particular wholesaler
and importer to distribute a specific brand or brands within
a prescribed area may not appoint another wholesaler and
importer to sell or distribute said brand or brands within said
territory until said manufacturer or certificate holder has
fully complied with the requirements of sections twenty-five
K(d) and twenty-five H. Nothing in this section shall pro-
hibit a manufacturer or certificate holder from designating
a wholesaler and importer as a temporary replacement within
an area already assigned by written or oral agreement to
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48 another wholesaler and importer in the event that the exist-
49 ing designated wholesaler and importer becomes unable to
50 fulfill contractual obligations. Such temporary designation
51 may be made permanent only after completion of the requi-
52 site acts and time periods set forth in sections twenty-five
53 K(d) and twenty-five H.
54 (d) To require the use of any promotion, premium, coupon
55 give-away, or rebate in the operation of a wholesaler and im-
56 porter business; provided, however, that such wholesaler and
57 importer may participate in a promotion, premium, coupon
58 give-away, or rebate sponsored by a manufacturer or certifi-
59 cate holder if said wholesaler and importer elects to partici-
60 pate at his own expense, or if such promotion, premium, cou-
61 pon give-away, or rebate is completely paid for by the manu-
62 facturer or certificate holder.
63 (e) To hinder, coerce or threaten any wholesaler and im-
64 porter for the purpose of preventing him from joining any
65 wholesaler and importer trade association, or participating in
66 the activities of such association.
67 Section 25H. It shall be deemed a violation of paragraph (a)
68 of section 25F for a manufacturer of malt beverages or hold-
69 er of a certificate of compliance authorizing the exportation
70 or sale of malt beverages to licensees in this commonwealth
71 to terminate, cancel or not renew a marketing agreement,
72 contract or franchise agreement with any wholesaler and im-
73 porter without just cause, regardless of the terms or provi-
74 sions of such marketing agreement, contract or franchise
75 agreement. Such manufacturer of malt beverages or certifi-
76 cate of compliance holder shall notify a wholesaler and im-
77 porter in writing of the termination or cancellation of the
78 marketing agreement, contract or franchise agreement of
79 such wholesaler and importer at least sixty days before the
80 effective date thereof, stating the specific grounds for such
81 termination or cancellation, and such manufacturer of malt
82 beverages or certificates of compliance holder shall notify a
83 wholesaler and importer in writing, at least sixty days before
84 contractual term of his marketing agreement, contract or
85 franchise agreement expires that the same will not be re-
86 newed, stating the specific grounds for such non-renewal in
87 those cases where there is no intention to renew the same,
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and in no event shall the contractual term of any such mar-
keting agreement, contract or franchise agreement expire,
without the written consent of the wholesaler and importer
involved, prior to the expiration of at least sixty days follow-
ing such written notice. During said sixty-day period either
party may in appropriate circumstances petition District
Court or Superior Court of the commonwealth to modify said
sixty-day stay or to extend it pending a Anal determination
of such proceedings on the merits. The court shall have au-
thority to grant preliminary and final injunctive relief and
such petition shall be entitled to a speedy trial.
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99 Section 25 I. A wholesaler and importer may bring an ac-

tion for damages sustained as a result of (1) failure to make
an offer in good faith to repurchase as required in section 25J;
or (2) wrongful termination of or failure to renew said whole-
salers and importers agreement as set forth in section 25H;
or (3) any violation of section 25G. This remedy is in addi-
tion to all other remedies available under contract or provided
by law. If the court finds that the violation of this chapter
has been willful then damages shall be awarded up to three,
but not less than two times the amount of actual damages. In
the event the court finds such willful violation it shall also
award as part of damages reasonable attorneys’ fees and costs.
A wholesaler and importer who brings an action under this
section shall be entitled to a jury trial.
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Section 25J. In the event of a termination, assignment, can-
cellation or failure to renew, whether by mutual agreement
or otherwise, a manufacturer of malt beverages or holder of
a certificate of compliance shall, within thirty days of such
termination, assignment or failure to renew, make or cause
to be made an offer in good faith to repurchase from the
wholesaler and importer at then current wholesale prices any
and all merchantable products purchased by said wholesaler
and importer from the manufacturer or certificate holder,
provided, however, that in such event the manufacturer or
certificate holder shall have the right to apply the proceeds
against any existing indebtedness owed to him by the whole-
saler and importer, and further provided that such repurchase
obligation is conditioned upon there being no other claims or
liens against such product by or on behalf or other creditors
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128 of the wholesaler and importer.
129 Section 25K. Every marketing agreement, contract or
130 franchise agreement between a manufacturer of malt bever-
131 ages or holder of a certificate of compliance and a wholesaler
132 and importer shall set forth the following, or shall be con-
133 strued as setting forth the following:
134 (a) The manufacturer or certificate holder and the whole-
135 saler and importer, as parties to such agreement or contract,
136 shall mutually determine the size and location of the area
137 within which the wholesaler and importer may sell or dis-
138 tribute the products of the manufacturer or certificate hold-
139 er. Said territory, having been so mutually determined, may
140 not be altered in any way without the written consent of both
141 parties to the agreement or contract. A description of said
142 territory shall be filed with the commission, and the commis-
143 sion shall have complete authority, pursuant to its existing
144 powers, to monitor and enforce such territorial agreements,
145 or contract provisions.
146 (b) The brand or brands of the manufacturer of malt bev-
147 erages or certificate holder which the wholesaler and importer
148 have agreed to distribute or sell.
149 (c) Express understanding of the manufacturer of
150 malt beverages or certificate holder that the wholesaler
151 and importer is free to manage its business enterprise
152 in the manner which the wholesaler and importer deems
153 best, including the right to independently establish its sell-
154 ing prices, and to determine the efforts and resources which
155 the wholesaler and importer will exert to promote and de-
156 velop the sale of products of the manufacturer or certificate
157 holder.
158 (d) A procedure for review and curing of alleged deficien-
159 cies in the performance of the wholesaler and importer, in-
160 eluding submission in writing to the wholesaler and importer
161 by the manufacturer of malt beverages or certificate holder
162 of a list of such alleged deficiencies. Such procedure shall, at
163 a minimum, provide the wholesaler and importer with a sixty
164 day period in which to cure the alleged deficiencies or estab-
165 lish that said deficiencies are unfounded or beyond the scope
166 of the contract or agreement.
167 (e) A termination clause which assures compliance in all
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168 respects with the provisions of section 25H.
169 Section 25L. A wholesaler and importer shall have the
170 right to sell or transfer its business or an intent in its busi-
-171 ness to any person, including a legatee or heir, whether the
172 wholesaler operates as an individual, partnership or corpora-
173 tion, and the new owner shall have all rights implied and con-
174 tained in this act as if no transfer had taken place. Any such
175 sale or transfer shall be subject to the written approval of the
176 manufacturer of malt beverages or holder of a certificate of
177 compliance, which approval shall not be withheld unreason-
178 ably.

179 Section 25M. The doing or accomplishing of any of the fol-
180 lowing acts shall constitute a contractual or franchise rela-
181 tionship within the contemplation of sections 25E through
182 25L, inclusive, between a manufacturer of malt beverages or
183 holder of a certificate of compliance and a wholesaler and
184 importer:
185 (a) The shipment or preparation for shipment by any man-
186 ufacturer or holder of a certificate of compliance or their
187 agent to a licensed wholesaler and importer within the com-
188 wealth of any malt beverages order.
189 (b) The acceptance by a manufacturer or holder of a cer-
190 tificate of compliance or their agent of payment from a whole-
191 safer and importer for the shipment of an order of malt bev-
192 erages intended for sale or distribution in Massachusetts.
193 If a manufacturer or holder of a certificate of compliance
194 has a contractual or franchise relationship with a wholesaler
195 and importer pursuant to the business actions herein de-
196 scribed for at least six months prior to the date of the enact-
197 ment of this section, it shall be a violation of paragraph (a)
198 of section 25F for said manufacturer or certificate holder to
199 terminate, cancel, modify or not renew said contractual or
200 franchise relationship without just cause upon enactment of
201 this action.

1 Section 3. If any provision of this act, or the application
2 of any such provision to any person or circumstance shall be
3 held invalid, the remainder of this act, or the application of

such provision to persons or circumstances other than those
5 as to which it is held invalid, shall not be affected thereby,
6 and shall remain in full force and effect
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