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[Similar Matter Filed During Past Session
See Senate No. 599 of 1982]

By Mr. Backman, a petition (accompanied by bill, Senate, No. 737) of
Jack H. Backman, Philip W. Johnston and the Boston Indian Council, by
Roy Denny, president, for legislation to prevent the breakup of American
Indian families, and to establish standards for removing and placing In-
dian children away from their families. Human Services and Elderly Af-
fairs.

Slip (Enmnuniuu'alth of fflassarhusptta

In the Year One Thousand Nine Hundred and Eighty-three.

An Act to prevent the breakup of American Indian families,
AND TO ESTABLISH STANDARDS FOR REMOVING AND PLACING INDIAN
CHILDREN AWAY FROM THEIR FAMILIES.

1 The General Laws are hereby amended by inserting after
2 Chapter 119 the following chapter:
3 CHAPTER 119A
4 INDIAN CHILD WELFARE ACT
5 An Act to Prevent the Breakup of American Indian Fam-

-6 ilies, and to Establish Standards for Removing and Placing
7 Indian Children Away from their Families.
8 Section 1. PURPOSE. Special relationships exist between
9 the Commonwealth of Massachusetts and the Indians of the

10 region. These relationships require recognition and redress of
11 child welfare problems involving Indian children. This Act
12 sets standards governing state action threatening termination
13 of parental rights or removal of an Indian child from the fam-
-14 ily. A child’s right to sound health and normal physical, men-
-15 tal, spiritual, moral development (as defined in § 1, ch. 119
16 M.G.L.) includes a right to cultural heritage. Interpretations
17 of this Act shall be made in a spirit protecting the cultural
18 heritage of American Indians.
19 Section 2. DEFINITIONS.
20 A. “Adoptive placement” means permanent placement of an
21 Indian child for adoption, including any action resulting in a
22 final decree of adoption;
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23 B. “child custody proceeding” means and includes foster care
24 placement, termination of parental rights, preadoptive and
25 adoptive placement;
26 C. “department” means Department of Social Services;
27 D. “extended family member” shall be defined by law or cus-
-28 tom of the Indian child’s tribe or, in the absence of such law
29 or custom, shall be a person who has the following relationship
30 to the Indian child: grandparent, aunt or uncle, brother or
31 sister, brother-in-law or sister-in-law, niece or nephew, first*
32 or second cousin, or step parent;
33 E. “foster care placement” means any action removing an
34 Indian child from its parent or custodian for temporary place-
-35 ment in a foster home or institution or the home of a guardian
36 or conservator where the parent or custodian cannot have the
37 child returned upon demand but where parental rights have
38 not been terminated;
39 F. “Indian” means any individual who is a member or de-
-40 scendant of a member of a North American tribe, band, or
41 other organized group of native people who are indigenous to
42 the continental United States or who otherwise have a special
43 relationship with the United States or a state through treaty,
44 agreement, or some other form of recognition. This includes
45 any individual who claims to be an Indian and who is regarded
46 as such by the Indian community in which he or she lives or by
47 the Indian community of which he or she claims to be part.
48 This definitionalso includes Alaskan Natives;
49 G. “Indian child” means any unmarried Indian under age
50 eighteen;
51 H. “Indian child’s tribe” means
52 i) the Indian tribe in which an Indian child has membership
53 or eligibility for membership, or
54 ii) where an Indian child is a member of or eligible for mem-
-55 bership in more than one tribe, the Indian tribe with whichW
56 the Indian child has more significant contacts;
57 I. “Indian custodian” means any person who has legal cus-
-58 tody of an Indian child under tribal law or custom or under
59 state law or to whom the parent has transferred temporary
60 physical care, custody and control;
61 J. “Indian organization” means any group, association, part-
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62 nership, corporation, or other legal entity owned or controlled
63 by Indians, or with an Indian majority membership;
64 K. “Indian tribe” means any North American tribe, band, or
65 other organized group of native people indigenous to the con-
-66 tinental United States or who otherwise have a special rela-
-67 tionship with the United States or a state;
68 L. “parent” means any biological parent of an Indian child
69 or any person who has lawfully adopted an Indian child, in-

-10 70 eluding adoptions under tribal law or custom. It does not in-
-71 elude the unwed father where paternity has not been acknowl-
72 edged or established;
73 M. “preadoptive placement” means temporary placement of
74 an Indian child in a foster home or institution after the termi-
75 nation of parental rights, but prior to or in lieu of adoptive
76 placement;
77 N. “termination of parental rights” means any action re-
-78 suiting in termination of the parent-child relationship.
79 Section 3. In any child custody proceeding involving an In-
-80 dian child residing or domiciled outside a tribal reservation,
81 the state court having jurisdiction shall proceed in accordance
82 with the provisions of this Act.
83 Section k- INVOLUNTARY STATE COURT PROCEED-
84 ING. In any involuntary state court child custody proceeding
85 for foster care placement or termination of parental rights
86 where the court knows or has reason to know that the action
87 involves an Indian child, a court shall ensure that notice is
88 given, and that active efforts, and removal and placement pro-
-89 cedures are followed.
90 1. Notice. A party instituting child custody proceedings
91 shall notify a child’s parent(s) or custodian, and a child’s tribe
92 of the pending action. Notice shall;
93 i) be sent by registered mail with return receipt requested;
94 ii) inform the recipient of rights specified in this Act;
95 iii) be written in language the sender knows the recipient
96 understands
97 A court may not hold any proceeding under this section un-
-98 til fifteen days after the parent or custodian receives notice. A
99 court must hold a proceeding within thirty days after the

100 parent or custodian receives notice. If a child’s parent, cus-
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101 todian, or tribe requests additional time to prepare for a pro-
-102 ceeding under this section, the court shall grant up to twenty
103 additional days for preparation. If a party instituting child
104 custody proceedings is unable to identify or locate an Indian
105 child’s parent, custodian, or tribe, such party shall request
106 assistance from an Indian organization in order to provide
107 the required notice.
108 2. Active Efforts. Upon satisfaction of notice requirements,
109 a party instituting child custody proceedings and the coui^f
110 shall make active efforts to prevent the breakup of an Indian
111 family. The party and the court may receive from Indian or-
-112 ganizations recommendations about appropriate available fam-
-113 ily support services. Family support services may include, but
114 are not limited to, community or government programs for
115 child care, homemaker assistance, counselling, rehabilitation,
116 or education. Where appropriate, the court may direct the
117 party instituting a proceeding to assist in establishing a pro-

-118 gram to keep the family together. When support services con-
-119 tinue for an extended time, the court may request monthly
120 progress investigations by an appropriate Indian organization.
121 Upon finding a stable family situation, the court may termi-
-122 nate the monthly investigations.
123 3. Removing or Placing an Indian Child. After the “active
124 efforts” stage begins, a court shall wait a reasonable time, at
125 least one month, before holding any other proceeding seeking
126 a child’s removal or placement. Proceedings may resume only
127 when the party instituting the action satisfies the court by
128 clear and convincing evidence that active efforts to keep the
129 family together will not succeed. In any proceeding under
130 this section, the court shall consider evidence of the prevailing
131 social and cultural conditions, customs, and traditions of the
132 Indian child’s tribe and/or community. If the court determine?
133 that active efforts have failed, it may:
134 i) order foster care placement only if clear and convincing
135 evidence establishes that continued custody by parent(s) or
136 custodian will likely result in a child’s serious emotional or
137 physical damage; or
138 ii) order termination of parental rights only if evidence be-
-139 yond a reasonable doubt establishes that continued custody by
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140 parent(s) or custodian will likely result in a child’s serious

141 emotional or physical damage.
142 Section 5. VOLUNTARY PLACEMENT OR TERMINA
143 TION RIGHTS.
144 1. Consent. Where a parent or custodian voluntarily con-

-145 sents to foster care placement or termination of parental

146 rights, such consent shall not be valid unless executed in writ-

-147 ing and recorded by a judge in a court of competent jurisdic-
tion. The presiding judge shall explain in detail to the con-

-149 senting party the terms and consequences of consent. The pre-
-150 siding judge must certify in writing that;

151 i) the explanation was given as required:
152 ii) the explanation was given in or interpreted into a lan-
-153 guage understood by the consenting party;
154 iii) the explanation was fully understood by the consenting
155 party.
156 Before a parent or custodian may consent to foster care
157 placement or termination of parental rights, the child must
158 be at least ten days old.
159 2. Withdrawal of Consent.
160 A. Any parent or Indian custodian may withdraw consent
161 at any time following a voluntary foster care placement or
162 voluntary termination of parental rights, and upon such with-
-163 drawal the court shall execute the child’s return to the pa-
-164 rent(s) or custodian.
165 B. At any time before the court enters a final decree in a
166 voluntary termination or adoption proceeding, when a parent
167 or Indian custodian for any reason withdraws consent, the
168 court shall stop the proceedings and return the child.
169 C . After any court enters a final adoption decree, a parent
170 or custodian may withdraw consent and petition the court to
171 vacate the decree. If the court finds that fraud or duress or

,072 other inappropriate or unlawful means were used to obtain
173 consent, it shall vacate its decree and return the child. Where
174 an adoption has been successfully in effect for at least two
175 years, a court may determine that the adoption may not be
176 invalidated under this provision.
177 Section 6. PLACEMENT.
178 A. The following order of preference governs any adoptive
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179 placement of an Indian child:
180 1. placement with an extended family member;
181 2. placement with other members of the child’s tribe;
182 3. placement with other Indian families;
183 4. placement with whoever the court finds satisfactory.
184 In any adoptive placement proceeding, an Indian organiza-
-185 tion may submit to the court a report of available placements
186 together with any recommendations. The standards to be ap-
-187 plied in determining a child’s placement under the above order
188 of preference shall be the prevailing social and cultural stand-

-189 ards in the Indian community with which the child’s family
190 resides or maintains ties.
191 B. When a child will enter foster care or preadoptive place-
-192 ment, the court shall ensure placement in the least restrictive
193 setting. The court shall ensure that a setting most nearly ap-
-194 proximates a family environment, is located as close as pos-
-195 sible to the child’s family home, and meets all of the child’s
196 special needs. The following order of preference governs any
197 foster care or preadoptive placement of an Indian child:
198 1. placement with an extended family member;
199 2. placement in a foster home licensed, approved, or specified
200 by a child’s tribe;
201 3. placement in an Indian foster home licensed or approved
202 by an authorized non-Indian licensing authority;
203 4. placement in an institution for children with a program
204 meeting the child’s needs, and approved by an Indian tribe or
205 operated by an Indian organization.
206 In any foster care or preadoptive placement proceeding, an
207 Indian organization may submit to the court a report of avail-
-208 able placements together with any recommendations made in
209 consideration of preference standards.
210 C. In a placement under this section, if a child’s tribe by
211 resolution establishes a different order of preference than those
212 established in this section, the court or agency effecting place-
-213 ment shall follow the tribe’s order.
214 D. In effecting placement, the court or agency shall con-
-215 sider preferences of the child, the child’s parent (s), or the
216 child’s custodian.
217 E. In applying the preferences, the court or agency shall
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218 give weight to a consenting party’s desire for anonymity.
219 F. Returning Custody to Parent. Whenever a court vacates
220 a final adoption decree of an Indian child, or the adoptive pa-
-221 rent(s) voluntarily consent to terminate parental rights, a
222 parent or prior custodian may petition for return of custody.
223 Unless a proceeding conducted subject to a section of this Act
224 shows that return violates the child’s best interests, the court
225 shall grant the petition.
226 G. Except when an Indian child returns to the party hav-
-227 ing custody before initial placement, whenever further place-
-228 ment requires removing ’the child from a foster care home or
229 institution, the court or agency ordering further placement
230 shall follow the placement provisions of this section.
231 H. When an Indian, at least eighteen years old, a subject of
232 adoptive placement, requests information about tribal affilia-
-233 tion, the court entering the final adoption decree shall give to
234 the individual information relevant to affiliation and any rights
235 flowing from tribal membership.
236 I. Improper custody exists when any petitioner in an Indian
237 child custody proceeding, without authorization or contrary to
238 the provisions of this Act, removes a child from custody of the
239 parent or Indian custodian or retains custody after a visit or
240 other temporary relinquishment of custody. In any case of im-
-241 proper custody, the court shall return the child to the par-
-242 ent(s) or custodian.
243 Section 7 EMERGENCY REMOVAL OR PLACEMENT.
244 Notwithstanding the provisions of this Act, in order to pre-
-245 vent imminent physical damage to an Indian child, an appro-
-246 priate authority of the Commonwealth may order emergency
247 removal or placement of an Indian child. The involved authori-
-248 ty shall immediately terminate the emergency removal or
249 placement when the threat of imminent physical danger sub-
-250 sides. As soon as possible after the emergency ends, the au-
-251 thority shall:
252 (i) initiate child custody proceedings, subject to the pro-
-253 visions of this Act; or
254 ii) return the child to the parent(s) or custodian.
255 Section 8. In any removal, placement, or termination pro-
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256 ceeding under this Act where the court determines indigency,
the parent (s) or custodian shall have the right to court-ap-
pointed counsel.

Section 9. All parties to a proceeding under this Act shall8

have the right to examine any document filed with the court
which may bear on the resolution of the case.

Section 10. An Indian child, parent, custodian, Indian tribe,
or Indian organization may petition any court of competent
jurisdiction to invalidate a decree ordering placement or term-
ination of parental rights for a violation of provisions of this

266 Act.
Section 11. Any state authority involved in placing Indian267

children away from their families shall maintain a record of268
269 each adoptive, foster care, or preadoptive placement of an

Indian child. Upon request, parties shall make their records270
available to each other. These records shall evidence efforts to271
comply with the placement preferences as outlined in Section272

273 6 of this Act. If at any time a child’s tribe requests inspection
274 of these records, the recording organization shall make them
275 available.
276 Section 12. INDIAN CHILD WELFARE ADVISORY

BOARD. There is hereby established an Idian Child Welfare277
Advisory Board, to be composed of five members appointed278
by the Governor of Massachusetts. Members of the Indian279
Child Welfare Advisory Board shall be nominated one each280
by the following organizations: Gayhead Wampanoag Tribal281
Council; Mashpee Wampanoag Tribal Council; Nipmuc Tribal282
Council; the state’s designated liaison with resident members283
of the Passamaquoddy, Penobscot, Maliseet, and Mic Mac284
tribes, with whom the state has entered into treaties and285

other agreements; and the Massachusetts Commission on In-286
dian Affairs. Members shall be appointed to serve a term of287
three years. The Indian Child Welfare Advisory Board shall:288

i) report to the Commissioner of the Department of Social289
290 Services:

ii) monitor implementation of this Act;291
iii) make recommendations concerning Indian child wel-90,9

fare and other matters relevant to this Act and its purposes;293
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294 iv) review regulations of the Department of Social Services
295 relevant to this Act and its purposes, and make recommenda-
-296 tionsconcerning them;
297 v) make recommendations on policy affecting Indian chil-
-298 dren on both state and regional levels;
299 vi) make recommendations to both the Commissioner of
300 the Department of Social Services and the General Court of
301 the Commonwealth on impacting federal policy and securing
302 federal assistance to further the purposes of this Act.
303 An Indian Child Welfare Advisory Board shall be appointed
304 not more than three months after the effective date of this
305 Act. The Indian Child Welfare Advisory Board shall meet at
306 least four times annually.
307 Section 13. Within ninety days of this Act’s enactment, the
308 Department of Social Services shall formulate written regula-
-309 tions including but not limited to the following information:
310 i) assignment of responsibility within the department to
311 fulfill relevant notice requirements of this Act;
312 ii) a policy statement explicating the department’s role in
313 upholding the purposes of this Act;
314 iii) standards formalizing the department’s internal pro-
-315 cedures designed to assure compliance with applicable pro-
-316 visions of this Act. Within ten days of formulation, the de-
-317 partment of social services shall send a copy of these regula-
-318 tions, by registered mail with return receipt requested, to
319 state courts with jurisdiction over proceedings covered in this
320 Act. Upon request, the department shall make these regula-
-321 tions available to Indian organizations.
322 Section Ilf. SEVERABILITY. If any provision or clause of
323 this chapter or application thereof to any person or circum-
-324 stances is held invalid, such invalidity shall not affect other
325 provisions or applications of this chapter which can be given
326 effect without the invalid provision or application, and to this
327 end the provisions of this chapter are declared to be severable.
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