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SENATE No. 844
By Mr. Backman, a petition (accompanied by bill, Senate, No. 844) of

Richard J. Dornan and others for legislation to make certain changes in
the law relative to motor vehicle liability insurance. Insurance.

In the Year One Thousand Nine Hundred and Eighty-three.

An Act making certain changes in thei law regarding

MOTOR VEHICLE LIABILITY INSURANCE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 34A of chapter 90 of the General Laws,
2 as most recently amended by chapter 611 of the Acts of 1979,
3 is hereby amended by deleting in the first sentence “thirty-
-4 four N” and inserting in place thereof “thirty-four Q’’.
1 Section 2. Section 34A of chapter 90 of the General Laws,
2 as most recently amended by chapter 611 of the Acts of 1979,
3 is hereby amended by inserting before the last paragraph the
4 following paragraph:
5 “Variable deductible option”, an option of a motor vehicle
6 liability policy providing that the insurer and the named in-
-7 sured shall share equal liability for payment of claims when
8 such payments are made in accordance with and as required
9 by the mandatory minimums of statutorily required coverages

10 except uninsured motorists coverage as provided in section
11 one hundred thirteen L of chapter one hundred seventy-five
12 provided, however, that the liability of the insured for any
13 one accident, insofar as such liability is the named insured’s
14 share of said equally shared liability, is limited to the amount
15 provided in section thirty-four P; A variable deductible option
16 shall be made available only to applicants who, in accordance
17 with section thirty-four P, deposit cash or securities with the
18 state treasurer and who maintain such deposits.

1 Section 3. Section 348 of chapter 90 of the General Laws,
2 as most recently amended by chapter 571 of the acts of 1949,
3 is hereby amended by adding before the last sentence of the
4 second paragraph “Any certificate issued by an insurance
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5 company stating that it has insured or will insure a motor ve-
hicle in accordance with section thirty-four P shall bear the
signature of the state treasurer or his authorized representa-
tive, and such signature shall confirm the deposit and mainte-
nance of cash and securities in accordance with section thirty-
four P.”

6
7
8
9

10
Section 4. Section 34E of chapter 90 of the General Laws,

as most recently amended by chapter 571 of the Acts of 1949,
is hereby amended by deleting the period at the end of the first
sentence and adding “or thirty-four P or thirty-four Q.”

1
2
Q

4

Section 5. Section 34E of chapter 90 of the General Laws,
as most recently amended by chapter 571 of the Acts of 1949,
is hereby amended by inserting after “implied consent,” in the
second sentence “or in the case of a deposits made in accord-
ance with the provisions of a variable deductible option until
such time as the insurer consents to the release of such de-
posits,”.
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2
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Section 6. Section 34E of chapter 90 of the General Laws,
as most recently amended by chapter 571 of the Acts of 1949,
is hereby amended by deleting in the second sentence “that
such an action” and inserting in place thereof “that an action,
the payments of judgments in which are secured by such de-
posits,”.
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Section 7. Section 34E of chapter 90 of the General Laws,
as most recently amended by chapter 571 of the Acts of 1949,
is hereby amended by inserting after “thirty-four D” in the
second sentence “or thirty-four P,”.

1
2
3
4

Section 8. Chapter 90 of the General Laws is hereby
amended by adding after section 340 the following two sec-
tions :

1
2
3
4 Section 3JfP■ An applicant for registration shall, as a con-

dition for insurance of a motor vehicle under a motor vehicle
liability policy with a variable deductible option, deposit with
the state treasurer cash in the amount of five thousand dol-
lars or bonds, stocks or other evidences of indebtedness satis-
factory to said treasurer of a market value of not less than five
thousand dollars as security for the payment by such appli-
cant or by any person responsible for the operation of such
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12 applicant’s motor vehicle with his express or implied consent
13 of one-half of any sums payable to one or more claimants in
14 accordance with and as required by the mandatory minimums
15 of statutorily required coverages except uninsured motorists
16 coverage as provided in section one hundred thirteen L of
17 chapter one hundred seventy-five provided, however, that the
18 total of such sums from such cash or securities payable as the
19 result of any one accident, notwithstanding the number of
20 claims made or the dollar amount of any claim, shall not ex-
21 ceed five thousand dollars.
22 Cash or other security deposited and maintained on deposit
23 with the treasurer by a registrant of a motor vehicle insured
24 under a motor vehicle policy with a variable deductible option,
25 which deposit is maintained specifically for disbursement to an

insurer in accordance with the terms and conditions of such
27 variable deductible option, will be subject to release by the
28 treasurer to the insurer after notification of the treasurer by
29 the insurer, on a form to be approved by the insurance com-
30 missioner, that the depositor has incurred a liability under the
31 terms and conditions of the variable deductible option, such
32 notification to take place within five days of the final settle-
33 ment of a claim, provided, however, that no such release of
34 cash or securities shall take place prior to the date on which
35 full payment is made for that portion of any one or more
36 claims resulting from any one accident for which the depositor
37 has incurred such liability or prior to twenty-five days after
38 the settlement date, whichever is later.
39 The treasurer shall make no disbursement from cash or
40 securities, deposited in accordance with the terms and condi-
41 tions of a variable deductible option, for costs and expenses
42 whether direct or indirect of the insurer in settling any claim.
43 The depositor shall be entitled to interest accruing on his de-
-44 posit and to the income payable on the securities deposited
45 and may from time to time With the consent of the state treas-
-46 urer change such securities.
47 When the treasurer is satisfied that all requirements of this
48 section are met, the treasurer shall pay, out of the cash de-
-49 posited with the treasurer as herein provided, the amount of
50 the depositor’s liability, insofar as that liability is incurred
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51 under the provisions of the applicable variable deductible op-
-52 tion, up to but not in excess of five thousand dollars. If the
53 registrant has deposited bonds, stocks or other evidence of in-
-54 debtedness, the state treasurer shall cause the said securities
55 or such part thereof as may be necessary to make payment to
56 the insurer to be sold at public auction and from the pro-
-57 ceeds of said sale, the treasurer shall, after paying the ex-
-58 penses thereof, make payment to the insurer as hereinbefore
59 provided when a cash deposit is made. Any disbursement by
60 the state treasurer in accordance with this section shall dis-
-61 charge him from all official and personal liability whatever
62 to the registrant to the extent of such payment. The state
63 treasurer shall, whenever the amount of such deposit from
64 any cause falls below the amount required by this section, re-
-65 quire, at the option of the registrant, the deposit of additional
66 cash or securities up to the amount required by this section
67 or a motor vehicle liability bond or a motor vehicle liability
68 policy without a variable deductible option. Money or secur-
-69 ities deposited with the state treasurer under the provisions of
70 this section shall not be subject to execution or attachment
71 except as provided in this section. The state treasurer shall
72 deposit any cash received under the provisions of this section
73 in a savings bank or the savings department of a trust com-
-74 pany or of a national bank within the commonwealth, or on
75 paid-up shares and accounts of and in co-operative banks, or
76 shall use such cash to purchase share accounts in federal sav-
-77 ings and loan associations located in the commonwealth.
78 Section SliQ. Any insurer of a motor vehicle, for which the
79 registrant or the person responsible for the operation of the
80 registrant’s motor vehicle with his express or implied con-
-81 sent has deposited cash or securities with the state treasurer
82 as provided in section thirty-four P and maintains such deposits
83 in accordance with the requirements of the commissioner and
84 the treasurer, shall for each accident for which the insurer
85 judges the deposit to be in jeopardy as to disbursement give
86 written notice, such notice to be in a form prescribed by the
87 commissioner, to the treasurer; each such notice shall indicate
88 the total number of accidents for which such jeopardy exists,
89 insofar as that jeopardyapplies to any one registrant’s deposit,
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90 and the amount in jeopardy as to disbursement which, in the
91 insurer’s judgment, is applicable to each accident, and there-
-92 upon the treasurer may require the deposit of additional cash
93 or securities as additional security for the payment of an in-
-94 surer under the provisions of a variable deductible option, pro-
-95 vided, however, that such deposit of further cash or securities
96 shall not for any one accident, notwithstanding the number of
97 claims made or the dollar amount of any Nairn, exceed the
98 maximum possible disbursement for one accident permitted
99 under the provisions of section thirty-four P.

100 The treasurer shall not require the maintenance of deposits
101 of cash or securities in excess of the maximum possible dis-
-102 bursement for one accident permitted under the provisions
103 of section thirty-four P when no jeopardy as to disbursement
104 of deposits exists, nor shall the treasurer require the mainte-
-105 nance of deposits additional to said maximum when such re-
-106 quired additional deposits are in excess of the amount of the
107 deposit in jeopardy as to disbursement.

1 Section 9. Section 113-D of chapter 175 of the General
2 Laws as most recently amended by chapter 939 of the Acts of

1971 is hereby amended by adding at the end of the third
4 paragraph the following sentence:
5 Notwithstanding the foregoing provisions of this paragraph,
6 in the event of cancellation of a variable deductible option as
7 defined in section thirty-four A of chapter ninety, such can-
-8 cellation resulting from the failure of the depositor to maintain
9 cash and securities deposited with the state treasurer as se-

-10 curity for payment by said depositor of an insurer for liabil-
-11 ities incurred under the terms and conditions of a variable de-
-12 ductible option, no pending complaint nor pending appeal shall
13 act to postpone or otherwise alter the effect of such cancella-
-14 tion insofar as the cancellation applies to the variable deduc-
-15 tible option of the motor vehicle liability policy.

1 Section 10. Chapter 175 of the General Laws is her
2 amended by adding at the end the following four sections:
3 Section 113S. Upon settlement of any one or more claims
4 for which the named insured incurs a liability for disbur
5 ment of cash or securities deposited as provided in a variable
6 deductible option of a mtor vehicle liability policy, the insurer
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7 shall within five days of such settlement notify the named
8 insured on a form approved by the commissioner by registered
9 mail, postage prepaid with a return receipt of the addressee re-

10 quested and addressed to him at his residence or business ad-
-11 dress stated in the policy of the amount of the insured’s liabil-
-12 ity under the terms of the variable deductible option, provid-
-13 ed, however, the amount for which the insured is liable under
14 the terms of the variable deductible option shall not for any
15 one accident, notwithstanding the number of claims made or
16 the amount for which any claim is settled, exceed the amount
17 provided in section thirty-four P of chapter ninety. An af-
-18 fidavit of any officer, agent or employee of the insurance com-
-19 pany, duly authorized for the purpose, that he has so sent such
20 notice addressed as aforesaid shall be prima facie evidence of
21 the sending thereof as aforesaid. Such notice shall be deemed
22 a notice of cancellation of the variable deductible option and
23 such cancellation shall take effect twenty-five days after the
24 date of settlement of the one or more claims for which the
25 named insured incurs liability, in accordance with the terms
26 of the variable deductible option, for disbursement from cash
27 or securities deposited with the state treasurer, unless the in-
-28 sured has deposited for the same accident pursuant to a re-
-29 quirement of the treasurer as provided in section thirty-four
30 Q of chapter ninety or deposits with the treasurer additional
31 cash or securities at least in the amount liable to such disburse-
-32 ment. A receipt from the state treasurer, with his signature
33 affixed thereto, for the deposit of such additional cash or se-
-34 curities when said receipt is delivered to the insurance com-
-35 pany, shall be sufficient to render the cancellation ineffective
36 insofar as such cancellation results from the provisions of this
37 section. In the event that a variable deductible option is can-
-38 celled as provided in this section or as a result of a failure of
39 any person to maintain cash and securities deposited as re-
-40 quired by the commissioner or treasurer in accordance with
41 section thirty-four P of chapter ninety, the insurer shall pro-
-42 vide uninterrupted and unchanged coverage of the insured by
43 means of an endorsement of the existing policy With the same
44 expiration date as that of the policy; premium adjustment may
45 be made but short rate tables shall not be used.
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46 In the event of termination for any reason of a variable de-
-47 ductible option or of a motor vehicle liability policy with a
48 variable deductible option, an insurer shall not consent to re-
-49 lease of cash or securities deposited under the terms of a vari-
-50 able deductible option, as defined in section thirty-four A of
51 chapter ninety, to the depositor unless in the insurer’s judg-
-52 ment such cash or securities are no longer in jeopardy as to
53 disbursement under the terms of the variable deductible op-
-54 tion; No such consent by the insurer or subsequent release of
55 deposits by the treasurer in accordance with section thirty-
-56 four E of chapter ninety shall act to relieve the insurer of any
57 obligation to recognize, investigate, settle, pay or otherwise
58 process any claim as if that claim were made against a motor
59 vehicle liability policy without a variable deductible option.
60 An insurer withholding consent for release of deposits shall
61 do so only when claims have been or could reasonably be ex-
-62 pected to be made against the policy secured by such deposits.
63 A depositor aggrieved by withholding of consent by an insurer
64 for release of such deposits of cash or securities may appeal to
65 the board of appeals on motor vehicle liability policies and
66 bonds; the board shall have the authority to direct an insurer
67 to give consent to the state treasurer for the release of deposits
68 of cash or securities. Appeal to the board as provided in this
69 section shall not be permitted by the same depositor more of-
-70 ten than every one hundred twenty days.
71 Any ruling, order, or decision of the board of appeal on
72 motor vehicle liability policies under authority of this section
73 shall be subject to review by appeal to the superior court for
74 the county of Suffolk at the instance of any party in interest,
75 which appeal shall be on the basis of the record of the pro-
-76 ceeding before the board. The court shall have jurisdiction to
77 modify, amend, annul, review or affirm such action, order,
78 finding or decision, shall review all questions off fact and of
79 law involved therein, and may make any other appropriate
80 order or decree. The court shall determine whether the filing
81 of the appeal shall operate as a stay of any such order or de-
-82 cision of the board.
83 Section 113T. Any insurer issuing a motor vehicle liability
84 policy with a variable deductible option shall recognize, in-



SENATE —No. 844. [Feb.8

0

£

85 vestigate, settle, pay and otherwise process any claim made
86 against such a policy as if that claim were made against a mo-
-87 tor vehicle liability policy without a variable deductible option.
88 No failure of any person to maintain deposits of cash or se-
-89 curities as required by the terms and conditions of a variable
90 deductible option nor failure of the state treasurer to require
91 additional deposits as provided in sections thirty-four P and
92 thirty-four Q of chapter ninety shall act to relieve the insurer
93 of any obligation to recognize, investigate, settle, pay and
94 otherwise process any claim made against a motor vehicle
95 liability policy with a variable deductible option.
96 Section 113U. If, pursuant to a claims settlement, payments
97 are made to an insurer, such payments being required by the
98 terms and conditions of a variable deductible option as de-
-99 fined in section thirty-four A of chapter ninety, and subse-

100 quently the insurer, acting under any provision for subrogation
101 of rights of any person, recovers part or all of any payments
102 for settled claims, the insurer shall relate to the depositor one-
-103 half of any payments recovered, but not in excess of any pay-
-104 ments made by the depositor to the insurer insofar as those
105 payments resulted from the depositor’s liability under the
106 terms of the variable deductible option for any one accident.
107 The depositor shall not be liable for expenses or costs incurred
108 by the insurer to recover any paid claims whether such ex-
-109 penses or costs were directly or indirectly connected with the
110 action or actions of the insurer to recover said paid claims.
111 Section 113V. Any person who deposits cash or securities
112 with the state treasurer in accordance with or intending to be
113 in accordance with the terms and conditions of a variable de-
-114 ductible option as defined in section thirty-four A of chapter
115 ninety, insofar as such person is considered under the terms
116 and conditions of a motor vehicle liability policy secured by
117 such deposits, shall not be considered an insurer, a reinsurer
118 or an underwriter.

1 Section 11. This Act shall take effect on January the first
2 nineteen hundred and eighty-four and for the purpose of is-

suance of motor vehicle liability policies for the calendar year
4 nineteen hundred and eighty-four all things necessary to be
5 done prior to said effective date may be done.


