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By Mr. Foley, a petition (accompanied by bill, Senate, No. 872) of
Daniel J. Foley for legislation relative to medical malpractice insurance.
Insurance.

iffiommonurralth of fHasoarhucftts

In the Year One Thousand Nine Hundred and Eighty-three.

Whereas, The deferred operation of this act would tend to de-
feat its purpose, which is to immediately establish a joint under-
writing association for medical malpractice insurance, therefore
it is hereby declared to be an emergency law, necessary for the
immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by theauthority of the same, as follows:

1 Section 1. Section five Aof chapter one hundred and
2 seventy-five A of the General Laws is hereby repealed.

1 Section 2. Chapter 362 of the acts of 1975 is hereby
2 amended by inserting after section 5 of the following sec-
-3 tion:

No. 872SENATE

An Act relative to medical malpractice insurance.

4 Section SA. The commissioner of insurance shall, annually,
5 on or before December first, after due hearing and investi-
-6 gaticn, fix and establish fair and reasonable classification of
7 risks and adequate, just, reasonable and nondiscriminatory
8 premium charges on claims made and occurrence basis to be
9 used and charged by the association established by section

10 six, thereinafter called the association, in connection with the
11 issue or execution of medical malpractice insurance and for
12 the ensuing calendar year or any part thereof. In fixing and
13 establishing premium charges in accordance with the pro-
-14 visions of this section, the commissioner shall prorate equally
15 all charges to the insured according to actual calendar days
16 of coverage. The effective dates of procurement or cancella-
-17 tion of insurance from the association shall determine the
18 cost to the insured for each coverage on an equal per diem
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19 basis established for the calender year cost of insurance
20 policies. The commissioner shall, on or before said date, sign
21 memoranda of the classifications and premium charges fixed
22 and established by him in such form as he may prescribe and
23 file the same in his office and cause a duly certified copy of
24 such classifications and schedule or premium charges forth-
-25 with to be transmitted to the association.
26 In fixing and establishing the charges, as provided in this
27 section, the commissioner shall take into account investment
28 income and potential income from unearned premiums, loss
29 reserves and all cash flows.
30 The commissioner may make, and at any time, alter or
31 amend, reasonable rules and regulations to facilitate the
32 operation of this section and enforce the application of the
33 classifications and premium charges fixed and established by
34 him, and to govern hearings and investigations under this
35 section. The commissioner may at any time require the asso-
-36 ciation to file with him such data, statistics, schedules or in-
-37 formation as he may deem proper or necessary to enable him
38 to fix and establish or secure and maintain fair and reason-
-39 able classifications of risks and adequate, just, reasonable
40 and non-discriminatory premium charges for such policies.
41 The commissioner may issue such orders as he finds proper,
42 expedient or necessary to enforce and administer the pro-
-43 visions of this section and to secure compliance with any
44 rules or regulations made thereunder. The supreme judicial
45 court for Suffolk county shall have jurisdiction upon the
46 complaints of the commissioner and upon a summary hear-
-47 ing, to enforce all lawful orders of the commissioner. Memo-
-48 randa of all actions, orders, findings and decisions of the com-
-49 missioner shall be signed by him and filed in this office as
50 public records open to public inspection.
51 Any person or company aggrieved by any action, order,
52 finding or decision of the commissioner under this section
53 may, within twenty days from the filing of such memoran-
-54 dum thereof in his office, file a compaint in the supreme
55 judicial court for Suffolk county for a review of such action,
56 order, finding or decision. An order of notice returnable not
57 later than seven days from the filing of such complaint shall
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58 forthwith issue and be served upon the commissioner. Within
59 ten days after the return of said order of notice, the com-
-60 plaint shall be assigned for a speedy and summary hear-
-61 ing on the merits. The action, order, finding or decision of
62 the commissioner shall remain in full force and effect pend-
-63 ing the final decision of the court unless the court or a justice
64 thereof after notice to the commissioner shall by a special

A 65 order otherwise direct. The court shall have jurisdiction to
66 modify, amend, annul, reverse or affirm such action, order,
67 finding or decision shall review all questions of fact and
68 of law involved therein and may make any appropriate
69 judgement. The decision of the court shall be final and con-
-70 elusive on the parties. The court may make such order as
71 to costs as it deems equitable. The court may make such
72 order as to costs as it deems proper, governing proceedings
73 under this section to secure prompt and speedy hearings and
74 to expedite final decisions thereon.
75 If for any reason, classifications of risks and premium
76 charges fixed and established as aforesaid on or before De-
-77 cember first in any year for the ensuing calendar year are
78 not effective for the said year, the classifications of risks
79 and premium charges in effect for the then calendar year
80 shall remain in full force and effect and shall be used and
81 charged by the association in connection with the issue of
82 medical malpractice insurance policies for said ensuing calen-
-83 dar year until classifications of risks and premium charges
84 for said ensuing year are finally fixed and established.
85 Classifications of risks and premium charges when finally
86 fixed and established for said ensuing calendar year shall
87 become effective as of January first of said year, and all
88 premium charges affected by any change thereby made which

489 have been paid or incurred prior to the time when such
90 charges are finally fixed and established shall be adjusted in
91 accordance with such change, as of said January first.
92 The association shall, at the option of the insured, accept
93 payment of medical malpractice insurance premiums in in-
-94 stallments under plans, rates and charges approved by the
95 commissioner, after such notice as shall be prescribed by
96 the commissioner and after public hearing thereof, provided,
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97 however, that the association shall offer at least one install-
-98 ment payment plan for each policy which either gives the
99 insured the option to pay the anunal premium in a minimum

100 of six monthly installments or gives the insured the option
101 to pay the annual premium in four quarterly installments.
102 Effective sixty days after the inception of a medical mal-
-103 practice insurance contract no notice of intention to term-
-104 inate the contract, or if the contract is a renewal, no notice of
105 intention not to renew the contract shall be effective unless
106 the insurer at least ninety days prior to the effective date of
107 such cancellation or the end of the contract period, as the
108 case may be, mails or delivers to the insured at the address
109 shown on the policy such notice of cancellation or intention
110 not to renew except where the cancellation is for nonpayment
111 of premium, or where the insured has lost his license to prac-
-112 tice medicine, or if the insured is a hospital, no longer
113 possesses a valid operating certificate.
114 For the purposes of this section, a medical malpractice
115 insurance contract shall mean an insurance contract issued
116 by the association covering liability arising out of the prac-
-117 tice of medicine by a duly licensed physician or the operation
118 of a duly certified hospital with respect to the treatment of
119 patients, including all acts of its agents and employees. This
120 section shall not apply to a medical malpractice insurance
121 contract issued by a private insurer except for the provisions
122 of the immediately preceding paragraph relating to notice
123 requirements for cancellation and non-renewal of a medical
124 malpractice insurance contract.

1 Section 3. Said chapter 362 is hereby further amended by
2 striking out section 6, as most recently amended by chapter
3 333 of the acts of 1980, and inserting in place thereof the
4 following section:
5 Section 6A. As used in this section the following words
6 shall have the following meanings:

7 “Association” the joint underwriting association estab-
-8 lished pursuant to the provisions of this section.
9 “Commissioner”, the commissioner of insurance.

10 “Health care provider”, any doctor of medicine, osteo-
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11 pathy, optometry, dental science, podiatry, chiropractic, or
12 a registered nurse licensed under the provisions of chapter
13 one hundred and twelve of the General Laws, an intern, fel-
14 low, or medical officer registered under the provisions of
15 section nine of said chapter one hundred and twelve, or a
16 certified hospital, clinic, or nursing home, and its agents
17 and employees.
18 “Medical malpractice insurance”, insurance coverage
19 against the legal liability of the insured and against loss
20 damage, or expense incident to a claim arising out of the
21 death or injury of any person as the result of negligence or
22 malpractice in rendering professional service by any health
23 care provider.
24 “Net direct premiums: gross direct premiums written on
25 personal injury liability insurance written pursuant to the
26 provisions of chapters ninety and one hundred and seventy-
27 five of the General Laws including the liability component
28 of multiple paid package policies as computed by the com-
29 missioner less all permiums and dividends credited or re-
30 turned to policyholders or the unused or unabsorbed portions
31 of premium deposits.
32 A temporary, nonexclusive, joint underwriting association
33 is hereby established, consisting of all insurers authorized to
34 write and engaged in writing, within the commonwealth on
35 a direct basis, personal injury liability insurance pursuant
36 to the provisions of chapters ninety and one hundred and
37 seventy-five of the General Laws including insurers covering
38 such perils in multiple peril package policies. Every such
39 insurer shall be a member of the association and shall remain
40 a member as a condition of its authority to continue to trans-
it act such kind of insurance within the commonwealth. The
42 purpose of the association shall be to provide medical mal-
43 practice insurance on a self-supporting basis.
44 The association shall, pursuant to the provisions of this
45 section and the plan of operation with respect to medical
46 malpractice insurance, have the power on behalf of its mem-
47 bers to issue or to cause to be issued policies of insurance to
48 applicants, including incidental coverages and subject to
49 limits as specified in the plan of operation but not to exceed
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50 one million dollars for each claimant under one policy and
51 three million dollars for all claimants under one policy in
52 any one year, or ten million dollars for all claimants under
53 one policy in any one year, provided that the applicant is a
54 hospital; to underwrite such insurance and to adjust and pay
55 losses with respect thereto, or to appoint service companies
56 to perform these functions; to assume reinsurance from its
57 members, and to assign reinsurance. A
58 The commissioner shall, after consultation with the joint
59 underwriting association, representatives of the public, the
60 Massachusetts Medical Society, Massachusetts Hospital Asso-
-61 ciation and other affected individuals and organizations
62 promulgate a plan of operation consistent with the provisions
63 of this section, to become effective and operative no later
64 than July first, nineteen hundred and seventy-five. Said plan
65 of operation shall provide for economic, fair and nondiscrim-
-66 inatory administration and for the prompt and efficient pro-
-67 vision of medical malpractice insurance and shall contain
68 other provisions including, but not limited to preliminary
69 assessment of all members for initial expenses necessary to
70 commence operations, establishment of necessary facilities,
71 management of the association, assessment of members to
72 defray losses and expenses, commission arrangements, reason-
-73 able and objective underwriting standards, acceptance and
74 cession of reinsurance, appointment of servicing camel's and
75 procedures for determining amounts of insurance to be pro-
-76 vided by the association. Said plan shall also provide that any
77 profit achieved by the association shall be added to the re-
-78 serves of the association or returned to the policyholders as
79 a dividend. Amendments to the plan of operation may be
80 made by the directors of the association, subject to the ap-
-81 proval of the commissioner, or shall be made at the directior^
82 of the commissoner.

83 Any licensed physician or hospital upon proof that the
84 physician or hospital has made a reasonable effort to obtain
85 insurance and has been unable to obtain it shall be entitled
86 to apply to the association for such coverage. Such appli-
-87 cation may be made on behalf of an applicant by a broker or
88 agent authorized by the applicant. If the association determ-
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S 9 ines that the applicant meets the underwriting standards of
90 the association as prescribed in the plan of operation and
91 there is no unpaid, uncontested premium due from the appli-
92 cant for prior insurance as shown by the insured having
93 failed to make written objection to premium charges within
94 thirty days after billing, the association, upon receipt of the
95 premium, or such portion thereof as is prescribed in the plan
96 of operation, shall cause to be issued a policy of medical mal-
97 practice insurance for a term of one year. If at any time the
98 commissioner determines that medical malpractice insurance
99 is not adequately available to any provider of health care in

100 the commonwealth, other than a licensed physician or hos-
101 pital, he shall, after proper notice and hearing, promulgate
102 an order allowing the particular provider of health care to
103 be eligible for application to the association.
104 The rates, rating plans, rating rules, rating classifications,
105 territories and policy forms applicable to the insurance writ-
106 ten by the association and statistics relating thereto shall be
107 subject to section five A of this act. Within such time as the
108 commissioner shall direct, the association shall submit for
109 the approval of the commissioner, an initial filing in proper
110 form, of policy forms applicable to medical malpractice insur-
111 ance to be written by the association. In the event the com-
112 missioner disapproves such initial filing, the association shall
113 amend such filing, in whole or in part, in accordance with
114 the direction of the commissioner. If the commissioner is
115 unable to approve such filing or amend filing, within the
116 time specified, he shall promulgate the policy forms, and
117 rules to be used by the association in writing such insurance.
118 Any deficit sustained by the association in any one year
119 shall be recouped, pursuant to the plan of operation and the
120 rating plan then in effect by a rate increase applicable pro-
-121 spectively; provided, however, that in no event shall a deficit
122 incurred by the association be charged, directly or indirectly,
123 to any person other than the insured under a policy of medi-
-124 cal malpractice insurance and provided, further, that for
125 purposes of this sentence, when deficits sustained on account
126 of physician or hospital malpractice coverage are being re-
-127 couped, the term “policyholders” shall mean all those licensed
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128 physicians or hospitals insured under a policy of medical
129 malpractice insurance, whether obtained through the joint
130 underwriting association or not.
131 Effective after the initial year of operation rates, rating
132 plans and any provision for recoupment through policyholder
133 assessment or premium rate incerase, shall be based upon the
134 association’s loss and expense experience, and investment in-
135 come for unearned premium and loss reserves together with
136 such other information based upon such experience as the
137 commissioner may deem appropriate. The resultant premium
138 rates shall be on an actuarially sound basis and shall be cal-
139 culated to be self-supporting. In the event that sufficient
140 funds are not available for the sound financial operation of
141 the association, pending recoupment as provided herein-
142 before, all members shall, on a temporary basis contribute
143 to the financial requirements of the association in the man-
144 ner hereinafter provided. Any such contribution shall be
145 reimbursed to the members following recoupment as provided
146 in this section. The association shall offer policies on both a
147 claims made and occurrence basis so that applicants may
148 select either policy at their option; provided, however, that
149 the premium rate charges for both claims made and occur-
IdO rence policies shall be at rates established on an actuarially
151 sound basis and which are calculated to be self-supporting.

152 All insurers which are members of the association shall
153 participate in its writings, expenses, and losses in the pro-
154 portion that the net direct premiums of each such member,
155 excluding that portion of premiums attributable to the oper-
156 ation of the association written during the preceding calendar
157 year, bears to the aggregate net premiums written in the
158 commonwealth by all members of the association. Each in-
159 surer’s participation in the association shall be determined
160 annually on the basis of such net direct premiums written
161 during the preceding calendar year, as reported in the annual
162 statements and other reports filed by the insurer with the
163 commissioner. No member shall be obliged in any one year
164 to reimburse the association on account of its proportionate
165 share in the deficit from operations of the association in that
166 year in excess of one per cent of its surplus to policyholders
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167 and the aggregate amount not so reimbursed shall be re-
allocated among the remaining members in accordance with
the method of determining participation prescribed in this
section after excluding from the computation the total net
direct premiums of all members not sharing in such excess
deficit. In the event that the deficit from operations allocated
to all members of the association in any calendar year shall
exceed one per cent of their respective surplus to policy-
holders, the amount of such deficit shall be allocated to each
member in accordance with the method of determining par-
ticipation prescribed in this section.

168
169
170
171
172
173
174
175
176
177

The association shall be governed by a board of thirteen
directors, eight of whom shall be elected by cumulative
voting by the members of the association, whose votes in
such election shall be weighted in accordance with each
member’s net direct premiums written during the preceding
calendar year. Four directors shall be appointed by the com-
missioner as representatives of the medical profession and
one director shall be appointed by the commissioner as a
representative of insurance producers. The eight elected
directors serving on the first board shall be elected at a meet-
ing of the members or their authorized representatives, which
shall be held at a time and place designated by the commis-
sioner. The other five directors serving on the first board
shall be appointed on or before the date of such meeting.

178
179
180
181
182
183
184
185
186
187
188
189
190
191

Any applicant to the association, any person insured pur-
suant to this section, or their representatives, or any affected
insurer, may appeal for review to the commissioner within
thirty days after any ruling, action, or decision by or on
behalf of the association, with respect to those items the plan
of operation defines as appealable matters. On receipt of any
such appeal, the commissioner shall, after due hearing and
investigation, enter such finding or decision as he deems shall
best meet the purpose of this section.

192
193
194
195
198
197
198
199
200

Any person aggrieved by any such finding, order or decision
and any person aggrieved by any other rule or regulation
of the commissioner made pursuant to this section may,
within ten days of filing of any such finding, order, decision,
rule or regulation in the office of the commissioner, appeal

201
202
203
204
205
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206 therefrom to the superior court, for the county in which the
207 complainant resides. The court shall, after such notice to the
208 parties as it deems reasonable, hold a summary hearing on
209 such appeal and shall have jurisdiction to review all questions
210 of fact and law, and to affirm or reverse such finding in order
211 to make any appropriate judgment.
212 The association shall file in the office of the commissioner,
213 annually on or before the first day of March, a statement
214 which shall contain information with respect to its transac-
-215 tions, conditions, operations and affairs during the preceding
216 year. Such statement shall contain such matters and informa-
-217 tion as are prescribed and shall be in such form as is approved
218 by the commissioner. The commissioner may, at any time, re-
-219 quire the association to furnish additional information with
220 respect to its transactions, condition or any matter connected
221 therewith considered to be material and of assistance in evalu-
-222 ating the scope, operation and experience of the association.
223 The commissioner shall make an examination into the
224 affairs of the association at least annually. Such examination
225 shall be conducted and the report thereon filed in the manner
226 prescribed in section four of chapter one hundred and seventy-
-227 five of the General Laws.
228 There shall be no liability on the part of, and no cause of
229 action of any nature shall arise against the association, its
230 agents or employees, an insurer, any licensed agent or broker,
231 or the commissioner or his authorized representatives, for
232 any statement made in good faith by them in any reports or
233 communications concerning risks insured or to be insured
234 by the association, or any administrative hearing conducted
235 in connection therewith.

1 Section 4. Said chapter 362 is hereby amended by striking
2 out section 13, as most recently amended by chapter 515 of
3 the acts of 1979, and inserting in place thereof the following
4 section:
5 Section IS. Sections five A, six and tewlve of this act shall
6 take effect upon their passage, and all other sections of this
7 act shall take effect on January first, nineteen hundred and
8 seventy-six. Sections five A and six of this act shall cease
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9 to be operative on December thirty-first, nineteen hundred
and eighty-five.10

1 Section 5. All orders, rules and regulations adopted, and
any classification of risks and adequate, just, reasonable and
non-discriminatory charges on claims made under the pro-
visions of section five A of chapter one hundred and seventy-
five A of the General Laws in effect immediately prior to
the effective date of this act as they related to the joint
underwriting association, shall continue in force after said
effective date unless and until suspended, revised, rescinded,
cancelled, or revoked by the commissioner on insurance under
the provisions of section six of chapter three hundred and
sixty-two of the acts of nineteen hundred and seventy-five.

9

3
4
5

6
7
8
9

10
11
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