
[Similar Matter Filed During Past Session
See Senate No. 86 of 1983.]

By Mr. Brennan, apetition (accompaniedby bill, Senate, No. 85) of John A. Bren-
nan, Jr,, for legislation to create the Massachusetts small business equity corpora-
tion. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-four,

An Act creating the Massachusetts small business
EQUITY CORPORATION.

Be it enacted by the Senate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 Chapter 40J the following chapter:

4 Massachusetts Small Business Equity Corporation
5 Section 1. As used in this chapter the following words shall,
6 unless the context clearly requires otherwise, have the follow-
-7 ing meanings:
8 (1) “Associate of licensee” means:
9 (i) An officer, director, partner, manager, agent, or invest-

-10 ment adviser of such licensee, or any person regularly serv-
-11 ing such licensee in the capacity of attorney at law.
12 (ii) Any person owning or controlling, directly or indirect-
-13 ly, 10 or more percent of any class of stock of such corporate
14 licensee, or 10 or more percent of the partnership capital of
15 such unincorporated licensee.
16 (hi) Any officer, director, partner, manager, agent,
17 employer, or employee of any person described in Section
18 2(1)(i) and (ii).
19 (iv) Any person who, directly or indirectly, controls or is con-

-20 trolled by, or is under common control with, a licensee or any
21 person described in Section 2(1)(i) and (ii).
22 (v) Any close relative of any person described in Section
23 2(1)(i) and (ii).
24 (vi) Any small concern in which any person described in Sec-

No. 85SENATE

(ttommoniuealtlj of iHasHadjuaettH

3 Chapter 40K



SENATE - No. 85. [Jan.2

tion 2(l)(i) through (v) is an officer or director, or of which
any such person, or group of two or more such persons acting
in concert, owns or controls, directly or indirectly, a 10or more
percent equity interest, exclusive of any interest attributable
solely to ownership of equity interest in the licensee.

25
26
27
28
29

(vii) For the purposes of this definition, any person in any
of the relationships described in Section 2(l)(i) through (vi)
within [number of months] before or after the date of which
the licensee provided licensee’s assistance, shall be deemed
to have been in such relationship as of the date of the licensee’s
assistance.

30
31
32
33
34
35

(2) “Board” or “board of directors” means the governing
board of the corporation.

36
37

(3) “Candidate project” means a business idea to be
developed in the form of a feasibility study, for promotion by
a public or private body, there being a demonstrated need for
the business but for which there exists at the time no en-
trepreneurial group with the technical expertise and financial
capability which has committed to carry out the project.

38
39
40
41
42
43

(4) ‘ ‘Community Development Corporation (CDC) ’
’ means

a community-based nonprofit corporation organized under the
general laws of the state to carry out certain community ser-
vices, and funded as such by the Community Services Ad-
ministration or other federal agencies of the United States.

44
45
46
47
48

(5) “Control” means the possession, direct or indirect, of
the power to direct or cause the direction of the management
and policies of a licensee or a small concern whether through
the ownership of voting securities, by contract, or otherwise.

49
50
51
52

(6) ‘ ‘Corporation’ ’ means the corporation to be established
to carry out the provisions of this act.

53
54

(7) “Development company” means an enterprise incor-
porated under the laws of the state, formed for the purpose
of furthering the economic development of its community and
environs, and withauthority to promote and assist the growth
and development of small business concerns in the areas
covered by their operations. Such corporation may be organiz-
ed either as a profit or nonprofit enterprise:

55
56
57
58
59
60
61

(i) A state development company is a corporation organiz-
ed under a legislative act to operate on a statewide basis,
which corporation is authorized by applicable federal regula-

62
63
64
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lions to receive Section 501 loans from the Small Business
Administration.

65
66

(ii) A local development company is a corporation
chartered under applicable state law to operate in a specified
area within the state, which corporation is authorized by ap-
plicable federal regulations to receive Section 502 loans from
the Small Business Administration.

67
68
69
70
71

(8) “Disadvantaged concern” means a small concern own-
ed by a person or persons whose participation in the free enter-
prise system is hampered because of social or economic
disadvantages.

72
73
74
75

(9) “Distressed area” means any subarea of a political sub-
division, which has been traditionally recognized by custom
or by previous governmental designation to be a subarea, and
which possesses all of the following characteristics:

76
77
78
79

(i) A per capita income which is 80 percent or less of the
median income of the political subdivision in which it is
located.

80
81
82

(ii) An unemployment rate which is greater than 6 percent,
and which is 3 percent higher than the average unemployment
rate of the political subdivision taken as a whole.

83
84
85
86 (hi) A percentage of individuals and families in poverty that

is 10 percent or more of the entire subarea, all of which
characteristics must be certified to by the political subdivi-
sion in which the subarea is located.

87

88
89
90 (10) “Feasibility studies” mean studies which are directly

and immediately relevant to the potential creation or expan-
sion of one or several small business concerns. Such studies
would include preliminary engineering and architectural
plans, location studies, marketing studies, organizational
plans, studies of the demand and supply of labor, water and
sewerage, soil surveys and foundationstudies, studies of com-
petition, distribution, transportation, loan packaging, finan-
cial forecasts, taxes, fiscal and other incentives, and other
related studies of the business environment, all of which
studies are directed toward the practical and real establish-
ment of one or several small business concerns.

91

92
93
94
95
96
97
98
99

100
101
102 (11) “Federal leverage” means financialassistance provid-

ed to a qualified small business financing company by the
Small Business Administration or by any other federal agen-

103

104
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cy, such as through the purchase or guaranty of debt in-
struments, or through the purchase ofpreferred securities, or
through the grant or loan of funds.

105
106
107

(12) “Leverage” means federal leverage, private leverage,
public leverage, and state leverage.

108
109

(13) “Long-term loans” mean loans for a term of not less
than five years nor more than 30 years, as provided for in ac-
cordance with the provisions of this act.

110
11l
112

(14) “Matching private capital” means that portion of the
private capital of a state licensee used to match state leverage
in a proportion never less than one-fourth of cumulative total
of state leverage funds.

113
114
115
116

(15) “Minority Enterprise Small Business Investment Col-
oration (MESBIC)” means a corporation, organized under the
general laws of the state, to provide capital to minority small
businesses and licensed according to applicable federal laws
and regulations.

117
118
119
120
121

(16) “New product or service” means any product, device,
technique, process, or service, which is or may be exploitable
commercially, the production or provision of which does not
exist in the state; such term shall not refer to pure research
but shall be construed to apply to such products, devices,
techniques, processes, or services, which have advanced
beyond the theoretical stage and are readily capable of being,
or have been, reduced to practice.

122
123
124
125
126
127
128
129

(17) “Person” means a natural person or a legal entity130
(18) “Private capital” means the combined paid-in capital

andpaid-in surplus or partnership capital of a qualified small
business financing company, whetherderived from a private
or a public source, but exclusive of federal or state leverage,
which capital is either cash and property actually received in
exchange for shares of stock or partnership shares issued by
the company, or cash and property contributed to the company
withoutobligation therefor, or cash and property for which the
licensee is indebted on a long-term, subordinated basis.

131
132
133
134
135
136
137
138
139

(19) “Private leverage” means private financial assistance
over and above that required, under the provisions of this act,
to be matched with state leverage, and which is provided to
a qualified small business financing company.

140
141
142
143

(20) “Public leverage” means public financial assistance144
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over and above that which may be required, under the provi-
sions of this act, to be matched with state leverage and which
is provided to a qualified small business financing company.

145
146
147

(21) “Qualified financial institution” means any banking
corporation or institution, insurance company, trust fund, or
related corporation or other institution or persons engaged
primarily in lending or investing funds, which corporation or
institution has been selected by the corporation as an institu-
tion to which funds or guaranties are provided for the purpose
of inducing said institutions or entity to provide such finan-
cial assistance as is foreseen under this act to qualified small
business financing companies in amounts at least equal to the
total of such funds or guaranties so provided.

148
149
150
151
152
153
154
155
156
157

(22) “Qualified small business financing company” means
either a corporation, or a limited partnership organized pur-
suant to federal regulations, and in conformity with the pro-
visions of this act, to which a federal license or a state charter,
or authorization has been granted to operate as a SBIC,
MESBIC, CDC, or development company.

158
159
160
161
162
163

(23) “SBA” means the Small Business Administration.164
165 (24) “Section 501 loan” means a loan authorized under Sec-

tion 501 of the Small Business Investment Act of 1958, as
amended.

166
167
168 (25) “Section 502 loan” means a loan authorized under Sec-

tion 502 of the Small Business Investment Act of 1958, as
amended.

169
170
171 (26) “SIC Codes” mean the industrial classification system

provided in the latest issue of the Standard Industrial
Classification Manual, prepared by the Office ofManagement
and Budget, and available from the U.S. Government Print-
ing Office.

172
173
174
175
176 (27) “Small Business concern” means a small business as

defined by SBA, which for purposes of size eligibility or other
factors meets the applicable criteria.

177
178
179 (28) “Small business growth concern” means a small

business concern which contributes most directly to greater
employment, productivity, innovation and the production of
wealth in the state.

180
181
182
183 (29) “Small Business Investment Corporation (SBIC)”

means a corporation, organized under the general laws of the184
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It

state, to provide capital to small businesses and licensed ac-
cording to applicable federal laws and regulations.

185
186

(30) “State leverage” means financial assistance provided
to a state licensee, either directly or in cooperation with
qualified financial institutions, either through the purchase of
guarantee of debentures or other debt instruments, or through
the grant or loan of funds, or through the purchase of nonvoting
equity securities.

187
188
189
190
191
192

(31) “State licensee” means a qualified small business
financing company to which a state license has been granted
under the provisions of this act.

193
194
195
196 Section 2. (a) There is hereby created a body politic and

corporate, to be known as the Small Business Equity Corpora-
tion or SBEC. SBEC is hereby constituted a public authority
and the exercise by SBEC of the power conferred by this act
shall be deemed to be performance of an essential public
function.

197
198
199
200
201
202 (b) The corporation shall be governed and its corporate

powers exercised by a board of directors, which shall consist
of nine directors, all of whom shall be appointed by the gover-
nor from among persons who are not officers or employees
of the state and who have a demonstrated competence in finan-
cial affairs. Each member so appointed shall serve for a term
of four years except that in making the initial appointments
the governor shall stagger appointments. Any person ap-
pointed to fill a vacancy in the office of a membershall be ap-
pointed in the same manner as and shall serve for only the
unexpired term of such member. Any member shall be eligi-
ble for reappointment. Any member may be removed from
his appointment for cause by the governor. Each member
before entering upon his or her duties shall take and subscribe
an oath to perform the duties of office faithfully, impartially,
and justly to the best of his ability. The governor shall from
time to time designate a member of the board as its chairman.

203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219 (c) Five members of the board shall constitute a quorum

and the affirmative vote of five members shall be necessary
for any action to be taken by the board. The members of the
board shall serve without compensation, but each member
shall be entitled to reimbursement for his actual and necessary
expenses incurred in the performance of official duties.

220
221
222
223
224
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(d) The board shall hire an executive directorand establish
his salary. The executive director shall be the chief ad-
ministrative and operational officer of the corporation and
shall direct and supervise its administrative affairs and
general management. The executive directormay, subject to
the general supervision of the board, employ other employees,
consultants, agents, including counsel and advisors, and shall
attend meetings of the board.

225
226
227
228
229
230
231
232
233 (e) The director shall annually elect one of their members

as vice chairman and designate a secretary and a treasurer
who need not be members of the board. The secretary shall
keep a record of the proceedings of the corporation and shall
be the custodian ofall books, documents, and papers filed with
the corporation, the minute books of the corporation and its
official seal. The secretary shall cause copies to be made of
all minutes and other records and documents of the corpora-
tion and shall certify that such copies are true copies, and all
persons dealing with the corporation may rely upon such
certification.

234
235
236
237
238
239
240
241
242
243

(f) All officers and employees ofSBEC having access to its
cash or negotiable securities shall give bond to SBEC, at its
expense in such amount and with such surety as the board may
prescribe. The persons required to give bond may be includ-
ed in one or more blanket or scheduled bonds.

244
245
246
247
248

(g) Board members and officers who are not regular, com-
pensated employees of the SBEC shallnot be liable to the state,
to the SBEC, or to any other person as a result of their ac-
tivities, whether ministerial or discretionary, as such board
members or officers except for willful dishonesty or intentional
violations of law. The board of the SBEC may purchase liabili-
ty insurance for board members, officers, and employees and
may indemnify said persons against claims of others.

249
250
251
252
253
254
255
256
257 (h) The corporation may be dissolved by act of the

legislature on condition that the corporation has no debts or
obligations outstanding or that provision has been made for
the payment or retirement of such debts or obligations. Upon
any such dissolutionof the corporation, all property, funds and
assets thereof shall be vested in the state.

258
259
260
261
262
263 Section 3. (a) The purpose of the corporation shall be to

stimulate the flow of private equity and venture capital and264
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long-term loans for the sound financing of the development,
expansion, and retention of small businesses in the state and
to encourage the development of new products and services
by small businesses within the state through the infusion of
financial aid for invention and innovation.

265
266
267
268
269

(b) The SBEC as a public corporation and governmental in-
strumentality exercising public powers of the state, is hereby
granted and shall have and may exercise all powers necessary
or appropriate to carry outand effectuate the purposes of this
act, including the following powers, in addition to others herein
granted:

270
271
272
273
274
275

(1) To make, amend, and repeal bylaws, rules and regula-
tions for the management of its affairs.

276
277

(2) To adopt an official seal and to alter the same at
pleasure.

278
279

(3) To sue and be sued, in its own name.280
(4) To make contracts and execute all instruments

necessary or convenient for the exercise of its power and
functions.

281
282
283

(5) To acquire, own, hold, and dispose ofpersonal property
of any nature, or any interest therein.

284
285

(6) To enter into agreements or other transactions withany
federal, state, or local governmental agency and with private
sector organizations.

286
287
288

(7) To invest any funds held in reserves, or any funds not
required for immediate disbursement, in the manner prescrib-
ed in this act.

289
290
291

(8) To borrow money and give guarantees, provided that the
indebtedness and other obligations of SBEC shall be payable
solely out of its own resources; provided, moreover that the
corporation shall have no power at any time to pledge the full
faith and credit or taxing power of the state or any of its
political subdivisions, nor shall any of its obligations be deem-
ed to be obligations of the state or any of its political
subdivisions.

292
293
294
295
296
297
298
299

(9) To appoint officers, employees, consultants, agents, and
advisors and prescribe their duties and fix compensation
within the limits provided by law.

300
301
302

(10) To appear in its own behalf before boards, commis-
sions, departments or other agencies of local, state, or federal

303
304
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government305
(11) To procure insurance against any losses in connection

with its property in such amounts, and from such insurers, as
may be necessary or desirable.

306
307
308

(12) To accept ahy and all donations, grants, bequests, and
devises, conditional or otherwise, of money, property, service,
or other things of value which may be received from the United
States or any agency thereof, any governmental agency, or
any institution, person, firm, or corporation, public or private,
to be held, used, or applied for any or all of the purposes
specified in this act, in accordance with the terms and condi-
tions ofany such grant. Receipt of each such donationor grant
shall be detailed in the annual report of the corporation. Such
report shall include the identity of the donor or lender, the
nature of the transaction, and any conditions attaching thereto.

309
310
311
312
313
314
315
316
317
318
319

(13) To exercise all of any part or combination of powers
herein granted and to do and perform all acts and things
necessary or convenient to carry out the general powers ex-
pressly granted by this act.

320
321
322
323

Section 4. In addition to the general powers specified above,
the corporation is also hereby empowered:

324
325
326 (1) To make, renew, participate in, or guarantee loans,

either directly or in cooperation with qualified financial institu-
tions, repayable in a term not less than five nor more than 30
years, to any state licensee, which loans or guarantees shall
be so subordinated to those of other providers of long-term
leverage funds as to count as equity or paid-in capital for pur-
poses of obtaining such additional leverage.

327
328
329
330
331
332
333 (2) To induce qualified financial institutions to invest in the

nonvoting equity securities of state licensees, provided,
however that the corporation may negotiate terms with said
licensees, in certain cases of default or non-compliance, under
which such nonvoting securities may gain the right of vote.

334
335
336
337
338 (3) To make, participate in, or guarantee loans, either

directly or in cooperation with banks or other lending agen-
cies through agreements to participate on an immediate or
deferred basis, to offset the costs of feasibility studies to small
business growth concerns or others qualifying for such finan-
cial assistance under the act, with emphasis on new product
and service development or to appropriate public or private

339
340
341
342
343
344
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bodies desirous ofpreparing and promoting candidate projects
of interest to the economic development of the state or any sub-
division or region thereof.

345
346
347

(4) To provide financial and other assistance to state
licenses and to small business concerns in general, in fur-
therance of the purposes of this act, as may be permitted by
law.

348
349
350
351

(5) To encourage other assistance to state licensees and to
small business concerns in general as may be provided by
other institutions.

352
353
354

(6) To solicit and assist in the preparation of business plans,
feasibility studies, and proposals of new or established small
technologically oriented businesses suitable for support by the
corporation.

356
357
358
359

(7) To make and enforce such rules and regulations as re-
quired by law, or as the corporation may deem necessary to
carry out the authority vested in it.

360
361
362

(8) To cause qualified financial institutions and state
licensees to maintain adequate records and to inspect such
records.

363
364
365

(9) To exercise all or any part or combination of powers
herein granted and to do and perform all acts and things
necessary or convenient to carry out the specific powers ex-
pressly granted by this act.

366
367
368
369

(10) To make low-interest loans to small businesses as defin-
ed by rules adopted pursuant to the federal “Small Business
Act," 72 Stat. 384 (1972) 15 U.S.C.A. 632 as amended, which
are engaged in the export of goods produced in Massachusetts.

370
371
372
373

Section 5. The effectuation of the authorized purposes of the
corporation shall and will be in all respects for the benefit of
the people of the state, for the alleviation of their economic
and social distress, and for the improvement of their welfare;

and since the corporation will, as a government instrumen-
tality of the state, be performing essential governmental func-
tions in effectuating suchpurposes, the funds, bonds, or other
evidences of indebtedness issued by the corporation, their
transfer and the income therefrom, including any profits made
on the sale thereof, shall at all times be free from taxation
within the state.

374
375
376
977611

378
379
380
381
382
383
384

Section 6. No member of the corporation or officer or385
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employee thereof or an associate or close relative of any of
the above shall, either directly or indirectly, be a party to or
be in any manner interested in any loan, participation, con-
tract, or agreement with the corporation for any matter,
cause, or thing whatsoever. If any loan, participation,
guarantee, contract, or agreement shall be made in violation
of the provisions of this section, the same shall be null and void
and no action shall be maintained thereon against the
corporation.

386
387
388
389
390
391
392
393
394

Section 7. The corporation shall annually submit a complete
and detailed report of its activities within thirty daysafter the
end of the fiscal year to the governor and to the legislature.

395
396
397

Section 8. (a) The state auditor and his legally authorized
representatives are hereby authorized and empowered from
time to time to examine the accounts, books, and records of
the corporation, including its receipts, disbursements, con-
tracts, sinking funds, investments, and any other matters
relating thereto and to its financial standing.

398
399
400
401
402
403
404 (b) The books and records of the corporation shall be sub-

ject to annual audit by an independent auditor.405
Section 9. The state does hereby pledge to and agree with

whom the corporation may enter into contracts under the pro-
visions of this act, that the state will not limit or alter the rights
hereby vested in the corporation until such contracts and the
obligations thereunder are fully met and performed on the part
of the corporation, provided nothing herein contained shall
preclude such limitation or alteration if adequate provision
shall be made by law for the protection of such persons enter-
ing into contracts with the corporation.

406
407
408
409
410
411
412
413
414

Section 10. The corporation shall take such steps as may be
necessary and appropriate, in coordination and cooperation
with the heads of federal agencies and departments, state
agencies and departments, local governmental agencies and
departments, private sector, organizations and small
businesses so that actions taken by the corporation are per-
formed in such a way as to further the provisions of this act.
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417
418
419
420
421




