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SENATE COMMITTEE ON POST AUDIT AND OVERSIGHT

Room 312, Stale House Boston, MA 02133

Telephone 722-1432

Sen. Richard A.Kraus
Chairman Stephen A. Kleii

December 27, 1989

Edward B. O'Neill
Clerk of the Senate
State House, Room 208
Boston, MA 02133

Dear Mr. O'Neill:

Pursuant to a resolution urging an investigation relative to
the Commonwealth deferred compensation savings plan, filed on June
14, 1989 by Senator Carol Amick, the Senate Committee on Post Audit
and Oversight hereby reports to you its findings. The report,
"Findings Relative to the Commonwealth's Deferred Compensation
Plan," and the resolution are attached.

Respectfully filed by the Senate Committee on Post Audit and
Oversight:

Senator Richard A. Kraus
Chairman

Senator In.nda J. Melconian

Senator Thomas C. Norton
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W. Paul W

Linda J. Meli

I'ice-Chai
Members

Sen. Paul J.Siiei
Sen. Thomas C. N<

Sen. Mary L. Pai

Senator W. Paul White
Vice-Chairman
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[Senate, June 14, 1989 Offered by Senator Carol C. Amick.]

QTfje Commontoealtt) of iflajtfatljuaetW

In the Year One Thousand Nine Hundred and Eighty-Nine.

Resolutions urging an investigation relative to the common-
wealth DEFERRED COMPENSATION SAVINGS PLAN.

1 Whereas, THE BOSTON GLOBE reported on June eighth,
2 nineteen hundred and eighty-nine that the state sanctioned
3 deferred compensation savings plan for public employees has been
4 administered by PEBSCO who has been awarded a contract in
5 nineteen hundred and eighty-two and again in nineteen hundred
6 and eighty-six by the treasurer of the commonwealth without any
7 competitive bid; and
8 Whereas, Participants in said deferred compensation plan are
9 charged greater annual fees than any similar plan in New England

10 while earning only 5.2 percent on their investment into the plan
11 at the same time rates offered by banks of the commonwealth for
12 certificates of deposit range between nine and ten percent; and
13 Whereas, A portion of said deferred compensation funds have
14 been passed through to a company known as “Deferred
15 Compensation Inc.” without any visible benefit to any public
16 employee enrolled in the state sanctioned deferred compensation
17 savings plan; and
18 Whereas, It appears that private agreements have superceded
19 the interests of public employees who have enrolled with full
20 confidence and trust in the state sanctioned deferred retirement
21 savings plan; now therefore be it
22 Resolved, That the Massachusetts Senate urges the attorney
23 general, the inspector general, the auditor and the post audit
24 committee to make an investigation relative to all aspects of the
25 selection process for an administrator of a state sanctioned
26 retirement or annuity plan and into the operation and
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27 management of all such plans including the deferred compensa-
-28 tion savings plan; and be it further
29 Resolved, That the attorney general, the inspector general, the
30 auditor and the post audit committee shall report their findings
31 to the Massachusetts General Court on or before December thirty-
-32 first, nineteen hundred and eighty-nine.
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Submitted by: Senator Richard A. Kraus, Chairman
Senate Committee on Post Audit and Oversight

December 20, 1989
Pursuant to a resolution adopted by the Massachusetts Senate on

June 14, 1989, the Senate Committee on Post Audit and Oversight
is submitting the following report on findings relative to the Common-
wealth’s deferred compensation plan.

This report focuses on the current administration of the Common-
wealth’s deferred compensation plan and presents recommendations
for statutory and administrative improvements.

A review of the statute authorizing the deferred compensation
program and the activities of the State Treasurer’s Office in
administering the program provides no evidence that there was any
unlawful activity in the implementation of the program.

Nevertheless, review of the operations of the program suggest that
the Legislature should consider amending the program’s statute to:

• ensure that the Treasurer re-bid the contract for administering
the program at least every five years
• prohibit “vesting” provisions in the contracts

expand the membership and authority of the Deferred
Compensation Committee providing oversight to the program

carry out a study to determine whether responsibility for
administering the program should move from the Treasurer’s Office
to either the Group Insurance Commission or a separate office.
The Legislature should pass a bill that embodies the above

recommendations as soon as possible. Senate 1976 and House 6323
both address these concerns, but in different ways. Legislative action

tKlje Commontoealtf) of 4lta*«ari)Uoett*

REPORT TO THE MASSACHUSETTS GENERAL COURT
FINDINGS RELATIVE TO THE

COMMONWEALTH’S DEFERRED COMPENSATION PLAN

SUMMARY
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to improve the operations of the program will bolster confidence in
a program that is basically sound, well administered, and a valuable
asset to public employees.

All state employees and many local public employees have the
opportunity to participate in the state’s deferred compensation plan.
Chapter 807 of the Acts of 1972, which created M.G.L. Chapter 29,
§ 64, gave authority to the State Treasurer to contract with public
employees and to solicit bids and contract for an administrator for
the plan. There is minimal statutory guidance on the selection of a
program administrator, and there are no standards or requirements
for re-bidding the contract once it is awarded.

Oversight of the plan is provided by State Treasurer and a “Deferred
Compensation Committee” established under M.G.L. Chapter 29,
§ 38A. This Committee consists of three members: one appointed by
the Governor, one appointed by the Commissioner of Insurance, and
one by the Treasurer.

According to the statute, the Committee is required to meet “from
time to time .

. . and oversee the operation of the day to day operation
of the deferred compensation program” (M.G.L. Chapter 29, § 38A).
Paul Shanley, Assistant Treasurer and Counsel to the Treasurer, has
indicated that the Committee meets regularly, and actively provides
program oversight. Because the Deferred Compensation Committee
has only three members, there has been some concern that it has only
a limited ability to provide thorough oversight.

Furthermore, the state’s deferred compensation plan, the state
pension system, and an individual retirement program authorized in
1982 are the only employee benefit programs administered by the
State Treasurer’s Office. All other employee benefits are administered
through the Group Insurance Commission (GIC) of the Executive
Office of Administration and Finance (A&F).

Because the deferred compensation program is administered
through the Treasurer’s Office under special statutory authority, its
contracts do not fall under the same oversight provisions as other state
employee benefit contracts. For example, the employee health plan,

ADMINISTRATION OF THE COMMONWEALTH S
DEFERRED COMPENSATION PROGRAM

PROGRAM OVERSIGHT
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which is administered by the Group Insurance Commission under
chapter 32A, has a five year maximum contract after which rebidding
is necessary. Other state contracts also have rebid requirements, often
more frequently than once every five years.

The state’s contracts for services are administered under A&F,
which publishes regulations controlling the contracting process. The
State Inspector General and Representative Kevin P. Blanchette have
been pushing for more stringent laws regulating service contracts with
their co-sponsorship of House 4424, This bill would extend to service
contracts many of the safeguards included in the Chapter 579 process
for public construction contracts. It is targeted primarily at contracted
employees, also known as “03’s.” If this bill passes, however, it would
not affect the deferred compensation contract because that contract
was made under separate statutory authority.

Representative Blanchette has also proposed legislation House
6323 that would affect contracting for the deferred compensation
program as well as the contracting procedures of all of the state’s
constitutional officers.

In the recent bidding process for the contract to administer the
program, the Treasurer’s Office received six bids by the closing date
of May 22, 1989. Peat Marwick Main and Co. the program’s auditing
firm, determined that four of the bids were qualified for the contract.
The Deferred Compensation Committee and the Treasurer’s
Investment Advisory Committee reviewed and interviewed the four
finalists.

The Treasurer then decided to rebid the contract based on a new
Request for Proposals developed with assistance from the Inspector
General. In this new bidding cycle, the Treasurer made a decision to
award the contract once again to PEBSCO, the company that
currently holds the contract.

The Spotlight Team of the Boston Globe in the spring of 1989
pointed out that the then current contract with PEBSCO ior plan
coordination included a “vesting” provision. I his provision ensured
that if the state were to hire another program administrator, PEBSCO
would continue to have a claim on commissions generated from old

CURRENT PROGRAM CONTRACT STATUS

THE “VESTING’ISSUE
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accounts. Vesting therefore reduces the income a new plan
coordinator receives, and preserves income for the old coordinator
although its contract is terminated. This provision creates a bias
toward rehiring the vested administrator in this case, PEBSCO.

The June 15, 1989, Spotlight Team report quoted one industry
analyst as stating, “vesting is a dying animal. In most places it is
already dead . . . it’s a hindrance to hiring a new administrator”
(p. 28). The report also stated that a consultant hired to review the
plan six years ago recommended dropping the vesting provision.

The Treasurer’s Office removed vesting in the current contract
however prior year’s vested rights continue. This prior year’s vested
rights should also be terminated by agreement. The Treasurer may
buy PEBSCO out of its current vesting rights prior to the end of the
contract.

The Senate Committee on Post Audit and Oversight recommends
several changes to the state’s deferred compensation program that
would improve the efficiency of the program and that would provide
administrative safeguards.

Specific recommendations are;

1. REQUIRE CONTRACT RE-BIDDING AT LEAST EVERY
FIVE YEARS. The Legislature should amend Chapter 29, § 64 to
require that the programs contracts be rebid at least every five years.
Rebidding should apply to plan administration and to the contracts
for the investment vehicles. The Inspector General should continue
to oversee the development of Requests for Proposals for these
contracts.

2. PROHIBIT “VESTING” PROVISIONS IN CONTRACTS.
The Legislature should amend Chapter 29, § 64 to prohibit “vesting”
provisions in contracts for plan administration or investment vehicle
contractors.

3. EXPAND THE MEMBERSHIP AND OVERSIGHT ROLE
OF THE DEFERRED COMPENSATION COMMITTEE. The
Legislature should expand the capacity of the Deferred Compensation
Committee by adding individuals with expertise in investments to the
membership.

RECOMMENDATIONS
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4. COMMISSION A STUDY OF THE IMPACT OF
TRANSFERRING ADMINISTRATION OF THE PROGRAM
TO THE GROUP INSURANCE COMMISSION. The Legislature
should commission a study to explore the appropriateness of shifting
responsibility for administering the state’s deferred compensation
program to the Group Insurance Commission of the Executive Office
of Administration and Finance or other appropriate agency.

An additional recommendation which could be considered is:
5. DEVELOP SPECIFIC STATUTORY CRITERIA FOR BID

EVALUATION. Chapter 29, § 64 does not include specific procedures
for soliciting bids or criteria for evaluating bids entered for the
deferred compensation program. However, as the Treasurer now has
in place an acceptable procedure for bid evaluation, such an
amendment may not be necessary. The Treasurer currently consults
with accountants outside the Treasury and considers reviews by the
Deferred Compensation Committee and the Investment Advisory
Committee before making a bid selection.

Legislation implementing recommendations numbers 1, 2 and 4
above has been filed by Senator Richard A. Kraus for this session
and for the 1990 legislative year. Representative Blanchette’s bill.
House 6323, includes sections addressing other recommendations
indicated above.

The Senate Committee on Post Audit and Oversight believes that
the Legislature should pass legislation embodying these recommen-
dations quickly to ensure that safeguards are in place before the new
State Treasurer takes office in 1991.
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