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By Mr. Flood of Canton, petition of John H. Flood relative to
capital punishment. Criminal Justice.

In the Year One Thousand Nine Hundred and Ninety

An Act relative tocapital punishment.

Be it enacted by the Senate and House of Representatives in General
Court assembled , and by the authority of the same, asfollows:

1 SECTION 1. Section 68 of Chapter 279 of the General Laws
2 as appearing in the 1988 Official Edition is hereby amended by
3 striking out the first sentence and inserting in place thereof the
4 following; -

5 At the trial of all cases in which a sentence of death may be
6 imposed, the court shall submit to the jury special questions
7 concerning the issue of murder in the first degree.

1 SECTION 2. Said Chapter 279 is hereby further amended in
2 section 69 by adding at the end of paragraph (a) the following;
3 (11) the murder was committed on a victim who was under
4 twelve years of age at the time of the murder;
5 (12) the murder was committed by means of an assault weapon.
6 (1) “Assault weapon” shall mean:
7 (b) all rifles and shotguns designated as assault weapons in this
8 paragraph and all other semiautomatic rifles and shotguns which
9 are determined by the Assault Weapon Roster Board, as

10 established by this Act, to be assault weapons. Such term shall
11 include, in addition to any other rifles and shotguns identified by
12 the Board, all versions of the following, including rifles and
13 shotguns sold under the designation provided in this subsection
14 and rifles and shotguns which are substantially identical thereto
15 sold under any designation;
16 (a) Avtomat Kalishnikov, also known as AK-47 semi-
-17 automatic rifles;
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18 (b) Uzi semi-automatic rifles;
19 (c) AR-15 semi-automatic rifles;

20 (d) FN-FAL and FN-FNC semi-automatic rifles;
21 (e) Steyr Aug semi-automatic rifles;
22 (0 SKS semi-automatic rifles;
23 (g) shotguns with revolving cylinders known as the Street
24 Sweeper and the Striker 12;
25 (h) any other semi-automatic rifle with a fixed magazine
26 capacity exceeding ten rounds;
27 (i) any other shotgun with a fixed magazine, cylinder, drum or
28 tube capacity exceeding six rounds; and
29 (j) any semi-automatic firearm which is a modification of a rifle
30 or shotgun described in this subsection; that is, having the same
31 make, caliber, and action design but a shorter barrel or not rear
32 stock.

1 SECTION 3. Said chapter 279 is hereby further amended by
2 striking out section 70 and inserting in place thereof the
3 following:
4 Section 70. Where, upon a trial by jury, a person is convicted
5 of a crime which is punishable by death, a sentence of death shall
6 not be imposed unless findings in accordance with section sixty-
-7 eight are made. Where such findings are made and the jury finds
8 that the death penalty shall be imposed, the court shall sentence
9 the defendant to death. Where, after said trial, such findings are

10 not made or not unanimously made or where a sentence of death
1 1 is not a unanimous finding by the jury, the court shall sentence
12 the defendant to life imprisonment as provided in section two of
13 Chapter two hundred and sixty-five.

1 SECTION 4. Said chapter 279 is hereby further amended by
2 inserting after section 70 the following new section;
3 PRE-SENTENCE HEARINGS FOR DETERMINATION
4 OF PUNISHMENT
5 Section 70A. A) Any person who has been indicted for an
6 offense punishable by death may enter a plea of guilty at any time
7 after his indictment, and the judge of the Superior Court having
8 jurisdiction may, in his discretion, sentence the person to life
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9 imprisonment or to any other punishment authorized by law for
10 the offense named in the indictment provided that before imposing
11 the death penalty he must find that one of the aggravating
12 circumstances required by M.G.L. Ch. 277, subsection 69 exists
13 and conduct a presentence hearing as required in paragraph 3 of
14 this section.
15 B) Upon a defendant’s plea of guilt to an offense punishable
16 by death and a judge’s finding that one of the aggravating
17 circumstances outlined in Ch. 277, subsection 69 existed, a judge
18 shall conduct a presentence hearing. During the presentence
19 hearing the only issue shall be the determination of the
20 punishment to be imposed.
21 The judge shall hear all additional relevant evidence presented
22 by either the Commonwealth or defendant in mitigation of
23 punishment regardless of its admissibility under the rules
24 governing the admission of evidence at criminal trials. During the
25 hearing, the judge shall also hear such evidence in aggravation
26 of punishment as is relevant to the statutory aggravating
27 circumstance or statutory aggravating circumstances as defined
28 in paragraph (a) of Ch. 277, subsection 69; provided, however,
29 that only such evidence in aggravation of punishment as the
30 Commonwealth has made known to the defendant prior to the
31 commencement of the hearing shall be admissible, and provided
32 further, that said evidence is admissible according to the rules
33 governing the admission of evidence at criminal trials. The judge
34 shall also hear arguments by the defendant or his counsel or both
35 and by the Commonwealth regarding the punishment to be
36 imposed.
37 The judge shall consider all statutory aggravating and
38 mitigating circumstances and all other relevant mitigating
39 circumstances. The judge shall make written findings of whether
40 or not the statutory aggravating circumstance or statutory
41 aggravating circumstances outweigh the statutory or other
42 mitigating circumstance or statutory or other mitigating
43 circumstances. If the judge finds that the statutory aggravating
44 circumstance or circumstances outweigh the statutory or other
45 mitigating circumstance or circumstances he she I) may choose
46 to impose the penalty of death upon the defendant or 2) choose
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47 to find that the penalty of death shall be imposed upon the
48 defendant. The judge if he/she chooses to impose the death
49 penalty shall designate in writing, the statutory aggravating
50 circumstance or circumstances which he/she found existed and
51 that the statutory aggravating circumstance or circumstances
52 outweighs any statutory mitigating or other mitigating
53 circumstance or circumstances.
54 The process of weighing the statutory aggravating circumstance
55 or circumstances and statutory mitigating or other mitigating
56 circumstance or circumstances to determine the sentence shall not
57 be a mere tallying of statutory aggravating circumstance or
58 circumstances and statutory or other mitigating circumstance or
59 circumstances for the purpose of numerical comparison. Instead,
60 it shall be a process by which the statutory aggravating
61 circumstance or circumstance or other mitigating circumstance or
62 statutory mitigating circumstances or other mitigating circum-
-63 stances relevant to sentence are considered for the purpose of
64 determining whether the sentence, in view of all the relevant
65 circumstances in an individual case, shall be life imprisonment
66 without parole, or death.
67 The declaration of a mistrial during the course of the
68 presentence hearing or any error in the presentence hearing
69 determined on final appeal or otherwise shall not effect the validity
70 of the plea of guilty by the defendant.
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