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In the Year One Thousand Nine Hundred and Ninety

An Act relative to the appointment of guardians for certain
PERSONS WHO ARE UNABLE TO COMMUNICATE ORALLY.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 201 of the General Laws, as appearing
2 in the 1986 Official Edition, is hereby amended by striking out
3 section 6 and inserting in place thereof the following section:
4 Section 6. (a) A parent of a mentally ill person or a person who
5 is physically unable to communicate orally due to voice box
6 paralysis or from the use of life support equipment, two or more
7 friends of a mentally ill person or a person who is physically unable
8 to communicate orally due to voice box speech paralysis or the
9 use of life support equipment, a nonprofit corporation organized

10 under the laws of the commonwealth whose corporate charter
11 authorizes the corporation to act as a guardian of a mentally ill
12 person or a person who is physically unable to communicate orally
13 due to voice box speech paralysis or the use of life support
14 equipment or any agency within the executive office of human
15 services or educational affairs may file a petition in the probate
16 court asking to have a guardian appointed for such mentally ill
17 person or person who is physically unable to communicate orally
18 due to voice box paralysis or from the use of life support
19 equipment and if, after notice as provided in section seven and
20 a hearing, the court finds that he is incapable of taking care of
21 himself by reason of mental illness or due to the fact he is
22 physically unable to communicate orally due to voice box
23 paralysis or from the use of life support equipment, it shall appoint
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24 a guardian of his person and estate. A copy of such appointment
25 shall be sent by mail by the register to the department of mental
26 health. The court may require additional medical or psychological
27 testimony as to the mental condition of the person alleged to be
28 mentally ill and may require him to submit to examination. It may
29 also appoint one or more physicians, or licensed psychologists,
30 expert in mental illness, to examine such person and report their
31 conclusions to the court. Reasonable expenses incurred in such
32 examination shall be paid out of the estate of such person, by the
33 petitioner, or by the commonwealth, as the court may determine.
34 (b) No guardian so appointed shall have the authority to cause
35 to admit or commit such person to a mental health or retardation
36 facility unless the court specifically finds the same to be in the
37 best interests of such person and specifically so authorizes such
38 admission or commitment by its order or decree. The court shall
39 not authorize such admission or commitment except after a
40 hearing for the purposes of which counsel shall be provided for
41 any indigent, allegedly mentally ill person.
42 (c) No guardian so appointed shall have the authority to
43 consent to treatment with antipsychotic medication, provided
44 however, that the court shall authorize such treatment when it (1)
45 specifically finds using the substituted judgment standard that the
46 person, if competent, would consent to such treatment and (2)
47 specifically approves and authorizes an antipsychotic medication
48 treatment plan by its order or decree, after considering the
49 testimony or affidavit of a licensed physician regarding such plan.
50 The court shall not authorize such treatment plan except after a
51 hearing for the purpose of which counsel shall be provided for
52 any indigent mentally ill person. Said hearing shall be held as soon
53 as is practicable; provided, however, that if the petitioner requests
54 a temporary order on the grounds that the welfare of the ward
55 requires an immediate authorization of treatment with
56 antipsychotic medications, the court shall act on such request in
57 accordance with the procedures set forth in section fourteen.
58 (d) The court may delegate to a guardian the authority to
59 monitor the treatment process to ensure that an antipsychotic
60 medication treatment plan is followed, provided a guardian is
61 readily available for such purpose. Approval of a treatment plan
62 shall not be withheld, however, because a guardian is not available
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63 to serve as monitor. In such circumstances, the court shall appoint
64 a suitable person to monitor the treatment process to ensure that
65 the antipsychotic medication treatment plan is followed.
66 Reasonable expense incurred in such monitoring may be paid out

67 of the estate of such person, by the petitioner, or, subject to

68 appropriation, by the commonwealth, as the court may determine.
69 (e) At a hearing relative to authority to cause to admit or
70 commit or authority to administer antipsychotic medication, the
71 court shall require the attendance of the allegedly mentally ill
72 person unless the court finds that there exists extraordinary
73 circumstances requiring his absence, in which event the attendance
74 of his counsel shall suffice; provided that the court may base its
75 findings exclusively upon affidavits and other documentary
76 evidence if it (1) determines, after careful inquiry and upon
77 representations of counsel, that there are no contested issues of
78 fact and (2) includes in its findings the reasons that oral testimony
79 was not required. The court may also appoint one or more persons
80 experienced in the evaluation, care and treatment of mentally ill
81 persons to examine such person and report their conclusions to
82 the court.
83 (f) Any privilege established by section one hundred and thirty-
-84 five of chapter one hundred and twelve or by section twenty B
85 of chapter two hundred and thirty-three, relating to confidential
86 communications, shall not prohibit the filing of reports or
87 affidavits, or the giving of testimony, pursuant to this chapter,
88 for the purpose of obtaining treatment of a mentally ill person,
89 or a person who is physically unable to communicate orally due
90 to voice box paralysis or from the use of life support equipment;
91 provided, however, that such person has been informed prior to
92 making such communications that they may be used for such
93 purpose and has waived the privilege.

1 SECTION 2. Said chapter 201 is hereby further amended by
2 striking out section 7 and inserting in place thereof the following
3 section;
4 Section 7. Upon such petition the court shall cause not less
5 than seven days’ notice of the time and place appointed for the
6 hearing to be given to the alleged mentally ill person or person
7 who is physically unable to communicate orally due to voice box
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8 paralysis or from the use of life support equipment or mentally
9 retarded person, to the department of mental health in the case

10 of a petition filed pursuant to section six, or the department of
11 mental retardation in the case of a petition filed pursuant to
12 section six A, and, if the alleged mentally ill person or a person
13 who is physically unable to communicate orally due to voice box
14 paralysis or from the use of life support equipment or mentally
15 retarded person is entitled to any benefit, estate or income paid
16 or payable by or through the United States veterans’ bureau or
17 its successor, to said bureau or its successor, except that the court
18 may, for cause shown, direct that a shorter notice be given. No
19 appointment shall be made without such notice to the heirs
20 apparent or presumptive of the alleged mentally ill person or a
21 person who is physically unable to communicate orally due to
22 voice box paralysis or from the use of life support equipment or
23 mentally retarded person, including the husband or wife, if any,
24 as the court may order. In the matter of said petition and all
25 subsequent proceedings relating thereto ■ said bureau or its
26 successor shall be deemed to be a party in interest if the alleged
27 mentally ill person or a person who is physically unable to
28 communicate orally due to voice box paralysis or from the use
29 of life support equipment, a coma or mentally retarded person
30 is so entitled.

1 SECTION 3. Said chapter 201 is hereby further amended by
2 striking out section 12 and inserting in place thereof the following
3 section:
4 Section 12. The guardian of a mentally ill person or a person
5 who is physically unable to communicate orally due to voice box
6 paralysis or from the use of life support equipment or mentally
7 retarded person or spendthrift shall have the care and custody of
8 the person of his ward, except as provided in section twenty-four,
9 and the management of all his estate, and shall give the bond

10 prescribed in section one of chapter two hundred and five;
I 1 provided, however, that in the case of a guardian of a mentally
12 ill person or spendthrift, the condition prescribed by clause
13 Second of paragraph 6 of said section one of said chapter two
14 hundred and five relative to the education of the ward shall be
15 omitted.
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1 SECTION 4. Said chapter 201 is hereby further amended by
2 striking out section 13 and inserting in place thereof the following
3 section:
4 Section 13. The guardian of a mentally ill person or a person
5 who is physically unable to communicate orally due to voice box
6 paralysis or from the use of life support equipment mentally
7 retarded person or spendthrift may be discharged by the probate
8 court, upon the application of the ward or otherwise, when it
9 appears that the guardianship is no longer necessary; except that

10 in the case of a mentally ill person or a person who is physically
11 unable to communicate orally due to voice box paralysis or from
12 the use of life support equipment or mentally retarded person
13 seven days’ notice of the petition shall be given to the department
14 of mentalhealth in the case of a guardianship established pursuant
15 to section six or the department of mental retardation in the case
16 of a guardianship established pursuant to section six A. In the
17 event of the death, resignation or removal of the guardian of a
18 mentally ill person or a person who is physically unable to
19 communicate orally due to voice box paralysis or from the use

20 of life support equipment or mentally retarded person, the court,
21 on the application of the former ward and after notice to his heirs
22 apparent or presumptive, including the husband or wife, if any,
23 and to the said department, may certify that the said ward is
24 discharged by operation of law and, if it so appears, that
25 guardianship of said ward is no longer necessary.

1 SECTION 5. Section 13Aof said chapter 201, as appearing in
2 the 1986 Official Edition, is hereby amended by striking out the
3 first sentence and inserting in place thereof the following
4 sentence: A mentally ill person or a person who is physically
5 unable to communicate orally due to voice box paralysis or from
6 the use of life support equipment under guardianship or any
7 person, agency or corporation authorized by section six to petition
8 for the appointment of a guardian for a mentally ill person or a
9 person who is physically unable to communicate orally due to

10 voice box paralysis or from the use of life support equipment may
11 file a petition for the removal of such guardian.
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1 SECTION 6. Section 14 of said chapter 201, as appearing in
2 the 1986 Official Edition, is hereby amended by striking out
3 paragraph (a) and inserting in place thereof the following
4 paragraph;
5 (a) Upon the petition of any agency within the executive offices
6 of human services or educational affairs or other person in
7 interest, the court may, if it finds that the welfare of a minor, a
8 mentally ill person, or a person who is physically unable to
9 communicate orally due to voice box paralysis or from the use

10 of life support equipment or a mentally retarded person or
11 spendthrift requires the immediate appointment of a temporary
12 guardian of his person and estate, appoint a temporary guardian
13 of such minor, mentally ill person, person who is physically unable
14 to communicate due to voice box paralysis or from the use of life
15 support equipment, mentally retarded person or spendthrift, with
16 or without notice and may in like manner remove or discharge
17 him or terminate the trust; or in the absence of a person to serve
18 as temporary guardian, the court by order or decree may authorize
19 and monitor, as appropriate, medical treatment; provided,
20 however, that if the court makes the findings required in
21 paragraph (c) it shall authorize treatment with antipsychotic
22 medication and shall, in the absence of a person to serve as
23 temporary guardian, appoint a suitable person to monitor the
24 treatment process to ensure that the treatment plan approved by
25 the court is followed. A temporary guardian may proceed and
26 continue in the execution of his duties, notwithstanding an appeal
27 from the decree appointing him, until it is otherwise ordered by
28 the supreme judicial court, or until the appointment of a
29 permanent guardian, or until the trust is otherwise legally
30 terminated. Reasonable expense incurred in such monitoring may
31 be paid out of the estate of such person, by the petitioner, or,
32 subject to appropriation, by the commonwealth, as the court may
33 determine.

1 SECTION 7. Paragraph (g) of said section 14 of said chap-
-2 ter 201, as so appearing, is hereby amended by inserting in line
3 71 after the word “ill” the following words; person or person
4 who is physically unable to communicate orally due to voice box
5 paralysis or from the use of life suppoit equipment.
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