
HOUSE 3989

By Mr. Hermann of North Andover, petition of James M. Shannon
and Joseph N. Hermann for legislation to establish a public
construction disputes law. State Administration.

In the Year One Thousand Nine Hundred and Ninety

An Act establishing the public construction disputes act of 1990.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Amend Chapter 16 Section 5 by striking
2 subparagraph (b), and redesignating subparagraphs (c) and (d) as
3 “(b)” and “(c)”, respectively.
4 SECTION 2. Amend Chapter 30 Section 39Q to read as
5 follows; - 30:39Q. PUBLIC CONSTRUCTION CON-
-6 TRACTS DISPUTES RESOLUTION.
7 (1) Every contract subject to c. 30, §39M or c. 149, §44A
8 awarded by any state agency as defined by section thirty-nine A
9 of chapter seven shall contain the following subparagraphs (a)

10 through (d) in their entirety:
11 (a) Disputes regarding protested solicitations and awards, and
12 contract and breach of contract claims, shall be resolved according
13 to the following procedures, which shall constitute the exclusive
14 method for resolving such disputes. Written notice of the matter
15 in dispute shall be submitted promptly by the claimant to the chief
16 executive official of the state agency which awarded the contract
17 or his/ her designee. No person or business entity having a contract
18 with a state agency shall delay, suspend, or curtail performance
19 under that contract as a result of any dispute subject to this
20 section. Any disputed order, decision or action by the agency or
21 its authorized representative shall be fully performed or complied
22 with pending resolution of the dispute.
23 (b) Within thirty days of submission of the dispute to the chief
24 executive official of the state agency or his/her designee, s/he shall
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25 issue a written decision stating the reasons therefor, and shall
26 notify the parties of their right of appeal under this section. If the
27 official or his/her designee is unable to issue a decision within
28 thirty days, s/he shall notify the parties of the dispute in writing
29 of the reasons why a decision cannot be issued within thirty days
30 and of the date by which the decision shall issue. Failure to issue
31 a decision within the thirty-day period or within the additional
32 time period specified in such written notice shall be deemed to
33 constitute a denial of the claim and shall authorize resort to the
34 appeal procedure described below. The decision of the chief
35 executive official or his/her designee shall be final and conclusive
36 unless an appeal is taken as provided below.
37 (c) Within twenty-one calendar days of the receipt of written
38 decision or of the failure to issue a decision as stated in the
39 preceding subparagraph, any aggrieved party may file a notice of
40 appeal with the Massachusetts Public Construction Disputes
41 Board pursuant to paragraph (2) of this Section.
42 (d) When the amount in dispute is less than fifty thousand
43 dollars, a contractor who is party to the dispute may elect to
44 submit the appeal for expedited hearing in accordance with the
45 informal rules of practice and procedure of the Massachusetts
46 Public Construction Disputes Board. An expedited hearing under
47 this subparagraph shall be available at the sole option of the
48 contractor. The Board shall issue a decision no later than one
49 hundred eighty days from the date the contractor elects to utilize
50 such procedure. The Board’s decision shall be final and conclusive,
51 except that a contractor may appeal such a decision to the
52 Superior Court within 120 days after the date of receipt of such
53 decision.
54 (e) When the amount in dispute is less than $lO,OOO, a
55 contractor who is party to the dispute may elect to submit the
56 appeal to a small claims procedure in accordance with informal
57 rules of practice and procedure of the Massachusetts Public
58 Construction Disputes Board. A small claims procedure under
59 this subparagraph shall be available at the sole option of the
60 contractor. The Board shall issue a decision no later than one
61 hundred twenty days from the date the contractor elects to utilize
62 such procedure. The Board’s decision shall be final and conclusive
63 except in cases of fraud.
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(f) The Administrator is authorized to review at least every
three years, beginning with the third year after the enactment of
the Act, the dollar amount defined in subparagraph (d) as an
expedited hearing and in subparagraph (e) as a small claims
procedure, and based upon economic indexes selected by the
Administrator adjust that level accordingly.

64
65
66
67
68
69

(2) Massachusetts Public Construction Disputes Board70
(a) Established; independent agency in Executive

Department.
71
72
73 (1) There is a Massachusetts Public Construction Disputes

Board, referred to in this title as the Board.74
75 (2) The Board is an independent agency within the executive

branch and may not, except by statute, be made a part of any
department or agency.

76
77

(b) Composition; appointment of members; qualifications;
term; vacancy; removal or member; compensation; staff;
chairman.

78
79
80

(1) The Board consists of three members, each appointed by
the Governor with the advice and consent of the Executive
Council.

81
82
83

(2) The members of the Board shall be qualified to serve in a
quasi-judicial capacity and shall have a thorough knowledge of
procurement practices and processes.

84
85
86
87 (3) Members initially appointed shall serve until

. Thereafter, the members shall have 5 year terms88
However, a member shall continue serving beyond his term until
the appointment and qualification of his successor. The terms of
the members are staggered as required by the terms provided for

89
90
91
92 members of the Board on
93 (4) In the event of a vacancy on the Board, the Governor shall
94 appoint, with the advice and consent of the Executive Council,
95 a successor to serve the remainder of the unexpired term.
96 (5) A member of the Board may be removed for cause by the
97 Governor.
98 (6) Members of the Board shall serve full time, receive the
99 compensation provided for in the budget, and be reimbursed for

100 expenses under the [Standard State Travel Regulations].
101 (7) The Board shall have such staff as is provided for in the
102 budget.
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(8) The Governor shall designate one of the members of the
Board to serve as chairman.

103
104

(c) Jurisdiction; application of Administrative Procedure Act;
regulations.

105
106

(1) The Board shall have jurisdiction to hear and decide all
appeals arising under the provisions of paragraph (1) of this
section.

107
108
109

(2) Proceedings before the Board shall be conducted in
accordance with the provisions of the Administrative Procedure
Act as they relate to contested cases before agencies. The Board
shall, in accordance with the provisions of the Administrative
Procedure Act, adopt regulations which are not inconsistent with
that act to provide for informal, expeditious, and inexpensive
resolution of appeals before the Board.

I 10
111
112
113

I 14
1 15
I 16

(d) Oaths; certifying official acts; issuance of subpoenas. In
connection with any proceeding authorized by this subtitle, the
Board may:

117
I 18
I 19

(I) Administer oaths or affirmations;120
(2) Certify to all officials acts; and
(3) At the request of a party to a proceeding

121
122

(i) Issue subpoenas for the attendance and testimony of
witnesses and the production of documents; and

123
124

(ii) Compel the testimony of witnesses.125
(e) Failure to comply with subpoenas. If a person fails to

comply with any subpoena or order compelling testimony issued
under this section, the Board may invoke the aid of a court of
competent jurisdiction, and the court may order that person to
obey the subpoena or order.

126
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(f) False statements Any person who willfully makes a false
statement, under oath or affirmation, concerning matters material
to an issue before the Board, or who procures another to make
a false statement in violation of this subsection, is guilty of perjury
or subornation of perjury, as the case may be. and subject to the
penalties provided therefor.
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SECTION 3. Applicability to existing contracts

SECTION 4. Effective date.


