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In the Year One Thousand Nine Hundred and Ninety

An Act to protect and recover the northern right whale.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws, as appearing in the 1988 Official Edition,
2 are hereby amended by adding the following new chapter: -

3
4 Northern Right Whale Recovery Act

5 Section 1. Title
6 The following provisions shall become Chapter 1318 of the
7 General Laws of the Commonwealth of Massachusetts and shall
8 be known and cited as the “Northern Right Whale Recovery Act.”
9 Section 2. Declarations and Findings

10 It is hereby declared that
11 (a) The Northern Right whale (Eubalaena Glacialis) is the
12 world’s rarest large whale and is in imminent danger of going
13 extinct. There are probably fewer than three hundred Northern
14 Right whales left in the Atlantic and their remaining population
15 is apparently not recovering from the depleted state it was left
16 in when the hunting of them was finally stopped. It is an extreme
17 concern that the remaining population is still decreasing. They
18 have been designated as Massachusetts’ state marine mammal;
19 (b) Northern Right whales are a native species to Massachu-

-20 setts and are listed both as an endangered species within the
21 Commonwealth of Massachusetts and by the federal government

CHAPTER 1318



HOUSE - No. 4627 [January2

22 of the United States. They live, mate, feed, give birth, and take
23 care oftheir young in the coastal waters of the Commonwealth
24 and especially in Cape Cod Bay. They are not hunted. They are
25 being killed by the commercial activity occurring on and off the
26 Massachusetts coastline and that of other states. Northern Right
27 whales are being injured and killed from ship collisions, from
28 plastic entanglements, and their food supply depleted through
29 pollution and commercial activity. Their population may now be
30 so depleted, that unless a significant effort is immediately made
31 to protect and bring back these whales from their perilous state,
32 that they may soon face an irreversible decline to extinction;
33 (c) Cape Cod Bay is the last inlet along the coast of the United
34 States that is still used by these whales, and available to them,
35 for the purposes of birth, feeding, the caring of their young,
36 mating, and in general providing them with a protected natural
37 environment for their activities.
38 (d) It is the purpose of this act and its is in the best interests
39 of the Commonwealth to achieve the following objectives
40 (i) to protect its remaining population of Northern Right
41 whales, their marine environment (and especially Cape Cod Bay),
42 and to implement a recovery effort to stop the extinction of these
43 whales and provide for their full recovery. It is the purpose of this
44 act to have the Commonwealth do as much as it legally can do,
45 and to prudently accept as much management responsibility as
46 necessary, to see the remaining Northern Right whale population
47 prevented from going extinct and to return their numbers to a
48 level commisserate with that which existed before they were first
49 hunted and killed;
50 (ii) to stop immediately the anthropogenic death of any
51 Northern Right whale in Massachusetts waters to protect their
52 full use of the coastal marine environment of the Commonwealth,
53 to prevent the further depletion of their numbers, to protect them
54 from disturbance and harassment, and also to immediately act to
55 protect and increase the reproductivity of the whale’s remaining
56 population to prevent their extinction and provide for their
57 recovery;

58 (iii) and to encourage and instill in people, other state
59 governments, other nations, and the federal government of the
60 United States the desire and will to act now to sufficiently protect
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these whales and their use of their marine environment so as to
prevent the extinction of this critically endangered species.

61
62
63

As used in this Act, unless the context clearly indicates
otherwise, the following words and phrases shall have the
following meanings

64
65
66

(a) “Adverse effects,” significant alterations of the physical
environment or its ecology that would adversely affect or
significantly reduce the Northern Right whale’s chances for
survival and recovery;

67
68
69
70
71 (b) “Advocacy organization,” a non-profit corporation or

association that works actively to see the implementation of
protective measures and conservation efforts for the Northern
Right whale and acts to do such in the most direct manner
possible. By “direct manner,” means the full range of means
available to private citizens to implement changes in public policy,
including the developing and petitioning governments for
legislation and regulations, as well as litigation for the species, the
development of conservation plans, and developing public
support and participation as part of the recovery effort for the
species;

72
73
74
75
76
77
78
79
80
81

(c) “Anthropogenic death,” a mortality of a member of a
species that is directly or indirectly caused by people or the
activities of people;

82
83
84

(d) “Conservation and Management,” the active protection of
a species or its habitat so as to promote the health and welfare
of members of the species and also to enhance the reproductive
potential of the species population as a whole so as to ensure the
long term viability of the species and guarantee its survival into
the indefinite future. This also includes protection of the habitat
and ecology of the species in order to insure the long term viability
of the population. These terms include the entire scope ofactivities
of a scientific resource program including research, protection of
habitat, enforcement, and education;

85
86
87
88
89
90
91
92
93
94

(e) “Commercial whale watching,” refers to the act of charging
an amount of money or a fee to show members of the biological
order Cetacea to persons who have paid this fee or exchanged a
consideration to provide them with the sight of a cetacean.

95
96
97
98

(f) “Commissioner,” the commissioner of the Massachusetts
Department of Fisheries, Wildlife, and Law Enforcement;

99
100

Section 3. Definitions
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(g) “Department,” the Massachusetts Department of Fisheries,
Wildlife, and Environmental Law Enforcement;

101
102

(h) “Harass,” to interrupt or modify the behaviour or activities
of any Northern Right whale;

103
104

(i) “Massachusetts waters” or “the coastal waters of
Massachusetts,” refers to the waters within the Commonwealth
of Massachusetts jurisdiction as of the effective date of this statute;

105
106
107

(j) “Minimum viable population (or MVP),” refers to the
smallest number of members of a species population that are alive
at a given time thatcan be reasonably expected to allow the species
to survive into the long term future with a high degree of
probability. The total population of a species that falls below its
MVP cannot be expected to survive and the species faces almost
imminent extinction;

108
109
110
11l
112
113
114

(k) “Northern Right whale” or the “whale,” any member of the
species of the Northern Right whale (Eubalaena glacialis)\

115
116

(1) “Person,” any person, corporation, association, firm, state
or federal agency;

117
118

(m) “Pursue,” to follow, maintain a parallel course to,
intercept, or maneuver in response to the motions of any Northern
Right whale;

119
120
121

(n) “Recovery,” the increase in the number of Northern Right
whales alive at any one time and the expansion of their utilized
habitat to at least the level that existed before this species was
exploited and depleted by people;

122
123
124
125

(o) “Regulated activity,” any public or private activity,
commercial or not, regulated nor licensed under the Common-
wealth of Massachusetts;

126
127
128

(p) “Secretary,” is the Secretary of the Executive Office of
Environmental Affairs.

129
130

(q) “Take” or “a taking,” to pursue, bother, annoy, excite,
harm, harass, or alter the behaviour, or attempt to do so, of any
Northern Right whale;

131
132
133

(r) “Viability of a species,” the measure of the ability of a species
to survive, reproduce, avoid premature mortality, and to find
adequate nourishment and sustenance to be able to grow, survive,
and to reproduce. It is a measure of a species ability to sustain
such numbers from one year to the next, on the whole, in its
general population so as to be able to withstand, from time to

134
135
136
137
138
139
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time, catastrophic losses, or injuries to its members and yet still
remain in active and generally growing population from one year
to the next, into the indefinite future.

140
141
142

Section 4. General Support and Commitment to the Recovery
of the Northern Right Whale

143
144

(a) The Commonwealth of Massachusetts is declared to be a
refuge and sanctuary of the Northern Right whale, the

145
146

Massachusetts state marine mammal.”147
(b) The Secretary shall148

149 (i) every year, on or before November Ist, present to the
Governor, the President of the Senate, and the Speaker of the
House of Representatives a report on the “state of the species”
(the report) of the Northern Right whale. The report will annually
assess

150
151
152
153
154 (A) the current biological status and future outlook of the

whale’s population;155
156 (B) the present and future conservation needs of this species;

(C) whether the Northern Right whale is at (or below) its
minimum viable population level;

157
158
159 (D) the current progress of the state recovery and conservation

effort for this species;160
(E) the probable future directions that the Commonwealth in

its recovery effort for the species;
161
162
163 (F) the efforts of other person or parties to conserve and

recover the whale and the cooperation of the Commonwealth with
these efforts.

164
165

(ii) discuss within the report any legislation that should be
proposed for the coming year that would facilitate the protection
and recovery of the Northern Right whale and its habitat and also
include within the report a budget for the coming fiscal year to
successfully operate the Commonwealth’s Northern Right whale
recovery and conservation program.

166
167
168
169
170
171
172 (c) The marine habitat of the coastal waters of Massachusetts,

their protection and their quality enhancement, is deemed to be
essential for the long term viability of the Northern Right whale
population and the recovery of this species. The coastal marine
waters of Massachusetts are to be protected under the jurisdiction
of this Act and, for the purposes of this act, are deemed to be
part of the marine environment of the Northern Right whale.

173
174
175
176
177
178
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179 (d) The Secretary is authorized to and may regulate any
activity, private or public, regulated or unregulated, that occurs
within the coastal waters of the Commonwealth or along its
maritime coast, to enhance and protect the long term viability of
the Northern Right whale population, and to prevent any “take”
of a whale.

180
181
182
183
184

(e) The Northern Right Whale Recovery Task Force
(hereinafter established and termed the Recovery Task Force)
shall immediately conduct study and within six months (and to
be updated from time to time) shall report to the Secretary on
areas within the coastal waters of the Commonwealth that should
be designated as critical habitat for the Northern Right whale. The
areas to be designated as critical habitat for the whale will be
selected based solely on the biological and conservation needs of
the whale. Areas selected to be designated as critical habitat under
this subsection will be chosen for the importance of these areas
to the protection and conservation needs of the whale, and the
importance of these areas in being protected to insure that survival
of the remaining population of these whales.

185
186
187
188
189
190
191
192
193
194
195
196
197

(0 The Secretary, upon the recommendation of the Recovery
Task Force, is authorized to and shall designate appropriate areas
within the coastal waters of Massachusetts as critical habitat for
the Northern Right whale.

198
199
200
201

(g) The criteria for areas to be so designated as critical habitat
for the Northern Right whale are that they

202
203

(i) possess physical or biological features which are important
to the long term viability of the whale’s species and therefore the
protection of which would significantly benefit the survival and
recovery chances of the whale;

204
205
206
207

(ii) are areas used by the whales that are exposed to or
threatened by significant amounts of commercial activity so that
the protection and management of these areas is required to
prevent (or remove) a significant adverse effort on the long term
viability of the whale’s population, and to protect the health and
welfare of individual whales themselves.

208
209
210
211
212
213

(h) The Secretary shall at the time ofthe designation of an area
as critical habitat, under this act, propose and promulgate
regulations for the preservation and enhancement of those areas
designated as critical habitat for the whale as well as for the

214
215
216
217
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218 protection of individual whales and the viability of their
population within the designated areas.219

(i) The Commissioner is authorized to and may on his own or
will upon the recommendations of the Recovery Task Force
designate area(s) around gathered numbers of Northern Right
whales, for a period of up to ten days, as an emergency Northern
Right whale protection zone(s). The Commissioner at the time of
such designation shall issue emergency regulations to regulate all
appropriate activities within the designated protection zone(s) for
the conservation and protection of the whales. These emergency
regulations will remain in effect for the duration of the
designation.

220
221
222
223
224
225
226
227
228
229
230 (j) The Secretary, pursuant to this act, is authorized to and shall

promulgate rules and regulations to effectuate the purposes of this
act and to protect any or all Northern Right whales and their
marine habitat from all activities of adverse effect upon the whale
within the Commonwealth.

231
232
233
234
235 (k) Any citizen may petition the Secretary to adopt a

regulation, adopt a special rule, or make a finding under the
provisions of this act, or to designate an area within the
jurisdiction of the Commonwealth as critical habitat for the whale.
The Secretary will forward a copy of the petition to the Recovery
Task Force and request a report on its merits. Within thirty days
the Recovery Task Force shall make a recommendation to the
Secretary on whether the petition should be accepted by the
Secretary. Within sixty days after receiving a recommendation,
the Secretary shall make a decision on whether to accept the
petition, and act accordingly, under the provisions of this act. The
Secretary may require a public hearing on the matters contained
within the petition, unless a public hearing is required by
statute or regulation, in which case the Secretary shall order such
a hearing held.

236
237
238
239
240
241
242
243
244
245
246
247
248
249

Section 5. The Commonwealth’s Northern Right Whale
Recovery Program

250
251

(a) The Secretary is authorized and directed to immediately
establish a Northern Right whale recovery program for the
conservation and management of this species in order to achieve
the recovery of this species population. The program shall use all
the available resources available to the Commonwealth to protect

252
253
254
255
256
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Northern Right whales, their activities, and the full use of their
marine environment, especially in Massachusetts waters. The
program will conduct all the necessary research and develop the
appropriate conservation and management tools to provide for
the recovery of the species. It will protect and use all prudent
means to see protected as much of the whale’s marine habitat so
to insure the survival of the species.

257
258
259
260
261
262
263

(b) The recovery program named in the above subsection with
all its parts (research, management, legal enforcement, education)
shall be cumulatively known as the “Massachusetts Northern
Right Whale Recovery Project” and the Recovery Task Force
(hereinafter established) is authorized to adopt an appropriate
insignia to represent it. The chairperson of the Recovery Task
Force will serve as its director.

264
265
266
267
268
269
270

(c) All state and local agencies of the Commonwealth of
Massachusetts shall support any other state agency’s or private
citizen’s attempts to protect, conserve, or recover Northern Right
whale as a species or to protect the lives and well being of
individual whales and the whales marine environment.

271
272
273
274
275
276 (d)(i) The Secretary, within one year from the enactment of this

act, willadopt arecovery plan for the Northern Right whale, based
solely on the biological and conservation needs of this species. The
recovery plan will be the official policy of the Commonwealth for
the management and conservation of this whale to provide for
its recovery and will provide the basis and direction for the
Commonwealth’s recovery program for the whale. The recovery
plan will be updated at least on an annual basis.

11l
278
279
280
281
282
283

(ii) It will address the full range of issues that are involved in
protecting and achieving the recovery of this endangered species
of whale. It will present a plan of conservation and management
of the remaining Northern Right whale population and consider
and present what the federal government of the United States,
other state governments, and foreign governments can do, and
the means and actions that should be done in order to realize them
doing so, to achieve the full recovery of the Northern Right whale
population. All state agencies and government offices of the
Commonwealth, to the full extent permissible by law, are directed
to support and assist in the implementation and carrying out of
this recovery plan.

284
285
286
287
288
289
290
291
292
293
294
295
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(e) The Commonwealth’s recovery program and its recovery
plan for this whale shall address and determine, as fully as
possible, at least the following points

296
297
298

(i) the actual size of the remaining Northern Right whale
population, its probable trends, and its population dynamics;

299
300

(ii) the most probable minimum viable population size of its
species and an evaluation of whether this species of whale’s
remaining population is at or below its MVP;

301
302
303

(iii) the migration patterns of this whale and the extent, and
the importance of parts thereof to the whale, of its marine habitat;

304
305

(iv) the genetic kinship relationship between all of its members;306
(v) the effects of all extant anthropogenic activities on the

viability of the whale’s population and the efforts and techniques
thatare necessary to completely eliminate those of negative impact
on the long term survival of the whale’s population;

307
308
309
310

(vi) the problems that the whale faces in achieving sufficient
reproduction of its members to allow the recovery of the whale’s
population and how to protect and increase the ability of this
whale to reproduce;

311
312
313
314
315 (vii) the problems the whale faces in finding and getting enough

nutrition to recover as a species;316
(viii) and any other factors, techniques, means of protection,

means to correct problems in achieving the recovery of this
species, and any other concerns that should be addressed in order
to achieve the protection and recovery of the species.

317
318
319
320
321 (f) As part of the Commonwealth’s recovery program for the

Northern Right whale, the Secretary shall322
323 (i) begin and see maintained a program to research and monitor

the activities of these whales. And as a part of that effort, the
Project will seek out and sight members of the whale’s population
and monitor the location and activities of these whales, year round
in Massachusetts waters, to acquire all the possible information
on individual whales and their singular and collective behaviour
in Massachusetts waters. The Project shall encourage and
support, as fully as possible under law, individuals and other state
governments similar efforts to research and monitor the whale’s
population;

324
325
326
327
328
329
330
331
332
333 (ii) require that scientific records be kept of all information

collected in the above mentioned effort and that this and all334



HOUSE - No. 4627 [January10

information obtained through state funded research will be at least
collected and turned over to the Institute (hereinafter established)
and to the Commonwealth’s Natural Heritage and Endangered
Species Program on at least a quarterly basis, except sighting
information which will be turned over on at least a monthly basis.

335
336
337
338
339
340 (g)(i) In order to establish the scientific abilities and skills to

be able to conserve and recover the remaining population of these
whales and to train persons in the conservation biology of
Northern Right whales, the president and the Board of Regents
of the University of Massachusetts are authorized and directed
to immediately establish a Northern Right whale recovery
institute (henceforth the Institute). Funds from the Northern
Right Whale Recovery Fund will directly support the operation
of the Institute.

341
342
343
344
345
346
347
348

(ii) The institute will be the center for the Commonwealth’s
research and scientific effort in its recovery program for this
species. The Institute’s purpose and directive is to advance the
conservation biology of this whale, gather and collect all scientific
information on the whale, research the biological and
conservation needs of this species, analyze the conflict between
commercial development of the whale’s marine environment and
the viability of the species, and to provide to the Commonwealth
the scientific and technical expertise needed to show how to
recover this species.

349
350
351
352
353
354
355
356
357
358

(h) In addition, the Institute, subject to resources available to
it, will research, develop, and to the fullest extent possible,
realize

359
360
361

(i) the most advanced (as possible) computer modeling and
database environment for the Northern Right whale;

362
363

(ii) a system for the long term tracking and monitoring of these
whales that provide the ability to allow the daily monitoring of
the location of all members of the population;

364
365
366

(iii) methods to determine the genetic relationships between
members of the species;

367
368

(iv) a system for the rapid individual identification of these
whales in the wild;

369
370

(v) and the development of any other technology that will assist
the effort to research and recover this whale’s species.

371
372
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Section 6. The Northern Right Whale Task Force373
(a) There is created and placed within the Executive Office of

Environmental Affairs the Northern Right Whale Recovery Task
Force (henceforth known as the Recovery Task Force). It will
have 11 members appointed by the Secretary. The members of
the Recovery Task Force will consist of

374
375
376
377
378

(i) the Secretary or the Secretary’s designee;379
380 (ii) the director of the Office of Coastal Zone Management or

the director’s designee; and will also have as its members381
382 (iii) two experts in the biology and conservation ofendangered

species, appointed for an initial term of three years and then for
four years after that,

383
384
385 (iv) two experts in the conservation and biology of baleen

whales, appointed for an initial term of one year and then for four
years after that;

386
387
388 (v) two citizens of the Commonwealth who are members of

environmental advocacy organizations within the Common-
wealth that have long and predominantly advocated and worked
for the implementation of protective measures, by both the state
and federal government, and a state recovery effort for the
Northern Right whale, appointed for an initial term of four years,
then for four years after that;

389
390
391
392
393
394

(vi) two experts in marine ecology and conservation, appointed
for an initial term of three years and then for four years after that;

395
396

(vii) a person who is a Doctor of Veterinary medicine, who
specializes in wildlife or marine mammal medicine, appointed for
an initial term of four years and then for four years after that.

397
398
399

(b) Except for (a)(i) and (a)(ii) of this section, no paid employee
of the Commonwealth may serve as a member of the Recovery
Task Force, unless that person is an instructor or researcher at
an educational institution chartered by the Commonwealth. Nor
may any member be a employee of the federal government nor
a member of any federal recovery team that was appointed
pursuant to 16 USCA § 1535 or other federal advisory group.

400
401
402
403
404
405
406

(c) The members shall elect as the chair-person any member
except those mentioned in (a)(i) or (a)(ii) of this section.

407
408

(d) The Recovery Task Force shall meet when called to by its
chair-person, the Secretary, or at least ten times a year.

409
410
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(e) The Recovery Task Force shall411
(1) coordinate, direct, and plan the Commonwealth’s efforts to

protect and recover the Northern Right whale. The Recovery Task
Force shall be the main advisor to the Secretary and the General
Court on matters dealing with the Northern Right whale;

412
413
414
415

(ii) immediately assess the probability of whether the Northern
Right whale population is at or below its minimum viable
population level. When the Recovery Task Force makes such a
determination the chair-person shall immediately notify the
Governor, the President of the Senate, and the Speaker of the
House of Representatives;

416
417
418
419
420
421

(iii) write, for the approval of the Secretary, the recovery plan
mentioned in section s(b) of this Act, for the Northern Right
whale, based solely on the biological and conservation needs of
this whale. This recovery plan will outline a conservation and
management program for the whale that will be reasonably
expected to achieve the recovery of their species, to cease all
anthropogenic deaths of the population, and the adverse
alteration of their marine habitat as soon as possible;

422
423
424
425
426
427
428
429

(iv) write, for the approval of the Secretary, the “state of the
species” report as mentioned in section 4(c)(i) of this Act;

430
431

(v) make recommendations to the Commissioner on the
granting of permit applications and approve with a 3A majority
vote of its members all permits granted by the Commissioner
under section 7(d) of this act;

432
433
434
435

(vi) make recommendations to the Commissioner on the
granting of certificates of compliance, make a finding on whether
or not a given activity is an activity of special concern, and approve
by a 3A majority vote of its members all certificates of compliance
issued by the Commissioner under section 7 of this act;

436
437
438
439
440

(vii) make recommendations to the Commissioner on the
awarding of contracts to conserve and recover the Northern Right
whale and approve by a 3A majority of its members all
expenditures from the Northern Right Whale Recovery Fund and
the awarding of contracts by the Commonwealth to fulfill the
purposes of this act;

441
442
443
444
445
446

(viii) make recommendations on proposed regulations to the
Secretary to fulfill and implement the purposes of this act and
to draft and propose regulations, for the consideration of the
Secretary, to fulfill and implement the provisions of this act;

447
448
449
450
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(viii) make recommendations to the Commissioner on
regulations, conservation measures, and other appropriate
concerns involving commercial whale watching;

451
452
453

(ix) shall determine areas of the Commonwealth, for the
Secretary, to be designated as critical habitat for the whale,
pursuant to section 7 of this act.

454
455
456

(f) Members of the Recovery Task Force may not receive a
salary for their services on the Recovery Task Force. However,
they may be compensated, together and individually, for expenses
accrued in the performance of their duties, individually and
collectively as the Recovery Task Force.

457
458
459
460
461
462 Section 7. Review of Private and State Projects to Insure the

Protection of the Species463
(a)(i) No state or local agency, nor any government office of

the Commonwealth, or its director, may issue a permit or license
for any proposed activity, public or private, that it has jurisdiction
over if the proposed activity willresult in the killing, serious injury,
or taking, without a certificate of compliance issued under part
(d) of this section, of a Northern Right whale or the destruction
of its marine habitat. Nor if the activity would reduce the actual
extent of the whale’s use of its coastal marine habitat or reduce
the size of marine habitat available for the whale’s use.

464
465
466
467
468
469
470
471
472

(ii) No state or local agency, nor any government office of the
Commonwealth, or its director, may issue a permit or license for
any proposed activity, public or private, that it has jurisdiction
over if that activity has been found to be “an activity of special
concern” under paragraph (c) of this section without the
Commissioner first issuing a certificate of compliance for that
activity, under the provisions of the act.

473
474
475
476
477
478
479

(b) Any state agency or office before issuing any permit or
license to a person to conduct any proposed activity (that it has
jurisdiction over), that has a reasonable likelihood or potential
of having an adverse impact on the marine environment of the
Northern Right whale, or its use of it, or that has a reasonable
likelihood or potential of resulting in a direct or incidental take
of the whale, must first obtain a “certificate of compliance” from
the Commissioner. All certificates of compliance must be first
approved by a % majority of the members of the Recovery Task
Force before they may be issued.

480
481
482
483
484
485
486
487
488
489
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(c) The Secretary shall determine, upon the finding of the
Recovery Task Force, on whether an activity or proposed activity,
has the potential of having a significant and adverse impact on
the long term viability of the Northern Right whale or that the
activity, or proposed activity is in fact, or has the potential of
resulting in, a take of the whale and therefore whether the activity
is an “activity of special concern.”

490
491
492
493
494
495
496

(d) Upon such an adverse finding on an activity or proposed
activity, that it is an “activity of special concern,” under paragraph
(c) of this section, the Commissioner is authorized to and shall
require that the activity shall not go on or not be allowed to
continue without the issuance of a certificate of compliance, issued
by the Commissioner, as provided by this act.

497
498
499
500
501
502

(e) Any activity that has an adverse effect on the marine habitat
of the Northern Right whale or will reduce the long term viability
of the whale’s population is a “take” for the purposes of this act.

503
504
505

(f)(i) The Commissioner may issue to individuals, upon the
approval of the Recovery Task Force, “Recovery and Conserva-
tion Permits” (permit) to allow individuals to conduct dedicated
scientific and management activities that may result in a take of
a whale, incidentally or directly. A conservation and recovery
permit does not sanction a person to take a whale in violation
of federal statute or regulation but allows a supervised waiving
of the restrictions of this act to allow activities that will support
the conservation and management of the whale and provide for
its recovery. No permits may be issued under this subsection that
will kill or seriously injure a Northern Right whale.

506
507
508
509
510
511
512
513
514
515
516

(ii) An individual issued a permit under this subsection, must
be actively involved in the conservation effort for this whale and
must provide a monthly report on the activities allowed under the
permit. The permittee must provide to the Commissioner all
complete sighting information and collected data on a monthly
basis and, upon request from the Recovery Task Force,
immediately provide all data, material, and information obtained
under the permit and cooperate fully with the Commonwealth’s
recovery effort for this species. On an annual basis, all permit
holders will provide to the Institute copies ofall records, materials,
data, and information that they have obtained under the permit.

517
518
519
520
521
522
523
524
525
526
527

(iii) A permit, as provided by this subsection, must specifically
state in what manner and under what conditions the waiver of

528
529
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the restrictions of the act will be allowed. Under no circumstances
will any permit be issued by the Commissioner to waive the
provisions of this act unless it results in direct benefits to the
conservation and recovery of this species and waiver will result
in minimal and largely inconsequential annoyance to the whale.
These benefits must clearly be judged to outweigh any possible
and minimal take of the whale.

530
531
532
533
534
535
536

(iv) A permit may be revoked and cancelled by the Commis-
sioner for cause, upon the recommendation of the Recovery Task
Force, or upon the Commissioner’s own initiative.

537
538
539

Section 8. Acts to Facilitate the National and Federal
Protection of the Northern Right Whale

540
541

(a) The Northern Right Whale Recovery Task Force shall
immediately conduct and study, and within six months, make a
report to the Secretary on areas, within the full range of the marine
habitat of the Northern Right whale, that should be designated,
pursuant to the appropriate provisions of the federal Endangered
Species Act (16 USCA § 1531 et seq.), as “critical habitat” for
the whale. The criteria for the selection of these areas as critical
habitat will be based solely on the conservation and biological
needs of the whale.

542
543
544
545
546
547
548
549
550

(b) The Secretary is authorized to and shall petition, within
thirty days after receiving the report (mentioned in the above
subsection) from the Recovery Task Force, the Secretary of
Commerce of the United States and the Assistant Administrator
of the National Marine Fisheries Service to designate these areas
as federally listed critical habitat for the Northern Right whale.

551
552
553
554
555
556

(c) The Secretary is authorized and directed to immediately
petition the Secretary of Commerce and the Assistant
Administrator of the National Marine Fisheries Service
(hereinafter referred to as NMFS) to promulgate and adopt a
regulation under the provisions of the federal Endangered Species
Act (16 USCA § 1531 et seq.) for all areas within the jurisdiction
of the United States that is identical as practicable to the
provisions of section 9(b) of this act. Further, the Secretary shall
request immediately and at all appropriate future times (and
especially during periods of public comment on pending
applications for permits) that no permit be issued by NMFS or
any other federal agency to allow any person to approach a

557
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559
560
561
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563
564
565
566
567
568
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Northern Right whale closer than 500 yeads except for benign
research by a dedicated and professional scientific research effort,
which is directed towards the recovery of the species. If such a
petition has already been submitted by another party, the
Secretary shall support the adoption of this petition by NMFS
through all prudent means available to the Secretary.

569
570
571
572
573
574

(d) The Secretary will immediately seek to enter into a
interstate compact, with other interested state governments, for
the cooperative management, conservation, and protection of the
Northern Right whale and its marine environment. The Secretary,
upon the recommendation of the Recovery Task Force, will draft
a compact agreement and will address and seek the cooperative
involvement of other states (especially Maine, Georgia, Florida,
and North Carolina) to be signors of this compact agreement to
cooperatively act to recover the Northern Right whale.

575
576
577
578
579
580
581
582
583

(e)(i) The Secretary is authorized and directed to petition the
Secretary of Commerce of the United States and the Assistant
Administrator of the National Marine Fisheries Service, under the
provisions of the federal Marine Mammal Protection Act (16
USCA §1379), and henceforth known as the MMPA, for a
“transfer of management authority” for the Northern Right whale
from the federal government to the Commonwealth of
Massachusetts.

584
585
586
587
588
589
590
591

(ii) In fulfilling the provisions of paragraph (e)(i) of this
subsection the Secretary will include within the petition, as a part
of the transfer agreement, a cooperative allocation agreement,
pursuant to 16 USCA 1378(d), for populations of Northern Right
whales outside the jurisdictional waters of the Commonwealth.

592
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594
595
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(iii) The Secretary shall promulgate whatever regulations, and
request from the General Court the passage of any additional
legislation, that will be required and needed, pursuant to the
appropriate provisions of the MMPA, to allow the Common-
wealth to successfully achieve the “transfer of management
authority” mentioned in the above subsection.

597
598
599
600
601
602

(f)(i) The Secretary, in addition and consistent with fulfilling
the provisions of subsection (e) of this act but in no way as a
substitute for or at the expense of obtaining any transfer of
management authority or cooperative allocation agreement, shall
petition, pursuant to 16 USCA § 1535(c), the NMFS to enter into
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with the Commonwealth a cooperative agreement for the
conservation and management of the Northern Right whale.

608
609

(ii) The Secretary, pursuant to 16 USCA § 1535(d)(1), shall
petition the National Marine Fisheries Service and the Secretary
of Commerce of the United States to receive all funds available
to the Commonwealth from the federal cooperative endangered
species fund to fund the Commonwealth’s Northern Right whale
conservation program. The Secretary shall also seek from the
Congress and any other available sources for funds to support this
program.

610
611
612
613
614
615
616
617

(g) All funds or monies received from the federal government
to support the Commonwealth’s Northern Right whale
conservation and management efforts shall be deposited within
the Northern Right Whale Recovery Fund.

618
619
620
621
622 (h) The Secretary is authorized, upon the recommendation of

the Recovery Task Force, or upon the Secretary’s own initiative,
to petition any agency of the federal government of the United
States to see implemented any measure, or to prevent the
implemenation of any measure, to provide for the protection and
recovery of any Northern Right whale and its species.

623
624
625
626
627
628

(a) It is prohibited629
(i) for any person to kill or seriously harm, or attempt to do

so, a Northern Right whale under any circumstances;
630
631
632 (ii) for any person to “take” a Northern Right whale, or attempt

to do so, under any circumstances without a permit issued to them
by the Commissioner to waive the restrictions of this Act as
provided by this Act.

633
634
635

(b) No person, vessel, fixed wing or hovering aircraft, shall
except under a permit, issued by the Commissioner, as provided
by this act, shall approach closer than, conduct any activity, or
operate within 500 yards of any Northern Right whale. If a person
is found within 500 yards of any Northern Right Whale they will
make every reasonable effort to increase the distance and in a
manner that will minimally disturb the Northern Right whale and
not further violate any provision of this Act.

636
637
638
639
640
641
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643

(c) No person shall pursue or follow any Northern Right whale
at any distance, without first having been issued a permit by the
Commissioner, under the provisions of this act.

644
645
646

Section 9. Prohibitions
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(d) Any adverse altering of the physical environment or its
ecology in area(s) so designated as critical habitat under this for
the Northern Right whale, under this act, is prohibited and is
considered to be a “take” of the Northern Right whale, under the
terms of this act.

647
648
649
650
651

(e) No person may use any port, harbor, airport, facility, or
other place in the Commonwealth for any purpose which directly
or indirectly involves or results in the killing, serious harming, or
taking of a Northern Right whale anywhere in the world.

652
653
654
655

(f) No person shall engage in any activity that has been
determined to be an “activity of special concern” pursuant section
7(c) of this act without first being issued a certificate of compliance
by the Commissioner, as provided by this act.

656
657
658
659

(g) No person may operate a commercial whale watching
operation or conduct commercial whale watching activities
without having first obtained a license to do such from the
Commissioner pursuant to the provisions of section 11 of this act.

660
661
662
663

Section 10. The Northern Right Whale Recovery Fund664
(a) There shall be established and set up on the books of the

Commonwealth of Massachusetts a separate fund to be known
as the “Northern Right Whale Recovery Fund.” (the Fund). The
Fund will be used to receive all funds and monies received or
appropriated by the Commonwealth of Massachusets to support
the conservation and recovery of the Northern Right whale, to
support research and management efforts for the whale, and to
facilitate and support the purposes of this act.

665
666
667
668
669
670
671
672

(b) The expenditures (subject to appropriation) by the
Secretary for the whale from the Fund and any other monies to
be spent on the Northern Right whale, unless directed by statute,
will be used in a manner to protect and enhance the long term
viability oftheir species so as to achieve, in the most direct manner
possible, the recovery of Northern Right whale. No monies shall
be spent from the Fund for research, conservation, or
management efforts unless such spending results in the protection
of the Northern Right whale, the use of its habitat, and the
recovery of their species.

673
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678
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(c) In any given fiscal year of the Commonwealth, monies that
remain in the Fund after the needs of the Commonwealth’s
Northern Right whale recovery effort have been met, and when
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such remaining funds are not seen to be required nor intended
for use by the Commonwealth’s recovery efforts for this whale
in future years, may be used by the Secretary, upon the
recommendation and approval of the Recovery Task Force, in
the conservation efforts for other endangered species and may be
transferred to appropriate accounts.

686
687
688
689
690
691

(d)(i) The Secretary shall support advocacy activites for the
conservation of the Northern Right whale within the Common-
wealth, in other states, on an international level, within the federal
government of the United States, in order to insure the most
complete and effective and comprehensive implementation of
protective and conservation efforts for the whale.

692
693
694
695
696
697

(ii) In order to provide for the provisions of paragraph (i) of
this subsection, in any given fiscal year an amount of 5% of all
monies to be expended from the Fund and monies that have
remained unused in the Fund shall be expended (subject to
appropriation) by the Secretary, upon the approval of the
Recovery Task force, and allocated to the “Green World
Endangered Species Fund,” a non-profit advocacy organization
incorporated in the Commonwealth of Massachusetts, to conduct
advocacy activities for the conservation and recovery of the whale.

698
699
700
701
702
703
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705
706

Section 11. Licensing of Commercial Whale Watching707
(a) Any person who conducts or operates a commercial whale

watching operation within the Commonwealth, or sells tickets or
rights to allow or to assist others to view members of the biological
order Cetacea, must first obtain a license to do such from the
Department.

708
709
710
711
712

(b) In order to provide a basis for the support of the
Commonwealth’s Northern Right whale conservation program
and its conservation efforts for other endangered species of
whales, a fee of $1 is assessed upon the holder of a license for
each passenger or individual paying customer of the license
holder.

713
714
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(c) A license must be renewed every year. The license may be
issued without an initial payment of the fee mentioned in
paragraph (b) of this section. However, on the first day of each
month thereafter and for the length of the license, the license
holder shall pay to the Commonwealth, and the Commonwealth
shall collect, the accumulated fees owed under this section of this

719
720
721
722
723
724



[JanuaryHOUSE - No. 462720

act. Failure to pay the fee on time shall be cause for the immediate
revocation of the license.

725
726

(d) All fees collected pursuant to this section of the Act shall
be deposited in the Northern Right Whale Recovery Fund.

727
728

(e) The Commissioner shall promulgate and adopt regulations
to insure the conservation and protection of Cetaceans through
the conduct of commercial whale watch operations and shall make
and adopt rules for the operation of commercial whale watch
operations under license. A license may be revoked for cause at
any time, which shall include the violation of any statute or
regulation of the Commonwealth, pending a review and final
action by the Department.

729
730
731
732
733
734
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736

(f) The commercial whale watching of Northern Right whales
is prohibited and is considered a “take” of the whale under the
provisions of this Act and no license may be issued under this
section of the Act to allow it.

737
738
739
740

(g) The Commissioner will formally seek the recommendations
of the Recovery Task Force in implementing the provisions of this
section of the Act and will only issue regulations and rules under
the provisions of this act with the approval of the Recovery Task
Force.

741
742
743
744
745
746

(a) Any person convicted of violating any prohibitions set forth
in section 7 and section 11(f) of this act in a district court of the
Commonwealth shall be fined no more than twenty-five thousand
dollars per violation of this act or sentenced to no more than two
and one-half years to a county house of correction or both.

747
748
749
750
751

(b) The Secretary may assess and collect a civil fine for
violations of this act which do not involve the actual killing of
a Northern Right whale or the physical destruction or chemical
contamination of its marine environment. Persons found in civil
violation of this act may be assessed up to twenty-five thousand
dollars for every violation of this act or up to twenty-five thousand
dollars for every day that they are found to be in violation of this
act.

752
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759

(c) Any person, who supplies information on alleged violations
of this act that leads to a conviction in a court of law may be
awarded by the Secretary in the amount of up to one-half the
amount of all fines or costs that are collected from the convicted
individual. Also, up to one thousand dollars may be awarded by
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Section 12. Penalties



HOUSE - No. 46271990] 21

765 the Secretary, from available monies in the Fund, to persons who
766 supply information leading to the assessment of civil fines against
767 individuals or that result in their conviction in criminal court for
768 violations of provisions of this act.
769 (d) Any monies realized from fines imposed as penalties for
770 violations of prohibitions set forth in this act will be directly
771 deposited into the Northern Right Whale Recovery Fund.
772 Section 13. Separability
773 If any provision of this Act or the application of such provision
774 to any person or circumstance shall be held invalid, the validity
775 of the remainder ofthe Act and the applicability of such provisions
776 to other persons or circumstances shall not be affected thereby.
777 Section 14. Right of Action
778 Any citizen of Massachusetts may file suit or bring an action
779 in a Superior court of the Commonwealth to enforce the
780 provisions and purposes of this act.
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