
No.SENATE 659
By Mr. Houston, a petition (accompanied by bill, Senate, No. 659)

of John Patrick Houston, David B. Cohen, Robert A. Durand,
John J. Binienda and other members of the General Court for legis-
lation to stabilize health care coverage in the Commonwealth.
Insurance.

In the Year One Thousand Nine Hundred and Ninety

An Act to implement health emergency alleviation legislation.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to stabilize the health care coverage
3 market and to suspend the deprivation by insurers’ underwriting
4 decisions and rate increases of health care coverage to certain
5 significant segments of the population of the Commonwealth for
6 a period long enough to enable the Legislature to examine and
7 restructure the health care coverage system, therefore it is hereby
8 declared to be an emergency law, necessary for the immediate
9 promotion and preservation of the public health, safety, welfare

10 and convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

I SECTION 1. Definitions
2 For the purposes of this act, the following words and phrases
3 shall have the following meanings:
4 Affected population; residents of the commonwealth,
5 including employees of employers having at least one Massachu-
-6 setts resident as an employee, who are applicants for health care
7 coverage as herein defined, or who are covered under a contract
8 or policy issued by an insurer as herein defined, which contract
9 or policy is issued for delivery within or without the common-

-10 wealth as one of the following:
11 (Da non-group medical service plan or a non-group medicare
12 supplement contract under Chapter 176 A of the General Laws,
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13 (2) a non-group hospital service plan or a non-group medicare
14 supplement contract under Chapter 1768 of the General Laws,
15 (3) a small business policy as herein defined, issued under
16 Chapter 175, 176A, 1768 or 176 G of the General Laws.
17 Commissioner: commissioner of insurance appointed
18 under the provisions of G.L.C. 26, 5.6, or his or her designee.
19 Covered person; —an individual who is a member of the
20 affected population.
21 Effective period; a period of one year beginning the date
22 this Act is approved, or beginning January 1, 1991, whichever date
23 is later.
24 Health care coverage; a policy or contract issued by an
25 insurer, as herein defined, including both non-group and group
26 policies, however characterized or marketed, and including any
27 form of reinsurance or stop-loss coverage, aggregate or otherwise,
28 issued to a small business operating, alone or through athird party
29 administrator, an employment-related health benefit plan of any
30 kind.
31 Insurer: - a company authorized to write accident and health
32 insurance under G.L. c. 175, a hospital service corporation
33 governed by the provisions of G.L. c. 176A, a medical service
34 corporation governed by the provisions of G.L. c. 1768, or a
35 health maintenance organization governed by G.L. c. 176 G which
36 markets or offers health care coverage covering or proposing to
37 cover a member of the affected population.
38 Interested person; any person, agency or organization
39 which has the legal right or has been granted permission to appear
40 and present testimony at a hearing, including the Attorney
41 General, a covered person, or his or her representative.
42 Small business policy; any policy or contract of health care
43 coverage offered or issued to any business, including a business
44 consisting only of one or more self-employed persons, in which
45 the total of full-time equivalent employees, when averaged on an
46 annual basis, does not exceed fifty. For the purposes of this Act,
47 any policy issued to an association, trust or chamber of commerce
48 which covers small businesses shall be deemed to be a small
49 business policy, even if the total number of persons covered under
50 the policy exceeds fifty.
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SECTION 2. (a) Notwithstanding the provisions of any other
law or of any contract or policy providing for health insurance
coverage, no increase in rates or premium charges for health
insurance coverage in the affected lines shall be charged or become
effective during the effective period of this act, except as permitted
by section 2(b), 2(c).

2
3
4
5
6

(b) Any insurer offering or issuing health care coverage to the
affected population may apply to the commissioner for relief from
the provisions of section 2(a) and/or 3(a). The commissioner
shall grant such relief, either in whole or in part, upon a
demonstration satisfactory to the commissioner that the insurer’s
solvency or financial integrity/stability is or will be imminently
endangered by the application of said section 2 (a). In making such
application, the insurer shall provide such information as the
commissioner may require. The commissioner shall grant relief
only after a public hearing in which any interested person may
participate in accordance with such limitations as the commis-
sioner may establish. The commissioner may require that any
insurer seeking relief pay the actual costs of any actuary,
accountant or other expert deemed necessary by the commissioner
to assist in evaluating the insurer’s application. The commissioner
shall schedule a hearing to commence no later than forty-five days
after the insurer has submitted all information required by the
commissioner. The commissioner shall render a decision in
writing within thirty days of the conclusion of the hearing on such
application and such decision shall include findings of fact and
conclusions of law.
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28 (c) Notwithstanding the provision of Chapter 176A, section 6
the commissioner may reopen the hearing if the Medicare
Catastrophic Coverage Act of 1988 is repealed. The commissioner
shall approve or disapprove such contracts or rates within thirty
days following the conclusion of the public hearing to be effective
not earlier than thirty days subsequent to such approval. The
commissioner shall only consider information regarding the
repeal of the Catastrophic Coverage Act of 1988.
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36 (d) If the solvency of BC/BS is imminently endangered, the

commissioner, after a public hearing, may declare an emergency,
and notwithstanding the provisions of any other law or regula-
tion to the contrary, is authorized to make an assessment as he
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40 deems necessary on all insurers, as herein defined, in order to
41 maintain the affordability and accessibility of Medex and Blue
42 Cross/Blue Shield non-group. The commissioner shall also
43 develop a mechanism for more equitable assessments of health
44 insurers, including, but not limited to self-insured groups, and
45 establish such rules and regulations as he deems necessary to
46 accomplish said purpose.

1 SECTIONS, (a) Notwithstanding the provisions of any other
2 law or of any health care coverage contract or policy, no insurer
3 shall cancel or non-renew any policy or contract of health care
4 coverage to any individual, family or group within the affected
5 population, except for one of the following reasons: -

6 (I) fraud
7 (2) misrepresentation
8 (3) non-payment of p(3) non-payment of premium
9 (4) written request of covered person; or

10 (5) the insurer has been granted relief from compliance with
11 Section 2(a) in accordance with section 2(b).
12 (b) For purposes of this section, the term “non-renewal” shall
13 mean an insurer’s refusal or failure to renew or continue a contract
14 on exactly the same terms as existed prior to the renewal or
15 anniversary date of the contract. Offering to renew a contract only
16 on different terms shall constitute “non-renewal”.
17 (c) No cancellation or non-renewal of any policy or contract
18 providing health coverage to any individual or group shall become
19 effective unless;
20 (I) the policy or contract holder has been given written notice
21 of such intention to cancel or non-renew at least ninety days prior
22 to its intended effective date, unless the commissioner determines
23 that the particular circumstances of such intended cancellation or
24 non-renewal by the insurer warrant a notice of less than ninety
25 days;

26 (2) the notice states with specificity the reasons for the
cancellation;

28 (3) the form of the notice has been approved by the commis-
29 sioner and contains a provision that permits the insured to appeal
30 the cancellation or non-renewal to the commissioner under such
31 circumstances as he shall prescribe or determine; and
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32 (4) the insurer has made provision satisfactory to the
33 commissioner for notification of all covered persons.

1 SECTION 4. (a) No insurer shall decline or refuse to issue any
2 contract or policy providing health care coverage to any member
3 of the affected population during the effective period of this act
4 unless such refusal or declination is based on one or more reasons
5 contained in written, objective standards which have been
6 previously filed with and approved by the commissioner. For the
7 purposes of this section an insurer’s failure to act on an appli-
-8 cation in a reasonable period of time, as determined by the
9 commissioner shall be considered to be a refusal or declination.

10 (b) The commissioner shall approve only underwriting
11 standards for which bona fide statistical differences in risk have
12 been substantiated. Such statistical differences shall be justified
13 by claims experience and sound actuarial projections, which
14 together must be sufficient to establish significant and substantial
15 differences in class rates or coverage.
16 (c) Notwithstanding section (b), the commissioner shall not
17 approve any standards filed with him pursuant to section 4(a) that
18 include such invidiously discriminatory factors as race, gender,
19 sexual orientation, religion, location, type of employment,
20 lifestyle or proxies for such factors, or prior treatment for or
21 diagnosis of any condition for which benefits are required to be
22 covered by law.

1 SECTIONS, (a) Upon a determination after due hearing that
2 an insurer has cancelled, non-renewed or refused to issue or renew
3 any policy or contract providing health care coverage, except in
4 accordance with sections of this act, and such action by the
5 insurer, the commissioner shall, if he finds that such action by
6 the insurer disrupts the market for health care coverage in the
7 commonwealth or any part thereof, suspend the authority of such

£ 8 insurer to transact any form of health and life insurance, including
9 annuities, in the commonwealth until such time as such practice

10 or practices by the insurer have ceased. To demonstrate that such
11 action is needed to protect its insolvency, an insurer shall file such
12 information as the commissioner may require prior to cancelling
13 or refusing to issue or renew any such policy or contract.
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14 (b) The commissioner may, in addition to the penalty above,
15 prohibit such insurer from the further transaction of such business
16 for a period of not more than two years after the effective period
17 of this act.
18 (c) For the purposes of this section, the commissioner may at
19 his or her discretion treat all insurers which by virtue of business

20 association, financial arrangements, common ownership or other
21 affiliation or which represent themselves to be or are customarily
22 known as an insurance company group or similar trade
23 designation, as a single insurer.
24 (d) Notwithstanding any suspension, prohibition or other
25 penalty imposed on an insurer pursuant to this section, no such
26 contract or policy providing health care coverage to any covered
27 person in accordance with the terms and requirements of such
28 contract or policy and in accordance with the standards under any
29 law or regulation of the commonwealth. Similarly, notwith-
-30 standing any suspension, prohibition, or other penalty imposed
31 on an insurer pursuant to this section, no such insurer shall cancel
32 or non-renew, or decline an application or refuse to issue, any
33 contract or policy providing health care coverage to any members
34 of the affected population, except as permitted by sections four
35 and five.

1 SECTION 6. (a) The commissioner shall on or before
2 September 1, 1990, or such later date as may be not more than
3 ninety days prior to the last day of the effective period of this act,
4 submit to the clerk of the house and the clerk of the senate a report
5 containing his or her findings and recommendations on the basis
6 of a study, which shall include but not be limited to the following
7 matters:
8 (1) the structure, effectiveness and efficiency of BC/BS of
9 Massachusetts;

10 (2) the adequacy and efficacy of the laws and regulations of
1 I the commonwealth governing health care coverage, including but
12 not limited to financial standards and oversight, cost containment,

13 solvency protection, reinsurance coverage, rate regulation, benefit
14 packages and management, availability and allordability, and tax

15 exemptions;
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16 (3) a review of market conditions in the last three years,
17 including underwriting practices and rate changes.
18 (b) The commissioner’s report shall include specific findings
19 and recommendations concerning the effects of the current market
20 on the affected population, specifically the elderly, purchasers of
21 non-group coverage, owners and employees of small businesses,
22 economically disadvantaged, persons suffering conditions for
23 which health care coverage benefits are required by law to be
24 provided. The commissioner’s report shall also include specific

f25 findings and recommendations concerning stabilizing rates for
26 group policies.
27 (c) For the purposes of this study and report and notwith-
-28 standing the provisions of any other law, the commissioner may
29 engage such independent experts as he deems necessary, including
30 but not limited to accountants, actuaries, attorneys, management
31 and other consultants to assist in preparing his analysis, and the
32 commissioner may expend for such services an amount not to
33 exceed one million dollars. The commissioner is authorized and
34 directed to collect any such amount by assessment, without further
35 appropriation, of all insurers providing health care coverage,
36 based on their pro rata market share as determined by the commis-
-37 sioner.

1 SECTION 7. The commissioner may promulgate such rules
2 and regulations, in accordance with the requirements of
3 chapter 30A of the General Laws as may be required to carry out
4 the purposes of this act.

1 SECTION 8. Any violation of this act by any insurer or any
2 other person shall be deemed to be a violation of chapters 93A
3 and 176 D of the General Laws. For the purposes of this section,
4 any such violation shall, in addition to any penalty provided by
5 any other law, be subject to a civil forfeiture in the amount of

_
6 not more than $lO,OOO for each and every violation. The commis-

*7 sioner may collect such assessment by means of an adjudicatory
8 proceeding conducted in accordance with the provisions of
9 chapter 30A of the General Laws.
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1 SECTION 9. Severability

2 If any section or portion of a section of this act or the appli-
3 cability thereof to any person, entity or circumstance is held
4 invalid by a court, the remainder of this act and the applicability
5 of such provision to other persons, entities or circumstances shall
6 not be affected thereby.

1 SECTION 10. This law shall take effect on passage and
2 section 2 shall apply to any application, request, filing or renewal
3 which is intended to become effective between October 1, 1989

(

4 and Januarv I, 1990.
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