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In the Year One Thousand Nine Hundred and Ninety

An Act relative to low-income housing and rehabilitation tax
CREDITS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 There is hereby established for buildings placed in service in
2 1990, the costs of new construction and substantial rehabilitation
3 that are not subsidized by the Commonwealth of Massachusetts
4 are eligible for a maximum 9-percent credit, claimed annually for
5 10 years. For buildings placed in service in 1990, the acquisition
6 cost of existing buildings and the costs of new construction and
7 substantial rehabilitation which are subsidized by the Common-
-8 wealth of Massachusetts are eligible for a maximum 4-percent
9 credit, also claimed annually for 10 years. For buildings placed

10 in service after 1990, these credit percentages are adjusted to
11 maintain a present value of 70 percent and 30 percent for the two
12 types of credits, and are determined monthly for property placed
13 in service in each month. A taxpayer’s credit amount in any
14 taxable year is the product of the appropriate credit percentage
15 and the qualified basis in such year.
16 For buildings placed in service after 1990, the credit percentage
17 is determined monthly, to achieve a present value of either 70
18 percent (most newly constructed and substantially rehabilitated
19 buildings) or 30 percent (existing buildings and all federally-

-20 subsidized buildings) of the qualified basis. The present value is
21 calculated as of the last day of the first year of the 10 year credit

period. The discount rate used to determine the present value



SENATE - No. 1332 [January2

23 “one minus the maximum individual state income tax rate” of the
24 annual applicable state rates for mid-term and long-term
25 obligations applicable for the month the building is placed in
26 service.
27 The Treasury Department’s monthly adjustments of the credit
28 percentages are to be determined on a discounted after-tax basis,
29 based on the average of the annual applicable state rates for mid-
-30 term and long-term obligations for the month the building is
31 placed in service. The after-tax interest rate is to be computed as
32 the product of (1) the average applicable state rates and (2) “one
33 minus the maximum individual state income tax rate. The
34 discounting formula assumes each credit is received on the last
35 day of each year and that the present value is computed as of the
36 last day of the first year.

37 For buildings placed in service after 1990, however, the
38 taxpayer may irrevocably elect to determine the credit per-
-39 centage applicable to the building in advance of the building’s
40 placed-in-service date with the consent of the housing credit
41 agency. Such an election will be binding for state income tax
42 purposes on the taxpayer, the housing credit agency and all
43 successors in interest. The election must be made by the fifth day
44 of the month following the close of the month in which a binding
45 agreement is made between the taxpayer and the housing credit
46 agency as to the housing credit dollar amount to be allocated to
47 the building. In the case of a building financed with the proceeds
48 of tax-exempt bonds for which no allocation from a housing credit
49 agency is required, the election must be made by the fifth day of
50 the month following the close of the month the bonds are issued.
51 The credit percentage for substantial rehabilitation expendi-
-52 tures is determined when the rehabilitation is completed and
53 placed in service, but no later than the end of the 24-month period
54 for which such expenditures are aggregated. These rehabilitation
55 expenditures are treated as separate new building for purposes of
56 the credit.
57 The qualified basis with respect to which the credit is computed
58 is determined as the percentage of eligible basis in a qualified low-
-59 income building attributable to the low-income rental housing
60 units. This percentage is the lesser of (1) the percentage of low-
-61 income units to all residential rental units or (2) the percentage
62 of the floor space of the low-income units to the floor space of
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63 all residential rental units. In these calculations, low-income units
64 generally are those housing units actually occupied by low-income
65 tenants, whereas residential rental units are all housing units,
66 whether or not occupied.
67 With respect to the new construction credit, the eligible basis
68 of a building is determined at its placed-in-service date. With
69 respect of the acquisition and substantial rehabilitation credits, the
70 eligible basis of a building is determined at the end of the first
71 taxable year of the credit period. This determination is made
72 before the basis of the building is adjusted to take into account
73 depreciation deductions allowable for such first taxable year
74 The qualified basis of a building may be increased subsequent
75 to the initial determination only by reason of an increase in the
76 number of low-income units or in the floor space of the low-
77 income units. Credits claimed on such additional qualified basis
78 are determined using a credit percentage equal to two-thirds of
79 the applicable credit percentage allowable for the initial qualified
80 basis. As described below under authority must be received for
81 credits claimed on additions to qualified basis, in the same manner
82 as for credits claimed on the initial qualified basis, if the building
83 has no unused credit authority that may be applied toward such
84 increase. Unlike credits claimed on the initial qualified basis,
85 credits claimed on additions to qualified basis are allowable
86 annually on a straight-line basis for the portion of the required
87 15-year compliance period remaining after eligibility for such
88 credits arises, regardless of the year such additional qualified basis
89 is determined.
90 The eligible basis consists of (1) the cost of new construction,
91 (2) the cost of substantial rehabilitation, and (3) the cost of
92 acquisitions of existing buildings acquired by purchase including
93 additions to qualified basis attributable to rehabilitation
94 expenditures, if any, to such buildings incurred before the close
95 of the first taxable year of the credit period the cost of which does
96 not exceed $2OOO per low-income unit. Qualified basis is
97 determined in the same fractional manner as for new construction
98 or acquisition costs even if all rehabilitation expenditures are
99 made only to low-income units. Only the adjusted basis of
100 depreciable property may be included in eligible basis.
101 The eligible basis of a building is determined at the time the
102 building is placed in service. For this purpose, rehabilitation
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expenditures resulting in qualified basis in excess of $2OOO of per
low-income unit are treated as placed in service at the close of
the period is not to exceed 24 months. In the case ofrehabilitation
expenditures incurred in connection with the acquisition of an
existing building and which do not average at least $2OOO of
qualified basis per low-income unit, capital expenditures incurred
through the end of the first year of the credit period may be
included in the original eligible basis. Rehabilitation expendi-
tures need not, however, be incurred by the taxpayer claiming the
credit; under certain circumstances, they may have been incurred
by the seller of the building.
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Only the adjusted basis of the building and certain common
facilities may be included in eligible basis. The adjusted basis is
determined by taking into account the adjustments described in
Federal tax code section 1016 (other than paragraphs (2) and (3)
of section 1016(a), relating to depreciation deductions), including,
for example, the basis adjustment provided in section 48(q) for
any rehabilitation credits allowed under section 38. The cost of
land is not included in adjusted basis. The basis of units whose
cost per square foot is disproportionate to that of the low income
housing units by more than 15 percent of the average cost per
square foot of the low-income units is excluded from eligible basis.
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The cost of acquisition of an existing building may be included
in eligible basis and any rehabilitation expenditures to such a
building incurred before the close of the first year of the credit
period may at the election of the taxpayer also be included in
eligible basis, without a minimum rehabilitation requirement.
These costs may be included in eligible basis, however, only if the
building or a substantial improvement to the building has not been
previously placed in service within 10 years and if the building
(or rehabilitated property within the building is not subject to the
15-year housing credit compliance period.
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A building that is transferred in a transaction where the basis
of the property in the hands of the new owner is determined in
whole or part by the adjusted basis of the previous owner is

considered not to have been newly placed in service for purposes
of the 10-year placed-in-service requirement. Further, a building
which has been acquired by a governmental unit or certain
qualified 501(c) (3) or 501(c) (4) organizations is not treated as
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142 placed in service by that governmental unit or organization for
purposes of the 10-year placed-in-service requirement, if the
acquisition occurred more than 10years from the date the building
or a substantial improvement to the building was last placed in
service. Further, a building acquired by foreclosure by a taxpayer
other than a governmental unit or 501(c) (3) organization is not
treated as newly placed in service by that taxpayer for purposes
of the 10-year requirement if the foreclosure occurred more than
10 years from the date the building or a substantial improvement
to the building was placed in service and the property was resold
within twelve months.
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Eligible basis does not include the amount of any Federal grant,
regardless of whether such grant is includible in gross income. If
any portion of the eligible basis attributable to new construction
or to substantial rehabilitation expenditures is financed with
Federal subsidies, the qualified basis is eligible only for the 30
percent present value credit, unless such Federal subsidies are
excluded from eligible basis.
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A Federal subsidy is defined as any obligation the interest on
which is exempt from tax under section 103 or a direct or indirect
Federal loan, if the interest rate on such loan is less than the
applicable Federal rate.
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A residential rental project qualifies for the low-income housing
tax credit only if (1) 20 percent or more of the aggregate residential
rental units in the project are occupied by individuals with incomes
of 50 percent or less of area median income as published by HUD
under section 8 of the Housing Act of 1937 for very low-income
families or (2) 40 percent or more of the aggregate residential
rental units in the project are occupied by individuals with incomes
of 60 percent or less of area median income. These income levels
are adjusted for family size. All units comprising the minimum
set-aside in a project must be suitable for occupancy and used on
a nontransient basis, and are subject to the limitation on gross
rent charged to residents of set-aside units.
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A special set-aside may be elected for projects that satisfy a
stricter requirement and that significantly restrict the rents on the
low-income units relative to the other residential units in the
building. Projects qualify for this rule only if, as part of the general
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set-aside requirements, 15 percent or more ofall low-income unit180
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are occupied by individuals having incomes of 40 percent or less
of area median income, and the average rent charged to tenants
in the residential rental units which are not low-income tenants
for comparable units. Under this special rule, a low-income tenant
who initially meets the 40 percent test will continue to qualify in
the future as such, as long as the tenant’s income does not exceed
170 percent of the qualifying income limitation. Additionally, if

a project to which this special set-aside requirement applies ceases
to comply with the continuous compliance requirement because
of increases in existing tenants’ incomes, no penalties are imposed
if each available low-income unit is rented to tenants having
incomes of 40 percent of less of area median income, until the
project is again in compliance.
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The owner of each project must irrevocably elect the minimum
set-aside requirement at the dose of the first year of the credit
period. In the case of a project consisting of a single building, the
set-aside requirement must be met within 12 months of the date
the building or rehabilitated property is placed in service, and
complied with continuously thereafter for a period ending 15 years
after the first day of the first taxable year in which the credit is
allowable.
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202 In the case of a multiple building project, buildings need not

meet the minimum low-income set-aside requirement in the order
that the buildings are placed in service. If within 12 months of
the placed-in-service date of a prior building the project meets the
set-aside requirement with respect to such first building and any
subsequent buildings placed in service within the 12-month
period, then such first building and included subsequent buildings
are part of a qualified low-income project. Subsequent buildings
not included in determining whether the project satisfies the set-
aside requirement with respect to prior buildings have their own
12-month period within which they are required to be included
in the set-aside determination for the project. Since application
of this rule may result in buildings which are part of the same
project having differentcredit periods, section 42(g)(5) permits the
taxpayer to redefine the mix of buildings considering a part of
the project for purposes of determining continued compliance
with the set-aside requirement.
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The determination of whether a tenant qualifies as low-income219
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tor purposes of the minimum set-aside requirement is made on
a continuing basis, both with regard to the tenant’s income and
the qualifying area income, rather than only on the date the tenant
initially occupies the unit. An increase in a tenant’s income relative
to qualifying area income may result, therefore, in a unit ceasing
to qualify as occupied by a low-income person. However, a
qualified low-income tenant is treated as continuing to be such
notwithstanding de minimis increases in his income. Under this
rule, a tenant qualifying when initially occupying a rental unit will
be treated as continuing to have such an income provided his
income does not increase to a level more than 40 percent in excess
of the maximum qualifying income, adjusted for family size. If
the tenant’s income increases to a level more than 40 percent above
the otherwise applicable ceiling or the tenant’s family size
decreases so that a lower family income applies to the tenant, that
tenant is no longer counted in determining whether the project
satisfies the set-aside requirement. No penalty is assessed in such
an event, however, provided that each residential rental unit that
becomes vacant of comparable or smaller size to the units
occupied by tenants who no longer satisfy the applicable income
requirement is rented to low-income tenants until the project is
again in compliance.

Vacant units, formerly occupied by low-income individuals,
may continue to be treated as occupied by qualified low-income
individuals for purposes of the set-aside requirement as well as
for determining qualified basis provided reasonable attempts are
made to treat the units and no other units of comparable or smaller
size in the project are rented to nonqualifying individuals. In no
case is a unit considered to be occupied by low-income individuals
if all of the occupants of such unit are students, no one of whom
is entitled to file a joint income tax return.

The gross rent paid by families in units on which a tax credit
is claimed may not exceed 30 percent of the applicable area income
qualifying as “low,” adjusted for family size. Gross rent includes
the cost of any utilities, other than telephone. If any utilities are
paid directly by the tenant, the maximum rent that may be paid
by the tenant is reduced by a utility allowance prescribed by the
Treasury Department.

The gross rent limitation applies only to payments made directly
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by the tenant. For example, any rental assistance payments made
on behalf of the tenant, such as through section 8 of the United
States Housing Act of 1937 or any comparable Federal, state or
local rental assistance, are not included in gross rent for purposes
of the 30-percent limit. Such payments are, however, included in
determining gross rent for purposes of the special exception for
rent-skewed projects.

A qualified low-income building is a building which is subject
to the 15-year compliance period and which is part of a qualified
low-income project. A qualified low-income project is a project
that meets the minimum set-aside requirement and other
requirements with respect to the set-aside units at all times that
buildings comprising the project are subject to the 15-year
compliance period. A project may include multiple buildings
having similarly constructed housing units, provided the buildings
are located on the same tract of land, are owned by the same
person for Federal income tax purposes, and are financed
pursuant to a common plan of financing. Owner-occupied
buildings with four or fewer units are ineligible for the credit.

Qualified residential rental projects must remain as rental
property and must satisfy the minimum set-aside requirement,
described above, throughout a 15-year compliance period. Units
on which credits are claimed, in addition to those meeting the
minimum set-aside requirement on which a credit is allowable,
must continuously comply with this requirement. The taxpayer
may defer the beginning of the credit period to the taxable year
following the taxable year the building of the 15 year compliance
period. Within 90 days of the end of the first taxable year of the
credit period, the taxpayer must make certain certifications to the
Commissioner of Revenue regarding set-aside compliance and
other matters.

Owners and operators of low-income housing projects on which
a credit has been claimed may correct any noncompliance with
the set-aside requirement within a reasonable period after the
noncompliance is discovered or reasonably should have been
discovered. If the taxpayer can correct the noncompliance in the
manner required, there is no recapture.

If the qualified basis of a building for which a low-income
housing credit was claimed is reduced other than in the event of
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certain casualty circumstances or if the property is disposed ot
without the posting of a bond satisfactory to the Commissioner
ofRevenue, the accelerated portion of the credit for all prior years
may be recaptured. There is no recapture of the credit for certain
de minimus changes in qualified basis by reason of changes in the
floor space of low-income housing units. For partnerships
comprised of at least 35 partners, unless the partnership elects
otherwise, no change in ownership will be deemed to occur
provided that within any 12-month period, at least 50 percent in
value of the original ownership is unchanged.

Credits may be allocated only during the calendar year in which
the building or rehabilitated property is placed in service. Three
exceptions are provided to this general rule. First, credits may be
allocated for additions to qualified basis which occur after the
building is placed in service. Second, credits may be allocated in
a later year pursuant to an earlier binding agreement made no
later than the year in which the building is placed in service. Third,
a building may be placed in service in the year in which the credit
allocation is received or in either of the two succeeding years
provided that the taxpayer’s basis in the project by the close of
the calendar year in which the credit allocation is made by the
housing credit agency is at least 10 percent of its reasonably
expected basis in the project at the time the project is placed in
service. This provision applies only to credit allocations for new
construction, substantial rehabilitation expenditures eligible for
the 70-percent value credit, and existing buildings as to which a
credit is allowable for substantial rehabilitation expenditures.

A new owner of a building during its 15-year compliance period
is eligible to continue to receive the credit as if the new owner
were the original owner, using the same qualified basis and credit
percentages as used by the original owner. Rehabilitation
expenditures on such property may qualify for a credit in the same
manner as rehabilitation expenditures on other qualifying
property. The accelerated portion of credits claimed in previous
years will be recaptured upon a transfer, subject to the election
ot the original owner to post a bond. All dispositions of ownership
interests in buildings are treated as transfers for purposes of
recapture, except tor a special rule for certain partnerships. There
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336 is no election for the new owner to assume the recapture liability
337 for prior year credits.
338 Credits from passive activities generally are limited to the tax
339 attributable to the passive activities. Suspended losses and credits
340 are carried forward and treated as deductions and credits from
341 passive activities in the next year. Suspended losses from an
342 activity are allowed in full when the taxpayer disposes of his entire
343 interest in the activity

344 These limitations apply to individuals, estates, trusts, and
345 personal service corporations.
346 By a special rule, a $25,000 allowance applies to low-income
347 housing and rehabilitation credits on a deduction equivalent basis,
348 regardless of whether the taxpayer claiming the credit actively
349 participates in the rental real estate activity generating the credit
350 The low-income housing credit is subject to the rules of the
351 general business credit (sec. 38), including the maximum amount
352 of income tax liability that may be reduced by a general business
353 credit in any one year. This limitation is equal to the excess of
354 the taxpayer’s net income tax over the year, or 25 percent of so
355 much of the taxpayer’s net regular tax liability as exceeds $25,000,
356 No portion of the low income housing credit for any taxable
357 year may be carried back to a taxable year ending before 1990.
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