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By Ms. Pines, a petition (accompanied by bill, Senate, No. 1433)

of Lois G. Pines, Kenneth H. Lemanski and David B. Cohen for legis-
lation to expand the practice of medicine to include utilization review
by third party payors for psychiatric patients. Insurance.

In the Year One Thousand Nine Hundred and Ninety

An Act expanding the practice of medicine to include utilization
REVIEW BY THIRD PARTY PAYORS FOR PSYCHIATRIC PATIENTS.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to immediately protect the public by
3 providing that utilization review is included as part of the practice
4 of medicine and must be performed by a physician licensed to
5 practice in the commonwealth, therefore, it is hereby declared an
6 emergency law, necessary for the immediate preservation of the

public convenience

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and bv the authority of the same, as follows:

1 SECTION 1, The General Laws, as appearing in the 1988
2 Official Edition, is hereby amended by adding a new
3 Chapter 112 A as follows:

4

5 Section 1. In Chapter 112A, the following words shall have the
6 following meanings as used in this chapter.

Certified clinical specialist in psychiatric and mental health
8 nursing, a registered nurse licensed under the provisions of
9 section eighty Bof chapter one hundred and twelve and authorized

10 by the board of registration in nursing to practice as a certified
11 clinical specialist in psychiatric and mental health nursing.
12 Licensed independent clinical social worker, a person licensed
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13 to practice social work in the commonwealth as defined in
14 section one hundred and thirty of chapter 112.
15 Physician, a person licensed to practice medicine in the
16 commonwealth pursuant to chapter 112.
17 Psychiatrist, a physician who devotes all or substantially all of
18 his practice to the treatment of psychiatric patients.
19 Psychiatric Hospital, any hospital licensed under section fifty-

-20 one of chapter one hundred and eleven or section twenty-nine of
21 chapter nineteen, which contains a majority of its beds licensed
22 to provide psychiatric hospital services, or a unit of any hospital
23 licensed under section fifty-one of chapter one hundred and
24 eleven, and the teaching hospital of the University of Massachu-
-25 setts Medical School, which contains only psychiatric beds as
26 defined by the department of public health and any institution
27 operated by the Department of Mental Health.
28 Psychologist, a person licensed to practice psychology in the
29 commonwealth as defined in section one hundred and eighteen
30 of chapter I 12.
31 Substance Abuse Hospital, any hospital licensed under
32 section fifty-one of chapter one hundred and eleven or
33 section twenty-nine of chapter nineteen and with a majority of
34 its beds used to provide drug or alcohol treatment services, or a
35 unit of any hospital licensed under section fifty-one of chapter one
36 hundred and eleven, and the teaching hospital of the University
37 of Massachusetts Medical School, which contains beds used to
38 provide drug or alcohol treatment services.
39 Third Party Payor, any entity, including but not limited to, any
40 insurance company, health maintenance organization, nonprofit
41 hospital service corporation, or preferred provider organization,
42 other than a natural person, government, political subdivision of
43 government, unit or authority thereof, who is responsible lor
44 payment either to a natural person or to a hospital for health
45 services, goods and supplies provided by a hospital.
46 Utilization Review, the review of medical records, summaries
47 of medical records, letters, or the examination ot a person on
48 behalf of any third parly payor, for the purpose of determining
49 the medical necessity of an individual’s admission as an inpatient
50 to or continued stay in a psychiatric or substance abuse hospital,
51 whether performed before, concurrently with, or subsequent to
52 the admission to a psychiatric or substance abuse hospital.
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53 Section 2. Utilization review of the medical necessity of a
54 person’s admission or continued stay as an inpatient in a
55 psychiatric or substance abuse hospital conducted for. by or on
56 behalf of any third party payor shall be performed, in cases
57 involving psychiatric hospital services, only by a psychiatrist or,
58 in cases involving substance abuse hospital services, by a physician
59 who either is listed by the American Society of Addictive Medicine
60 or who devotes all or substantially all of his or her practice to
61 the treatment of substance abuse patients. Nothing herein shall
62 prevent a physician from being assisted in performing utilization
63 review by a certified clinical specialist in psychiatric and mental
64 health nursing, by a psychologist or licensed independent clinical
65 social worker, either of whom devotes all or substantially all of
66 his or her practice to the treatment of mental health or substance
67 abuse patients, whichever is applicable in light of the hospital
68 admission being reviewed, or other persons who may be
69 recognized by the board of registration in medicine or board of
70 registration in nursing as properly assisting a physician in
71 utilization review.
72 Section 3. In performing utilization review for a third party
73 payor, the physician shall owe the same duty of care to each
74 patient as is owed to that patient by his attending physician.
75 The physician shall make a bona fide attempt to contact the
76 patient’s attending physician by telephone prior to making a deter-
-77 mination whether admission to or continued treatment in a
78 psychiatric or substance abuse hospital is or is not medically
79 necessary. The physician conducting utilization review must give
80 deference to the opinion of the attending physician.
81 In the case of preadmission utilization review, the physician
82 conducting the review shall first determine whether the patient has
83 been examined in person by a physician; in the event the patient
84 has not been examined in person by a physician, the reviewing
85 physician cannot issue an opinion as to whether admission to a
86 psychiatric or substance abuse hospital is medically necessary
87 until the patient has been examined by either the reviewing
88 physician, the attending hospital physician, or the patient’s
89 personal physician (if different from the attending physician).
90 Section 4. If a physician conducting utilization review for a third
91 party payor is of the opinion that admission to or continued
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92 treatment in a psychiatric or substance abuse hospital is not
medically necessary, the physician must notify the patient, any
authorized representative of the patient, the attending physician,
and the psychiatric or substance abuse hospital in writing of his
or her opinion and the notice must contain: the physician’s name,
business address, telephone number, and registration number
issued by the board of registration in medicine; a statement of all
facts relied on in support of the opinion that admission to or
continued treatment in a psychiatric or substance abuse hospital
is not medically necessary; a statement of each reason the
reviewing physician disagrees with the opinion of the attending
physician’s opinion and the factual basis for each such reason; and
a certification that the reviewing physician’s opinion is in accord
with generally accepted medical practice and that (I) the
patient’s condition will not foreseeably deteriorate if discharged
to or treated in a non-hospital setting; (2) the patient is not
dangerous to himself or others; and (3) the services required by
the patient are, as a practical matter, available to the particular
patient in a non-hospital setting. The physician conducting
utilization review shall, upon request, provide the attending
physician, hospital, and patient with a complete record of his
review including all communications with a third party payor
concerning the specific case.
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Section 5. No physician conducting utilization review shall
enter into a contract or arrangement of any kind which provides
that the compensation to be received by the physician is directly
or indirectly, in whole or in part, affected by the physician’s deter-
mination of whether or not a patient’s admission to or continued
treatment in a psychiatric or substance abuse hospital is medically
necessary. Every physician performing utilization review for a
third party payor shall file any contract between him or her and
any third party payor with the board of registration in medicine
within ninety days from the effective date of this act and,
thereafter, on or before July I of each year.
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Section 6. The remedies provided herein shall not be exclusive.
The provisions of section 608 of chapter 231 shall apply to any
action for breach of the duty required by section three of
chapter 112A.
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Section 7. Any person, entity or organization, other than a130
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physician, conducting utilization review on its own behalf or on
behalf of any third party payor shall be subject to the provisions
of section six of chapter 112.
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Section 8. Any violation of this chapter shall also be deemed
to be a violation of chapter 112.
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Section 9. The board of registration in medicine may
promulgate regulations implementing this chapter and may,
among other things, upon good cause shown after a hearing,
restrict the license of a physician to prohibit him from conducting
utilization review on behalf of a third party payor.
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Section 10. Any third-party payor offering psychiatric hospital
or substance abuse hospital coverage under chapters 175, 176A,
1768, 176G, or 1761 shall provide the following benefits to
insureds in performing utilization review.

141
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145 (1) In the case of an insured seeking admission to a mental

hospital or substance abuse hospital who has not been examined
by a physician, coverage of the initial examination by a
psychiatrist or, in cases involving substance abuse hospitals, by
a physician who either is listed by the American Society of
Addictive Medicine or who devotes all or substantially all of his
or her practice to the treatment of substance abuse patients, to
determine the medical necessity of such admission, shall not be
denied. In the event that the attending physician determines
admission on an inpatient basis is immediately necessary to
prevent the patient’s condition from deteriorating or because the
patient is a danger to himself or others and an insurer’s physician
representative is not available to review the admission for
purposes of payment of benefits, there shall be coverage of
inpatient care until an insurer’s physician representative is
available to conduct a review of the insured’s condition in
accordance with chapter 112A.

146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162 (2) In the case of an insured who is being treated as an inpatient

at a mental hospital or at a hospital for substance abuse, that
continued benefits shall not be denied on the basis of medical
necessity until the patient, any authorized representative of the
patient, the attending physician, and the hospital have been
notified in writing by the insurer that it is of the opinion that
inpatient care is no longer medically necessary according to
generally accepted medical practice and that in the opinion of the
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insurer I) the patient’s condition will not foreseeably deteriorate
if discharged to a non-hospital setting; 2) the patient is not
dangerous to himself or others; and 3) the services required by
the patient are, as a practical matter, available to the particular
patient in a non-hospital setting; a statement of all facts relied on
in support of the opinion thatcontinued treatment on an inpatient
basis is not medically necessary; the name, address, telephone
number and board of registration number of any physician
providing an opinion on the medical necessity of continued
treatment; a statement that the insurer has had the medical records
relating to the inpatient treatment of the insured reviewed by a
physician who is a psychiatrist, in the case of an insured receiving
inpatient care in a mental hospital, or a physician who either is
listed by the American Society of Addictive Medicine or who
devotes all or substantially all of his or her practice to the
treatment of substance abuse patients, in the case of an insured
receiving inpatient care in a substance abuse hospital; a statement
that the insurer’s reviewing physician has personally communi-
cated with the insured’s attending physician; and in the event the
insurer’s reviewing physician disagrees with the attending
physician’s opinion regarding the need for continued treatment,
a statement of each reason the reviewing physician disagrees with
the opinion of the attending physician and the factual basis for
such opinion; and a statement that the insured has the right to
be examined at the hospital in which he is an inpatient by the
insurer’s physician and that benefits will not be terminated on the
basis of medical necessity until such time as the examination has
occurred. Nothing herein shall be construed to limit any other
rights a patient may have.
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(3) In the event that there is a utilization review determination
duly conducted pursuant to this chapter which results in a denial
or termination of coverage for an admission to a mental hospital
or substance abuse hospital, as defined in section one, the
aggrieved patient, the patient’s attending physician, or the
psychiatric or substance abuse hospital may, within two days of
receipt of the negative coverage determination, file an appeal to
the division of administrative law appeals established by
section four H of chapter seven. On any such appeal the division
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of administrative law appeals shall conduct an adjudicatory
proceeding which shall be governed by the provisions of
chapter thirty A. The adjudicatory proceeding shall be held by
the division within seven days of the filing of the appeal. The
division shall determine whether the certification by the utilization
review physician to deny or discontinue coverage is in accordance
with generally accepted medical practice and whether all of the
criteria in section four of this chapter required to deny coverage
are satisfied. The division may affirm, modify, or reverse the
negative coverage utilization review determination and order
coverage of the admission as it deems appropriate under the
policy. The division shall file its decision with the Commissioner
of Insurance within two days after the conclusion of the hearing.
Judicial review of the division’s decision shall be governed by
section fourteen of chapter thirty A.
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SECTION 2. Chapter 6A of the General Laws as appearing in
the 1988 Official Edition is hereby amended by adding the
following section 103: -

2

3
Section 103. In approving allowable costs, charges, revenues,

rates of payment, reasonable financial requirements, budgets, and
the like pursuant to sections thirty-one through one hundred and
two of this chapter for psychiatric and substance abuse hospitals
as defined in section lof chapter 112A, the commission shall make
appropriate adjustments for each hospital so as to ensure that said
hospital’s adjustments shall increase its projected payments from
purchasers and third-party payors who pay on the basis of charges
and a not for profit hospital service corporation by an amount
equal to said hospital’s assessment paid to the division of admini-
strative law appeals pursuant to section 4H of chapter 7.
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SECTION 3. The first paragraph of section 4H of chapter 7
of the General Laws, as appearing in the 1988 Official Edition
and as amended by St. 1988, c.23, §2l, is hereby amended by
inserting after the word “six A,” in line 11, the words:

2
3
4
5 section forty-seven J of chapter 175, section eight M of

chapter 176A, section four L of chapter 1768, section four E of
chapter 176G, section twelve of chapter 1761,.

6
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1 SECTION 4. Section 4H of said chapter as appearing in the
2 1988 Official Edition is hereby amended by inserting the following
3 paragraphs at the end of said section 4H: -

4 Each psychiatric or substance abuse hospital as defined in
5 section 1 of chapter 112 A shall annually pay to the division its
6 share of the expenses of the division, as estimated annually by
7 the chief administrative magistrate of the division, to be expended
8 for personnel costs in conducting adjudicatory proceedings arising
9 from utilization review determinations made pursuant to

10 chapter 112A. The amount to be paid by each psychiatric or
1 1 substance abuse hospital shall be an equal share of the estimated
12 expenses of the division, unless the chief administrative magistrate
13 of the division in his discretion determines that such assessments
14 shall be made on the basis of the number of adjudicatory
15 proceedings involving each psychiatric or substance abuse
16 hospital in the prior year. The total annual amount of such
17 assessment shall not be less than such estimated annual expenses
18 of the division and shall be maintained in a special account. The
19 psychiatric and substance abuse hospitals shall pay such
20 assessments within thirty days after notice from the division of
21 such estimated expenses.
22 Notwithstanding the provisions of any general or special law
23 to the contrary, any remaining balances at the end of each fiscal
24 year of amounts assessed pursuant to this section shall not revert
25 to the general fund, but shall be available for the purposes
26 provided in said section during the ensuing fiscal year.

1 SECTIONS. Section 478 of chapter 175 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by

adding the following new paragraph;
4 (d) Utilization review activities, as defined in section one of
5 chapter I 12A, for services covered under this section must be
6 performed in accordance with the provisions of chapter 112A.

1 SECTION 6. Section 8 A of Chapter 176 A of the General Laws
2 as appearing in the 1988 Official Edition is hereby amended by

adding the following new paragraph;
4 (d) Utilization review activities, as defined in section one of
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5 chapter 112A, for services covered under this section must be
6 performed in accordance with the provisions of chapter 112A.

1 SECTION 7. Section 4A of Chapter 1768 of the General Laws
2 as appearing in the 1988 Official Edition is hereby amended by
3 adding the following new paragraph;
4 (d) Utilization review activities, as defined in section one of
5 chapter 112A, for services covered under this section must be
6 performed in accordance with the provisions of chapter 112A.

1 SECTION 8. Section 4of Chapter 176 G of the General Laws
2 as appearing in the 1988 Official Edition is hereby amended by
3 adding the following paragraph:
4 (d) Utilization review activities for psychiatric hospital and
5 substance abuse hospital services, as defined in section one of
6 chapter 112A, that are covered under this section must be

performed in accordance with the provisions of chapter 112A.

1 SECTION 9. Chapter 1761 of the General Laws as appearing
2 in the 1988 Official Edition is hereby amended by inserting after
3 section 11 the following section:
4 Section 12. Utilization review activities for psychiatric hospital
5 or substance abuse hospital services, as defined in section one of
6 chapter 112A, that are covered under this chapter must be

performed in accordance with the provisions of chapter 112A
1 SECTION 10. Chapter 175 of the General Laws as appearing

2 in the 1988 Official Edition is hereby amended by inserting after
3 section 108 the following new sections 109 through 1091: -

4 Section 109. As used herein the term “private review agent”
5 means a person or entity, including an insurer performing
6 utilization review for a third party payor as defined at section one
7 of chapter 112 A that is either affiliated with, under contract with,
8 or acting on behalf of any business entity or third party payor
9 as defined in section one of chapter 112A.

10 Section 109A. A private review agent may not conduct
11 utilization review unless the commissioner of insurance has
12 granted the private review agent a certificate. The commissioner
13 shall issue or renew a certificate to an applicant only if the appli-
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14 cant has met all of the requirements of this section and all appli-
-15 cable regulations of the commissioner. The commissioner may
16 promulgate any regulations necessary or desirable to effectuate
17 the provisions of sections one hundred nine A through one
18 hundred nine 1. A certificate issued under this chapter is not
19 transferable.

21 (A) An applicant for a certificate shall:
99 i 1 cnKmit ctn unnliPhtinn tn thp pnm(1) submit an application to the commissioner; and
23 (2) pay to the commissioner the application fee established
24 by the commission through regulation.
25 (B) The application shall:
26 (I) be on a form and accompanied by any supporting
27 documentation that the commissioner requires; and
28 (2) be signed and certified by the applicant.
29 (C) The application fee shall be sufficient to pay for the admini-
-30 strative costs of the certificate program and any other costs
31 associated with carrying out the provisions of sections one
32 hundred nine through one hundred nine 1.
33 Section 109C. In conjunction with the application, the private
34 review agent shall submit information that the commissioner
35 requires including:
36 (I) A utilization review plan that includes:
37 (11 a descrintion of review standards an37 (I) a description of review standards and procedures to be
38 used in evaluating proposed or delivered hospital care that are
39 in accordance with chapter 112A;
40 (II) those circumstances, if any, under which utilization
41 review may be delegated to a hospital utilization review program;
42 and
43 (III) the provisions by which patients, physicians, or
44 hospitals may seek reconsideration or appeal of adverse decisions
45 by the private review agent;
46 (2) The name and qualifications of each person either employed
47 or under contract to perform the utilization review;
48 (3) A certification that the private review agent has sufficient
49 personnel, including physicians, to perform all necessary reviews
50 in a timely fashion;
51 (4) The names and addresses of each partner, shareholder,
52 member, director, trustee, or officer of the private review agent;

20 Section 1098
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53 (5) The procedures and policies to ensure that a representative
54 of the private review agent is reasonably accessible in person or
55 by telephone to patients and providers seven days a week, twenty-
-56 four hours per day;
57 (6) The policies and procedures to ensure that all applicable
58 state and federal laws to protect the confidentiality of individual
59 medical records are followed;
60 (7) A copy of the materials designed to inform applicable
61 patients and providers of the requirements of the utilization review
62 plan;
63 (8) A list of the third party payors for which the private review
64 agent is performing utilization review in the commonwealth and
65 copies of each such contract with a third party payor;
66 (9) A certification that there is no financial incentive, direct or
67 indirect, thatcould influence a physician’s utilization review deter-
-68 mination; and
69 (10) A certification that all criteria and standards contained in
70 chapter 112 A are observed.

72 (A) A certificate expires on the second anniversary of its
73 effective date unless the certificate is renewed for a two-year term
74 as provided in this section.
75 (B) Before the certificate expires, a certificate may be renewed
76 for an additional two-year term if the applicant:
77 (1) otherwise is entitled to the certificate;
78 (2) pays to the commissioner the renewal fee set by the
79 commissioner through regulation; and
80 (3) submits to the commissioner:
81 (1) a renewal application on the form that the commis-
-82 sioner requires; and
83 (II) satisfactory evidence of compliance with any
84 requirement under this chapter for certificate renewal.
85 (C) If the requirements of this section are met, the commis
86 sioner shall renew a certificate.
87 Section IO9E. The commissioner shall deny a certificate to any
88 applicant if, upon review of the application, the commissioner
89 finds that the applicant proposing to conduct utilization review
90 does not satisfy all qualifications or standards set forth in sections
91 one hundred nine through one hundred nine 1, chapter I 12A, or

71 Section IO9D
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in any applicable regulations the commissioner adopts relating to
the qualifications of and procedures to be followed by private
review agents or the performance of utilization review.

92
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(A) The commissioner may revoke a certificate if the holder
does not comply with the performance assurances under
section one hundred nine C, violates any provision of sections one
hundred nine through one hundred nine I, chapter 112A, or
violates any regulation of the commissioner adopted under
section one hundred nine A.
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102 (B)(1) Before denying or revoking a certificate, the commis-

sioner shall provide the applicant or certificate holder with
reasonable time to supply additional information demonstrating
compliance with the requirements of this subtitle and the
opportunity to request a hearing.
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(B)(2) If an applicant or certificate holder requests a hearing,
the commissioner shall send a hearing notice by certified mail,
return receipt requested, at least 30 days before the hearing.
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(B)(3) The commissioner shall hold the hearing in accordance
with chapter thirty A.
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Section 109G. The commissioner may establish reporting
requirements to:
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I 13

(1) Evaluate the effectiveness of private review agents; and114
(2) Determine if the utilization review programs are in

compliance with the provisions of this section and applicable regu-
lations.
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Section 109H. Any person aggrieved by a final decision of the
commissioner in a contested case under this chapter may seek
judicial review pursuant to chapter thirty A.
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Section 1091. Notwithstanding the remedies provided by
section 109 F the superior court shall have jurisdiction over any
complaint of a violation of sections 109 through 1091 of this
chapter.
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SECTION 11. The provisions of this act are severable and if
any of its provisions shall be held invalid or unconstitutional by
a court of competent jurisdiction, such invalidity or unconsti-
tutionality shall not affect or impair any other provisions.
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Section 109F
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