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SENATE. June 5, 1990.

The committee on the Judiciary, to whom was referred the petition
(accompanied by bill, Senate, No. 727) of Frederick E. Berry, Kevin
M. Burke, Lawrence R. Alexander, Paul D. Elarold, Susan C. Tucker
and other members of the House of Representatives for legislation
to authorize the admissibility of out-of-court statements of child
victims of sexual assault; the petition (accompanied by bill, Senate,
No. 883) of Peter C. Webber, Christopher J. Hodgkins, Sherwood
Guernsey and Daniel E. Bosley for legislation relative to certain
testimony from minor witnesses; so much of the recommendations
of the Department of Mental Health and Retardation (House,
No. 186) as relates to alternative procedures for taking testimony of
a child or mentally retarded witness (House, No, 188); the petition
(accompanied by bill. House, No. 992) of Marie J. Parente and
another for legislation to further regulate certain court proceedings;
the petition (accompanied by bill, House, No. 1904) of Barbara
Gardner, Carol C. Cleven, Lida E. Harkins and Barbara Hildt for
legislation to establish standards for admissions of testimony of
children in sexual abuse cases; the petition (accompanied by bill,
House, No. 1906) of Barbara Gardner and other members of the
House relative to certain testimony from child witnesses; the petition
(accompanied by bill, House, No. 2307) of Robert F. Jakubowicz
relative to providing for the taking of testimony of witnesses with
difficulties because of age, infirmity, understanding or other
handicaps; the petition (accompanied by bill, House, No. 3036) of
Susan C. Tucker, Lida E. Harkins, Barbara E. Gray, Susan D. Schur,
Barbara Hildt and Carol C. Cleven for legislation to regulate the
testimony from witnesses who are minors; the petition (accompanied
by bill. House. No. 4093) of Barbara E. Gray and Iris K. Holland
relative to alternative procedures for taking testimony of children or
mentally retarded witnesses in certain judicial proceedings; and the
petition (accompanied by bill. House, No. 4604) of Larry F. Giordano
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that provision be made for the taking of testimony of persons who
because of age, infirmity, understanding or other handicap would
have difficulty testifying in person, reports the accompanying bill
(Senate, No. 1703).

For the committee,

MICHAEL LoPRESTI, Jr
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In the Year One Thousand Nine Hundred and Ninety

An Act authorizing the admissibility of out-of-court statements
OF CHILD ABUSE VICTIMS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and bv the authority of the same, as follows:

1 SECTION 1. Chapter 233 of the General Laws is hereby
2 amended by adding the following sections:
3 Section 81. Out-of-court statements of child victims of sexual
4 assault in criminal proceedings.
5 (a) The out-of-court statements of a child under the age of ten
6 describing any act of sexual contact performed on or with the
7 child, the circumstances under which it occurred, or which
8 identifies the perpetrator is admissible as substantive evidence in
9 any crimimal proceeding provided that the statement is offered

10 as evidence of a material fact and is more probative on the point
11 for which it is offered than any other evidence which the
12 proponent can procure through reasonable efforts; the person to
13 whom the statement was made or who heard the child make the
14 statement testifies; the Judge finds pursuant to subparagraph (b)
15 that the child is unavailable as a witness; and the Judge finds
16 pursuant to subparagraph (c) that the statement is reliable.
17 (b) Unavailability. The proponent of the statement shall
18 demonstrate a good faith effort to produce the child and shall bear
19 the burden of showing unavailability. Such a finding of
20 unavailability shall be supported by specific findings on the
21 record, describing facts with particularity, demonstrating that;
22 (I) the child is unable to be present or to testify because of death
23 or then existing physical or mental illness or infirmity; or
24 (2) the child is exempted by ruling of the court on the ground
25 of privilege from testifying concerning the subject matter of his
26 statement; or

27 (3) the child persists in refusing to testify concerning the subject
28 matter of his statement or testifies to a lack of memory of the
29 subject matter of his statement; or
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30 (4) the child is absent from the hearing and the proponent of
31 his statement has been unable to procure his attendance by process
32 or by other reasonable means; or
33 (5) the court finds, based upon expert testimony from a treating
34 psychiatrist, psychologist, or clinician, that testifying would be
35 likely to cause severe psychological or emotional trauma to the
36 child; or
37 (6) the child is not competent to testify.
38 (c) Reliability. If a finding of unavailability is made, the out-
-39 of-court statement shall be admitted if the Judge further finds (1)
40 after holding a separate hearing, that the statement was made
41 under oath, that it was accurately recorded and preserved, and
42 there was sufficient opportunity to cross-examine or (2) after
43 holding a separate hearing and, where practicable and where not
44 inconsistent with the best interests of the child meeting the child,
45 that the statement was made under circumstances inherently
46 demonstrating a special guarantee of reliability.
47 For the purposes of finding circumstances demonstrating
48 reliability pursuant to subparagraph (c) (2), a judge shall consider
49 the following factors:
50 (i) the child’s capacity to observe, remember, and give
51 expression to that which she has seen, heard, or experienced;
52 (ii) the time, content and circumstances of the statement;
53 (iii) the existence of corroborative evidence of the substance of
54 the statement regarding the abuse including either the act, the
55 circumstances, or the identity of the perpetrator;
56 (iv) the child’s sincerity and ability to appreciate the
57 consequences of her statement at the time she makes it.
58 A finding under (c) (i) shall be supported by expert testimony
59 from a treating psychiatrist, psychologist, or clinician.
60 (d) Any out-of-court statement which is already admissible by
61 common law or by statute remains admissible notwithstanding
62 this section.
63 Section 82. Out-of-court statements of child abuse victims in
64 civil proceedings.
65 (a) The out-of-court statements of a child under the age of ten
66 describing any act of sexual contact performed on or with the
67 child, the circumstances under which it occurred, or which
68 identifies the perpetrator is admissible as substantive evidence in
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69 any civil proceeding (except proceedings brought under G.L. c.
70 119 secs. 23c or 24) provided that the statement is offered as
71 evidence of a material fact and is more probative on the point
72 for which it is offered than any other evidence which the
73 proponent can procure through reasonable efforts; the person to
74 whom the statement was made or who heard the child make the
75 statement testifies; the Judge finds pursuant to subparagraph (b)
76 that the child is unavailable as a witness; and the Judge finds
77 pursuant to subparagraph (c) that the statement is reliable.
78 (b) Unavailability. The proponent of the statement shall
79 demonstrate a good faith effort to produce the child and shall bear
80 the burden of showing unavailability. Such a finding of
81 unavailability shall be supported by specific findings on the
82 record, describing facts with particularity, demonstrating that;
83 (1) the child is unable to be present or to testify because of death
84 or then existing physical or mental illness or infirmity; or
85 (2) the child is exempted by ruling of the court on the ground
86 of privilege from testifying concerning the subject matter of his
87 statement; or
88 (3) the child persists in refusing to testify concerning the subject
89 matter of his statement or testifies to a lack of memory of the
90 subject matter of this statement; or
91 (4) the child is absent from the hearing and the proponent of
92 his statement has been unable to procure his attendance by process
93 or by other reasonable means; or
94 (5) the court finds, based upon expert testimony from a treating
95 psychiatrist, psychologist, or clinician, that testifying would be
96 likely to cause severe psychological or emotional trauma to the
97 child; or
98 (6) the child is not competent to testify.
99 (c) Reliability. If a finding of unavailability is made, the out-

100 of-court statement shall be admitted if the Judge further finds (1)
101 after holding a separate hearing, that the statement was made
102 under oath, that it was accurately recorded and preserved, and
103 there was sufficient opportunity to cross-examine or (2) aftei
104 holding a separate hearing and, where practicable and where not
105 inconsistent with the best interests of the child, that the stateme
106 was made under circumstances inherently demonstrating a special
107 guarantee of reliability.
108 For the purposes of finding circumstances demonstrating
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109 reliability pursuant to subparagraph (c) (2), a judge shall consider
the following factors:110

11l (i) the child’s capacity to observe, remember, and give
expression to that which she has seen, heard, or experienced;112

113 (ii) the time, content and circumstances of the statement;
(iii) the existence of corroborative evidence of the substance of

the statement regarding the abuse including either the act, the
circumstances, or the identity of the perpetrator;

114
115
116

(iv) the child’s sincerity and ability to appreciate the
consequences of her statement at the time she makes it.

117
118
119 A finding under (c) (i) shall be supported by expert testimony

from a treating psychiatrist, psychologist, or clinician.120
121 (d) Any out-of-court statement which is already admissible by

common law or by statute remains admissible notwithstanding
this section.

122
123
124 Section 83. Out-of-court statements of child abuse victims in

civil proceedings brought under M.G.L. c. 119 sec. 23c of M.G.L.
c. 119 sec. 24.

125
126
127 (a) Any out-of-court statement of a child under the age of ten

describing any act of physical, sexual or severe emotional abuse
performed on or with the child, the circumstances under which
it occurred, or which identifies the perpetrator offered in an action
brought under M.G.L. c. 119 sec. 23c or M.G.L. c. 119 sec. 24
shall be admissible provided that the person to whom the
statement was made, or who heard the child make the statement
testifies, and the Judge finds that the statement is offered as
evidence of a material fact and is more probative on the point
for which it is offered than any other evidence which the
proponent can procure through reasonable effort.

128
129
130
131
132
133
134
135
136
137

(b) Any out-of-court statement which is already admissible by
common law or by statute remains admissible notwithstanding
this section.

138
139
140

1 SECTION 2. Severability. If any provision of this chapter or
2 the application thereof to any person or circumstance is held
3 invalid, the invalidity does not affect any other provisions or
4 applications of the chapter which can be given effect without the
5 invalid provisions or application, and to this end the provisons
6 of this chapter are severable.
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