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CHAPTER 176J.
MASSACHUSETTS NEUROLOGICALLY IMPAIRED

No. 422SENATE
By Mr. Burke, petition (accompanied by bill, Senate, No. 422) of

Edward L. Burke and Henri S. Rauschenbach for legislation to
establish a system of assistance for infants with severe neurological
impairments. Health Care.

In the Year One Thousand Nine Hundred and Ninety-Two.

An Act toestablish a system ofassistance for infants with severe
NEUROLOGICAL IMPAIRMENTS.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to provide a system of assistance for
3 infants with severe neurological impairments so as to provide
4 financial and other assistance to these neurologically impaired
5 infants and their families in a fair, equitable, and efficient manner,
6 to ensure good and reasonable access to quality obstetrical care,
7 to ameliorate the burden of professional liability insurance
8 premiums upon health care providers and, thus, to provide for
9 the health, safety and welfare of the people of the commonwealth,

10 therefore it is hereby declared to be an emergency law, necessary
11 for the immediate preservation of the public health, safety and
12 convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 1761 the following new chapter:

6 Section 1. This act shall be known as the “Massachusetts
7 neurologically impaired infant assistance act.”

INFANT ASSISTANCE ACT.
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8 Section 2. When used in this chapter, the following words have
9 the following meanings unless the context clearly requires

10 otherwise:
11 “Act” means the Massachusetts neurologically impaired infant
12 assistance act.
13 “Assistance” means an award for items and services pursuant
14 to section 12 of this chapter.
15 “Board” means the board of directors of the Massachusetts
16 neurologically impaired infant assistance corporation.
17 “Claimant” means any person who files a claim pursuant to
18 section 8 of this chapter for assistance to an infant with a severe
19 neurological impairment. A claim may be filed by any legal repre-

-20 sentative on behalf of an impaired infant. In the case of a deceased
21 infant, the claim may be filed by an administrator, executor, or
22 any other duly appointed legal representative of the deceased
23 infant.
24 “Commissioner” means the commissioner of insurance.
25 “Corporation” means the Massachusetts neurologically
26 impaired infant assistance corporation.
27 “Fund” means the neurologically impaired infant assistance
28 trust fund established pursuant to section 15 of this chapter.
29 “Health care provider” means a physician or registered nurse
30 licensed in under the provisions of chapter one hundred and
31 twelve; an intern, resident, fellow, or medical officer registered
32 under section nine of chapter one hundred and twelve; and a
33 hospital licensed under chapter one hundred and eleven.
34 “Hospital” means a hospital as defined in section 52 of
35 chapter one hundred and eleven.
36 “Policyholders” means all licensed health care providers as
37 defined in this chapter insured under a policy of medical
38 malpractice insurance, whether obtained through the Massachu-
-39 setts medical malpractice joint underwriting association or any
40 other entity.
41 “Resident” means a person occupying an established place of
42 abode in the commonwealth with the intent to remain
43 permanently or for an indefinite period; provided that the person
44 did not move to Massachusetts for the purpose of securing assis-
-45 tance under this chapter. Confinement of a person in any nursing
46 home, hospital, or other medical institution in the commonwealth
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47 shall not, in and of itself, be sufficient evidence to qualify such
48 person as a resident for the purposes of this chapter.
49 “Severe neurological impairment” means a non-progressive
50 impairment of the brain or spinal cord which occurred or could
51 have occurred during pregnancy, during labor, during delivery,
52 or in the immediate resuscitation period after delivery which
53 results in a significant impairment of central nervous system
54 function rendering the infant substantially cognitively and/or
55 motorically handicapped.
56 Infants who are substantially cognitively and/or motorically
57 handicapped will achieve a score on a standardized neurological
58 impairment scale which, in the judgment of the board, documents
59 such a substantial degree of handicap.
60 This definition applies only to live births to residents of the
61 commonwealth, and shall not include disability caused by
62 congenital abnormalities including, but not limited to, genetic,
63 developmental, or teratogenic causes.
64 Section 3. (I) There is hereby created a body politic and
65 corporate to be known as the Massachusetts neurologically
66 impaired infant assistance corporation for the purpose of
67 administering a system of assistance for infants with severe
68 neurological impairments established pursuant to this chapter.
69 The corporation is hereby constituted a public instrumentality of
70 the commonwealth and the exercise by the corporation of the
71 powers conferred in this chapter shall be deemed and held to be
72 the performance of an important public function. The corporation
73 shall not be subject to the supervision or control of any executive
74 office nor of any board, bureau, department, or other agency of
75 the commonwealth except as specifically provided in this chapter.
76 (2) The corporation shall be governed and its corporate power
77 exercised by a board of directors consisting of five individuals.
78 The board shall be appointed by the governor and shall consist
79 of one pediatric neurologist and one obstetrician, both selected
80 from nominees submitted by the Massachusetts Medical Society
81 after consultation with the appropriate specialty societies; one
82 individual educated in the process ofrehabilitating neurologically
83 impaired infants selected from nominees of the United Cerebral
84 Palsy Association; one lawyer selected from nominees submitted
85 by the Massachusetts Bar Association; and one representative of
86 parents of infants with severe neurological impairment.
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87 (3) Directors shall serve for a term of four years, provided that
88 in making the initial appointments, the governor shall appoint two
89 of the directors to serve terms of two years. A vacancy in the office
90 of a member of the board shall be filled by appointment in the
91 like manner to the unexpired term of the member. Any member
92 shall be eligible for reappointment.
93 (4) The chairman of the board shall be selected by majority vote
94 of the members of the board and shall preside at all hearings of
95 the board. The directors shall receive fair and reasonable
96 compensation as fixed by the corporation. Directors shall be
97 reimbursed for actual and necessary expenses incurred in the
98 performance of official duties.
99 Section 4. The board shall appoint an executive director and
100 establish the executive director’s salary. The executive director
101 shall be the chief executive, administrative and operational officer
102 of the corporation and shall direct and supervise the adminis-
103 trative affairs and general management of the corporation. The
104 executive director shall attend meetings of the board and may,
105 subject to the approval of the board, employ other employees,
106 consultants, and agents, including but not limited to legal counsel
107 and advisors. Neither the corporation nor its officers, agents,
108 employees, consultants, or advisors shall be subject to the provi-
109 sions of sections nine A, twenty-four B, twenty-four C, twenty-
110 five B, forty-five, forty-six, forty-six C, forty-eight, forty-nine,
111 fifty, fifty-two, fifty-three, and fifty-seven of chapter thirty, or the
112 provisions of chapter thirty-one, thirty-two, thirty-two A, or
113 thirty-two B.
114 Sections. (1) The corporation shall have the power:
115 (a) to make, amend, and repeal bylaws for the management
116 of its affairs;
117 (b) to sue and be sued, in its own name;
118 (c) to adopt an official seal;
119 (d) to acquire, hold, and dispose of personal property and
120 real property for its corporate purposes;
121 (e) to make contracts and execute all instruments necessary
122 or convenient for carrying on its business;
123 (f) to appoint officers, employees, consultants, agents, and
124 advisors, prescribe their duties, and fix their compensation within
125 the limits provided by law;
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126 (g) to procure insurance against any losses in connection
127 with its property in such amounts, and from such insurers, as may
128 be necessary or desirable;
129 (h) to accept any and all donations, grants, appropriations,
130 bequests, and devises, conditional or otherwise, of money,
131 property, service, or other thing of value which may be received
132 from the commonwealth, the United States or any agency thereof,
133 any other governmental agency, any institution, person, firm, or
134 corporation, public or private; to be held, used, or applied for any
135 of the purposes specified in this chapter, in accordance with the
136 terms and conditions of the grant. Receipt of every donation or
137 grant shall be detailed in the annual report of the corporation,
138 and shall include the identity of the donor or lender, the nature
139 of the transaction, and any conditions attached to the donation
140 or grant;
141 (i) to invest all moneys held in the neurologically impaired
142 infant assistance trust fund in accordance with the investment
143 policies established by the board, without regard to laws
144 specifying legal investments for insurance companies or
145 fiduciaries, and to exercise all of the rights of an owner with
146 respect to those investments, including the right to vote upon all
147 securities;
148 (j) to prepare, publish, and distribute, with or without
149 charge, as the corporation may determine, technical studies,
150 reports, bulletins, and other materials as it deems appropriate;
151 (k) to promulgate rules and regulations pursuant to the
152 provisions of chapter thirty A to facilitate the operation of this
153 chapter;
154 (1) to exercise any other powers of a corporation organized
155 under chapter one hundred fifty-six B not inconsistent with this
156 chapter; and
157 (m) to do any and all things necessary or convenient to carry
158 out the purposes of this chapter.
159 (2) The corporation shall develop a standardized neurological
160 impairment scale which shall be used by the board to determine
161 which claimants have severe neurological impairments as defined
162 in section 2 of this chapter. The corporation, in developing the
163 scale, shall consult with a broad range of representatives from
164 appropriate public and private entities and organizations which
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represent, advocate for, or provide services to infants with severe
neurological impairments.

165
166

(3) The corporation shall be responsible for identifying all
federal, state, and local government entities involved in
neurological impairment rehabilitation and for facilitating access
and entry to the programs of these programs for all infants within
the jurisdiction of this chapter.

167
168
169
170
171

(4) The corporation shall contract to establish and implement
a system of reimbursement for services provided pursuant to
section 12 of this chapter.

172
173
174

(5) The corporation, in consultation with the commissioner of
insurance, shall contract for a comprehensive study beginning
July 1, 1994, to determine the impact of the establishment of the
corporation on professional liability insurance premiums, the cost
of obstetrical care, access to obstetrical care, the quality of care
received by infants with severe neurological impairments, and
health care costs in general.

175
176
177
178
179
180
181

(7) The corporation shall be responsible for identifying and
applying to all appropriate sources of federal, state, and local
government support and assistance including but not limited to
grants, subsidies, demonstration projects, and pilot programs.

182
183
184
185

(8) The corporation shall contract with a qualified peer review
organization to undertake appropriate investigation and review
of cases referred by the corporation pursuant to section 10(4) of
this chapter.

186
187
188
189

Section 6. (1) On or after July 1, 1993, the Massachusetts
neurologically impaired infant assistance act shall be the exclusive
remedy governing the provision of assistance for infants with
severe neurological impairments as defined in section 2 of this
chapter. The act shall apply, irrespective of fault in the cause of
the neurological impairment, to any and all claims for assistance
for neurological impairments filed on or after July 1, 1993.

190
191
192
193
194
195
196

(2) The rights and remedies granted under this chapter on
account of severe neurological impairments shall exclude all other
rights and remedies of the infant, the infant’s personal representa-
tive, parents, dependents, next ofkin, or anyone otherwise entitled
to recover damages, at common law or otherwise. No claim or
portion of a claim arising from a severe neurological impairment
as defined in section 2 of this chapter shall be heard or decided

197
198
199
200
201
202
203
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by the courts of the commonwealth, except for an appeal pursuant
to section 13 of this chapter.

204
205

(3) In the case ofany claim pending as ofJuly 1, 1993, a plaintiff
may elect to transfer the claim or portion of the claim regarding
a neurologically impaired infant to the Massachusetts neurolog-
ically impaired infant assistance corporation to be heard and
determined pursuant to section 7 of this chapter. A transfer of
the claim shall form the basis of a stipulation of discontinuance
of a pending claim and precludes a return to the tort system. In
no case shall a claim which has been discontinued as of July 1,
1993 or has received a final order of dismissal be resurrected by

the filing of a claim with the corporation.

206
207
208
209
210
211
212
213
214
215

Section 7. The corporation shall hear and determine all claims
for assistance as provided in this chapter, including but not limited
to, determination of entitlement; direction of the payment of
awards as provided herein; establishment and approval of any fees
relative to services rendered in connection with the initiation and
maintenance of any claim asserted under this chapter, provided
however that the fees shall be calculated on an hourly charge basis;
making of conclusions of fact and rulings of law; modification
or rescission of awards; administration of oaths and taking of
affidavits in any and all matters relating to the provision of assis-
tance under this chapter; issuance of subpoenas for and
compelling the attendance of witnesses and the production of
books, contracts, papers, documents, and other evidence; hearing
of testimony and taking or causing to be taken depositions of
witnesses residing within or without this commonwealth in the
manner prescribed by law for like depositions in civil actions in
the superior court; and ordering of physical examinations.

216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233 Sections. (1) Any claimant wishing to assert a claim for assis-

tance under this chapter shall file the claim with the corporation
in the form and manner prescribed by theregulations of the corpo-
ration. The claim shall include the following information:

234
235
236
237 (a) The name of the legal representative and the basis for

representation of the impaired infant;238
239 (b) the name and address of the impaired infant;
240 (c) the name and address of any physician, intern, resident,

fellow, medical officer, or registered nurse providing obstetrical
services who was present at the delivery, and the name and address
of the hospital at which the delivery occurred;

241
242
243
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(d) a description of the impairment for which assistance is
claimed;

244
245

(e) a brief statement of the facts and circumstances giving
rise to the claim;

246
247

(f) all available relevant medical records relating to the
alleged neurological impairment, and an identification of any
unavailable records known to the claimant and the reasons for
their unavailability;

248
249
250
251

'(g) appropriate assessments, evaluations and prognoses, and
other records and documents as are reasonably necessary for the
determination of the amount of assistance to be provided to, or
on behalf of, the impaired infant on account of a severe
neurological impairment;

252
253
254
255
256
257 (h) documentation of expenses and services incurred as of

the date on which the claim is filed which indicates whether the
expenses and services have been paid for, and if so, by whom;

258
259
260 (i) documentation of any applicable private or governmental

source of services or reimbursement relative to the impairment.261
(2) Within seven business days after receipt of a claim, the

chairman shall mail copies of the claim to any health care provider
named in the claim by certified mail, return receipt requested.

262
263
264
265 (3) Any health care provider named in a claim under this

chapter shall have forty-five days from the date ofreceipt of notice
and a copy of the claim to file an informational response to the
claim and to submit to the chairman, in writing, all information
relevant to the issue of whether the impairment alleged is a severe
neurological impairment as defined in section 2 of this chapter.

266
267
268
269
270
271 Section 9. The statute of limitations with respect to any civil

action which may be brought by, or on behalf of, an impaired
infant which is alleged to have arisen out of, or related to, a severe
neurological impairment as defined in section 2 of this chapter
shall be tolled by the filing of a claim pursuant to this chapter,
and the time during which the claim is pending shall not be
computed as a part of the period within which a civil action may
be brought.

272
273
274
275
276
11l
278
279 Section 10. (1) The board shall hold a hearing if it deems it

necessary or if requested to do so by a party. The hearing shall
be scheduled no sooner than sixty days and no later than one
hundred twenty days after the claimant files a claim in compliance

280
281
282



283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321

SENATE -No. 422 91992]

with section 8 of this chapter. The board shall immediately notify
the claimant and the health care providers of the time and place
of any hearing.

(2) A party involved in a proceeding pursuant to this
chapter may, upon application to the board setting forth the
materiality of the evidence to be solicited, be authorized to serve
interrogatories or cause the deposition ofwitnesses residing within
or without the commonwealth to be taken, the costs of the
interrogatories or depositions to be considered expenses incurred
in connection with the filing of a claim. Depositions shall be taken
after giving notice in the manner prescribed for the taking of
depositions in actions of law, except that they shall be directed
to the board before whom the proceeding may be pending.

(3) The board shall conduct all hearings pursuant to the
standard rules promulgated pursuant to section nine of
chapter thirty A. All hearings shall address the issue of whether
the claim involves a severe neurological impairment as defined in
section 2 of this chapter. Hearings shall also address the issue of
awards of assistance pursuant to section 12 of this chapter.
Hearings may be bifurcated at the discretion of the board.

(4) If the board has reason to believe that the severe
neurological impairment resulted from, or was aggravated by,
substandard care on the part of a health care provider, it shall
refer the case to a qualified peer review organization for investi-
gation and possible further action as deemed appropriate.

(5) All decisions of the board shall be based upon majority
consent of the members of the board.

Section 11. (1) The chairman shall make a determination, in
the form of an order, based upon the decision of the board, stating
whether the impairment claimed is a severe neurological
impairment as defined in section 2 of this chapter and how much
assistance, if any, shall be awarded pursuant to section 12 of this
chapter.

(2) If the board determines that the claim does not present a
severe neurological impairment, the chairman shall make a deter-
mination to that effect in the form of an order.

(3) The parties, and any other persons purporting to represent
the infant, shall be bound for all purposes by the order of the
chairman or the final decision of any appeal from the order of
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the chairman with respect to whether the impairment is a severe
neurological impairment as defined in section 2 of this chapter.

322
323

Section 12. Upon making a determination that an infant has
suffered a severe neurological impairment, the board shall make
an award of assistance for the following items and services relative
to the impairment:

324
325
326
327

(1) Actual medically necessary and reasonable expenses of
medical and hospital, rehabilitative, residential and custodial care
and services, special equipment or facilities, incidental expenses,
and travel related to these items and services. However, these
expenses shall not include;

328
329
330
331
332

(a) Expenses for items and services that the infant received,
or is entitled to receive, under the laws of any state or the federal
government except to the extent that exclusion may be prohibited
by federal law;

333
334
335
336

(b) Expenses for items and services that the infant has
received, or is contractually entitled to receive, from any insurance
company, medical or hospital service company prepaid health
plan, health maintenance organization, preferred provider organi-
zation, or any other private insuring entity;

337
338
339
340
341
342 (c) Expenses for which the infant has received reimburse-

ment, or for which the infant is entitled to receive reimbursement,
under the laws of any state or the federal government except to
the extent that exclusion may be prohibited by federal law;

343
344
345
346 (d) Expenses for which the infant has received reimburse-

ment, or for which the infant is contractually entitled to receive
reimbursement, pursuant to the provisions of any health, accident
or sickness insurance policy or other private insurance program.

347
348
349

(2) Reasonable expenses incurred in connection with the filing
of a claim for assistance pursuant to this chapter, including
reasonable attorney’s fees, computed on the basis of an hourly
charge rate, which shall be subject to the approval and award of
the chairman.

350
351
352
353
354

(3) Expenses included under this section shall be limited to
reasonable charges prevailing in the same community for similar
treatment when the treatment is paid for by the impaired
individual.

355
356
357
358

(4) The award shall require the payment of expenses previously
incurred and shall require that future expenses be paid as incurred.

359
360
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(5) A copy of the award shall be sent immediately by registered
or certified mail to each person required to be served with a copy
of the claim.

361
362
363

Section 13. An order of the chairman shall be binding upon
all parties, and upon any other persons purporting to represent
the infant, unless modified or vacated pursuant to section fourteen
of chapter thirty A.

364
365
366
367

Section 14. Any claim under this chapter that is filed more than
five years after the birth of the infant alleged to have a severe
neurological impairment as defined in section 2 of this chapter is
barred.

368
369
370
371

Section 15. The corporation shall establish and maintain a trust
fund, of which the corporation shall be the trustee, which shall
be known as the neurologically impaired infant assistance trust
fund. All revenues collected by the corporation pursuant to this
chapter shall be deposited by the corporation in the neurologically
impaired infant assistance trust fund and shall be available for
use by the corporation for its ordinary and necessary operating
expenses and for the payment of assistance awarded pursuant to
section 12 of this chapter.

372
373
374
375
376
377
378
379
380
381 Section 16. (1) The commissioner of insurance shall, after due

investigation and hearing, determine on or before January 1, 1993
and annually thereafter the proportional amount of annual
premiums or other assessments attributable to anticipated losses
and expenses related to severe neurological impairments which
are paid by or on behalf of policyholders in the commonwealth.
These proportional amounts of annual premium or other
assessments shall be paid into the fund established under
section 15 of this chapter as determined by the commissioner.

382
383
384
385
386
387
388
389

Entities insuring or otherwise providing coverage for
policyholders against obstetrical risks shall supply the commis-
sioner with claims experience information and otherrelevant data,
in the form and manner requested by the commissioner, regarding
obstetrical risks and the determination of premium or other
assessment amounts.

390
391
392
393
394
395
396 (2) For so long as the fund established under section 15 of this

chapter is in effect and operating, each entity insuring or otherwise
providing coverage for policyholders for obstetrical risks shall
establish and maintain reserve accounts for that portion of

397
398
399
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400 previously collected insurance premiums or other assessments
determined by the commissioner to be attributable to actuarially
anticipated losses and expenses related to severe neurological
impairment. Amounts held in the reserve accounts, less funds held
for claims alleging neurological impairments not covered by this
chapter, and earnings approved by the commissioner, shall be paid
by each such entity to the fund established under section 15 of
this chapter as determined by the commissioner to be necessary
to fund the operations of the corporation. The entities may retain
loss adjustment expenses incurred in connection with claims
arising out of neurological impairments. In the event of the
insolvency of such an entity, the reserves required by this
section shall be held in trust by the commissioner as receiver and
amounts shall be paid into the fund established under section 15
as determined by the commissioner to be necessary to fund the
operations of the corporation.

401
402
403
404
405
406
407
408
409
410
411
412
413
414
415

Entities insuring or otherwise providing coverage for
policyholders against obstetrical risks shall supply the commis-
sioner with claims experience information and other relevant data,
in the form and manner requested by the commissioner, regarding
obstetrical risks and establishment of reserve accounts required
by this section.

416
417
418
419
420
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(3) The commissioner shall adopt rules and regulations
regarding the actuarial determination of the amount of annual
premiums or other assessments attributable to anticipated losses
and expenses related to claims involving severe neurological
impairments, and the establishment, collection, maintenance, and
payment of the reserves and earnings required by this section.

422
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SECTION 2. The provisions of this act, being necessary for the
welfare of the commonwealth and its inhabitants, shall be liberally
construed to effect its purpose.

1
7
3

SECTION 3. The provisions of this act are severable, and if
any part of this act shall be held unconstitutional or invalid by
any court of competent jurisdiction, the validity of the remaining
provisions shall not be affected or impaired.

1
2

3
4

SECTION 4. This act shall take effect upon passage. The
provisions of this act shall terminate on June 30, 1998.

1
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