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By Mr. MacLean (by request), petition (accompanied by bill,
Senate, No. 934) of Jerome B. Carr for legislation relative to
protection and management of wetlands in the Commonwealth.
Natural Resources and Agriculture.

Commontoealrt) of iflaasacbusettsi

In the Year One Thousand Nine Hundred and Ninety-Two

An Act to incorporate wetland stewarship and scientific
WETLAND MANAGEMENT INTO THE EXISTING WETLAND PRTOECTION
PROGRAMS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Whereas: The Final Report of the National
2 Wetlands Policy Forum made a direct call for wetland
3 stewardship on private and public lands, and gave equal weight
4 to wetland management along with protection; and
5 Whereas: The Office of the President of the United States
6 issued a Fact Sheet on Protecting America’s Wetlands in August
7 of 1991 encouraging wetland stewardship, wetland mitigation
8 banking, and facultative neutral wetland border determination
9 procedures; and

10 Whereas: 12 States of the Union now allow wetland mitigation
11 banking, and another 10 States allow some forms of wetland
12 management; and
13 Whereas: The National Recreational Fisheries Policy, which is
14 supported by 63 public and private environmental agencies,
15 supported scientific management and habitat improvement efforts
16 of our open waters; and
17 Whereas: The Wetlands Protection Act presently prevents the
18 citizens of Massachusetts from reaping the benefits of wetland
19 stewardship through scientific resource management; it is now in
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20 the best interest of the citizens of Massachusetts to fully
21 incorporate wetland stewardship via scientific wetland resource
22 management into the Wetlands Protection Act. The intent of this
23 Act is to allow the advances in wetland science to bring to the
24 citizens of Massachusetts enchanced wetland values and
25 functions, and to create a mechanism under which Massachusetts
26 can implement federal wetland permit programs as soon as the
27 Federal Government will allow the states to assume such
28 permitting authority.

1 SECTION 2. Section 40 of Chapter 131 of the General Laws
2 is hereby amended by inserting after the second (2nd) paragraph,
3 the following paragraph:
4 The goals of this section are the protection and enhancement
5 of values traditionally associated with wetlands; such values being
6 public and private water supply, groundwater supply, flood
7 control, storm damage prevention, prevention of pollution, land
8 containing shellfish, fisheries, and wetland wildlife habitat. The
9 goals of this section include the goals of the North American

10 Waterfowl Management Program and the National Recreational
11 Fisheries Policy.

1 SECTION 3. Section 40 of Chapter 131 of the General Laws
2 is hereby amended by deleting six paragraphs starting at the
3 paragraph which beings, “The term “bogs” as used in this
4 section .

.

.” and replacing the deleted paragraphs with the
5 following new paragraphs:
6 The term “at or near the surface,” as used in this section, shall
7 be twelve (12) inches or less below the earth’s surface; except a
8 depth of six (6) inches or less shall apply in very well drained
9 soils, somewhat excessively drained soils, or excessively drained

10 soils, as defined by the USDA Soil Conservation Service.
I 1 The term “bank,” as used in this section, shall mean naturally
12 occurring banks and beaches; specifically excluding dug ditches,
13 and man-made channels lined with cement, paving, riprap, placed
14 stone, or pilings.
15 The term “bogs,” as used in this section, shall mean areas where
16 standing or slowly running water is near or at the surface
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17 throughout a normal growing season and where a vegetational
18 community has a significant portion of the ground or water
19 surface covered with sphagnum moss (Sphagnum) and where the
20 vegetational community is made up of a significant portion of one
21 or more of, but not limited to nor necessarily including all, of the
22 following plants or groups of plants: bog aster (Aster nemoralis),
23 azaleas (Rhododendron canadense and R. viscosum), black
24 spruce (Picea mariana), bog cotton (Eriophorum), cranberry
25 (Vaccinium oxycoccos and V. macrocarpon), larch (Larix
26 laricina), laurels (Kalmia angustifolia and K. polifolia), leatherleaf
27 (Chamaedaphne calyculata), orchids (Arethusa, Calopogon,
28 Pogonia), pitcher plants (Sarracenia purpurea), sedges (Cypera-
-29 ceae), sundews (Droseraceae), sweet gale (Myrica gale), white
30 cedar (Chamaecyparis thyoides).
31 The term “normal growing season” as used in this section is the
32 period starting when valley wetland frosts cease in spring, and
33 ending at the first valley wetland frost, as long as the wetland soil
34 temperature exceeds 45° F. Drought conditions lie outside the
35 normal growing season for purposes of verifying wetland versus
36 upland hydrology.
37 The term “drought,” as used in this section, is any period of
38 time ofthree consecutive months, with precipitation averaging less
39 than 80% of average monthly precipitation.
40 The term “coastal wetlands,” as used in this section, shall mean
41 any bank, marsh, swamp, meadow, flat or other lowland subject
42 to tidal action.
43 The term “enhancement” as used in this section shall mean any
44 activity increasing the value of one or more functions in an existing
45 wetland.
46 The term “freshwater wetlands,” as used in this section, shall
47 mean wet meadows, marshes, swamps, bogs, areas where
48 groundwater, flowing or standing surface water or ice provides
49 a significant part of the supporting substrate for a vegetational
50 community throughout a normal growing season; emergent and
51 submergent plant communities in inland waters; that portion of
52 bank which touches any inland waters.
53 The terms “wetland banking” and “wetland mitigation
54 banking,” as used in this section, shall mean activities of wetland
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55 restoration, enhancement, preservation, or creation for the
56 purpose of providing compensating credit for future proposed
57 wetland alterations.
58 The term “river basin,” as used in this section, is the entire
59 drainage basin feeding a major river system.
60 The term “swamps,” as used in this section, shall mean areas
61 where ground water is at or near the surface of the ground
62 throughout a normal growing season or where runoff water from
63 surface drainage frequently collects above the soil surface, and
64 where a significant part of the vegetational community is made
65 up of, but not limited to nor necessarily include all of the following
66 plants or groups of plants: alders (Alnus), ashes (Fraxinus
67 pennsylvanica and F. nigra), azaleas (Rhododendron canadense
68 and R. viscosum), black alder (Ilex verticillata), black spruce
69 (Picea mariana), buttonbush (cephalanthus occidentalis),
70 American elm (Ulmus americana), white Hellebore (Veratrum
71 viride), hemlock (Tsuga canadensis), highbush blueberry
72 (Vaccinium corymbosum), larch (Larix laricina), cowslip (Caltha
73 palustris), poison sumac (Toxicodendron vernix), red maple (Acer
74 rubrum), skunk cabbage (Symplocarpus foetidus), sphagnum
75 mosses (Sphagnum), spicebush (Lindera benzoin), black gum
76 tupelo (Nyssa sylvatica), sweet pepperbush (Clethra alnifolia),
77 white cedar (Chamaecyparis thyoides), willow (Salix).
78 The term “wet meadows,” as used in this section, shall mean
79 areas where ground water is at the surface for a significant part
80 of the year and near the surface throughout a normal growing
81 season; and where a significant part of the vegetational
82 community is composed of various grasses, sedges and rushes;
83 made up of, but not limited to nor necessarily including all, of
84 the following plants or groups of plants: blue flag (Iris versicolor
85 and I. prismatica), vervain (verbena), thoroughwort (Eupato-
-86 rium), dock (Rumex verticillatus and R. orbiculatus), false
87 loosestrife (Ludwigia), hydrophilic grasses (Gramineae),
88 loosestrife (Lythrum), marsh fern (Dryopteris thelypteris), rushes
89 (Juncaceae), sedges (Cyperaceae), sensitive fern (Onoclea
90 sensibilis), smartweed (Polygonum, section Persicaria).
91 The term “marshes,” as used in this section, shall mean areas
92 where a vegetational community exists in standing or running
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93 water during most of a normal growing season and where a
94 significant part of the vegetational community is composed of,
95 but not limited to nor necessarily including all, of the following
96 plants or groups of plants; arums (Araceae), bladder worts
97 (Ultricularia), bur-reeds (Sparganiaceae), buttonbush (Cephalan-
-98 thus occidentalis), cattails (Typha), duckweeds (Lemnaceae),
99 eelgrass (vallisneria), frog bits (Hydrocharitacaea), horsetails

100 (Equisetaceae), hydrophilic grasses (Gramineae), leatherleaf
101 (Chamaedaphne calyculata), pickerelweed (Pontederiaceae),
102 pipeworts (Eriocaulon), pondweeds (Potamogeton), rushes
103 (Juncaceae), sedges (Cyperaceae), smartweeds (Polygonum
104 Section Persicaria), sweet gale (Myrica gale), water milfoil
105 (Haloragidaceae), water lilies (Nymphaeceae), water starworts
106 (Callitrichaceae), water willow (Decodon verticillatus).
107 The term “wetland wildlife,” as used in this section, shall mean
108 those animals that have one or more necessary habitat
109 requirements which consist of items found only in vegetated
110 wetlands or open waters. Examples of wetland wildlife include,
111 but are not limited to; waterfowl, herons, muskrat, mink, otter,
112 beaver, and game fish. These listed animals and their habitat, with
113 their publicly perceived high wildlife value, are to be given a
114 general preference over amphibians and reptiles, unless there are
115 federally listed endangered species on site.
116 The term “wetland wildlife habitat,” and “wildlife habitat” as
117 used in this section, shall mean wetland areas subject to this
118 section which, due to their plant community composition and
119 structure, hydrologic regime, or other characteristics, provide
120 important food, shelter, migratory or overwintering areas, or
121 breeding areas for wetland wildlife. Upland floodplain areas and
122 uplands bordering wetlands are specifically excluded from this
123 definition. Any wetland less than one-tenth acre in size or any part
124 of a vegetated wetland less than 10 feet in width is too small to
125 have significant wetland wildlife habitat value.
126 The term “wetland border,” as used in this section, shall mean
127 the line below which all three of the following conditions are
128 satisfied. First, the vegetational community must consist of at
129 least 50% of areal coverage of ecologically wet species; or wet-
-130 dry tolerant species showing the form or vigor (enlarged size)
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131 associated with wet conditions. This is equivalent to thefacultative
neutral method being used by the Federal Government. Second,
the soils must be wetland hydric soils, noting that not all hydric
soils are wetland soils. Third, during dry periods during 95% of
a normal growing season, soil saturation is required at or near
the surface.

132
133
134
135
136
137 The terms “ecologically wet species” and “wet-dry tolerant

species,” as used in this section, shall refer to wetland ecology as
specified in the latest editions of Gray’s Manual of Botany or The
New Britton and Brown Illustrated Flora of the Northeastern
United States and Canada. The terms “moist” and “damp,” as
used in these references, shall not mean wetland conditions are
satisfied. Wetter terms are required. The 1988 edition of National
List of Plant Species that Occur in Wetlands, is still undergoing
revision, and thus until this latter book is revised, plant ecology
differences will be resolved by deferring to the former two
references.

138
139
140
141
142
143
144
145
146
147

The forms of growth associated with plants in wetland areas
under the first condition above shall include the following:
buttressed tree trunks, pneumatophores, adventitious roots,
shallow root systems, inflated stems, or signs of basal budding.
Basal budding in cut areas does not apply since cutting also
produces multiple stems.

148
149
150
151
152
153

The term “wetland hydric soils,” as used in this section, shall
include peat, organic muck, uppermost subsoil layers soils
showing gleying, soils with iron or manganese concretions, or soil
series eventually included in the federal wetland hydric soil list.

154
155
156
157

The term “soil saturation,” as used in this section, shall mean
either (I) observed groundwater in a monitoring well, or (2) the
ability to squeeze drops of moisture from a fresh soil sample using
one hand. These soil saturation tests must yield positive results
at or near the surface for 95% of a normal growing season
excluding droughts and rain days, for any area to be a wetland.

158
159
160
161
162
163

The term “access,” as used in this section, shall mean the ability
to construct a road for two or more houses, or a driveway for
one house or other land use.

164
165
166

The term “water access,” as used in this section, shall mean the
ability of a water craft to reach open water.

167
168
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169 The term “relict wetland,” as used in this section, means any
170 area that has been significantly drained by the action of man or
171 nature, or has had water diverted from it, so that functional
172 wetland no longer exists. Relict wetlands are recognized by any
173 of the following; collapse of peat; failure to satisfy the soil
174 moisture requirement during a normal growing season; invasion
175 of dry herbs, shrubs or trees; or younger shrubs or trees that do
176 not show the form or vigor of wetland conditions. Older wetland
177 trees and shrubs are expected in relict wetlands due to the
178 longevity of such plants, but these long living forms are not
179 indicative of active wetland conditions in relict wetlands. An area
180 is determined to be a relict wetland when two Ph.D. natural
181 scientists, one with a Ph.D. in geology or hydrology; and one with
182 a Ph.D. in botany or ecology; shall certify in writing, that an area
183 is relict. The Ph.D.s must be from different firms or organizations.
184 The term “wetland succession,” as used in this section, shall
185 mean the following generalized sequence in wetland evolution.
186 For freshwater wetlands the sequence is pond, to deep marsh, to
187 shallow marsh, to shrub swamp, to forested swamp, to bog. For
188 salt water wetlands the sequence is open water or salt pond, to
189 low salt marsh, to high salt marsh, to fresh marsh, to fresh swamp.
190 to bog.
191 The term “vernal pool,” as used in this section, shall mean any
192 temporary standing water body in the 100-year floodplain.
193 containing at least one-quarter acre-foot of water at least once
194 per year, and which is free of fish, and which is proven to breed
195 reptiles or amphibians.
196 The limits of all types of vegetated wetlands are determined by
197 a wetland border. Relict wetlands are not regulated as wetlands
198 under this section; however they may still be regulated as upland
199 floodplain if they are shown by peak flow calcualtions to be

200 flooded by a 100-year flood. Vernal pools which support which
201 support the breeding of scarce or unusual reptile or amphibian
202 species may be given special protection under this section, but if
203 a vernal pool breeds only common reptiles and amphibians, then
204 special protection cannot be imposed. Plant and animal species,
205 common in other states or in Canada, but at the limits of their
206 natural ranges in Massachusetts; are not to be given special
207 protection under this section.
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208 Jurisdiction under this section, for upland areas that are
floodplains or are adjacent to wetlands; is limited to sediment and
erosion control, and for flood control. The use of adjacent uplands
may not be constrained by this section, nor by any local town
wetland bylaw, nor by local wetland regulation, nor written or
unwritten local wetland policy. If a local town or city wishes to
impose regulations on uplands adjacent to wetlands, or wishes to
impose regulations in upland floodplains beyond that of erosion
control or flood control; via a local wetland bylaw, regulation,
or written or unwritten policy; then the city or town must purchase
land use easements at full value or cost, of lost or altered land
use.

209
210
211
212
213
214
215
216
217
218
219
220 For access to uplands or isolated uplands under a single

ownership; the ability to construct a road with sidewalks, or a
driveway, shall not be infringed on, nor impaired, by this section.
That is, this section does not deny reasonable access for use of
uplands with a road of normal size, planning board approved
radius of curves, and standard construction. Standard
construction includes the paved roadway; safety strips between
roadway and sidewalk; one or more sidewalks as requested or
required by the Planning Board, Fire Department, or Police
Department; and a reasonably sloped bank. The use of retaining
walls may not be mandated for any access, unless state or federally
listed endangered species are at risk. Two access roads or ways
are allowed for any project with over ten residential units, and
under all circumstances where the Planning Board, Fire
Department or Police Department shall require or request such
double access for the public safety, well-being, or welfare. This
section acknowledges that upland access may result in a net loss
of wetlands, especially in areas where the amount of isolated
upland is small. In these cases, wetland replication is not required
if an area of more than 20% of the isolated upland under a single
ownership is to be destroyed in replacing wetlands. Wetland
replication is not required for utility lines, nor for state or federal
highway projects where full use of the existing righty-of-way is
required for public safety.

221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243

Removal of accumulated organic sediments in existing ponds
is to be routinely allowed providing there is an adequate erosion

244
245
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246 and sediment control program, and providing that there are no
247 state or federal endangered species on site. Maintenance of ponds
248 including weed harvesting; and use of short lived chemical
249 pesticides, herbicides, or nutrient inactivators such as alum or
250 potassium permanganate; are procedures exempt from this
251 section. Wildlife management programs and activities conducted
252 by, or funded by, the U.S. Fish and Wildlife Service; or which
253 are part of the North American Waterfowl Management Plan, are
254 exempt from this section.
255 Any cranberry bog expansion shall be approved with
256 reasonable conditions as long as there is a net increase in wetland
257 area, the cranberry bog and associated ponds counting as a
258 wetland, as long as flood control is enhanced, and as long as
259 wetland wildlife habitat is increased. The creation of salt ponds
260 in coastal wetlands is allowed providing that the bottom of the
261 proposed pond will be sand or gravel, and providing that there
262 is a cut channel to a nearby major salt water body. A created salt
263 pond may not be so large that it creates erosion problems which
264 will affect the structural stability of surrounding marshes.
265 Any project that can be projected, by use of modern environ-
266 mental data, models or evaluation techniques, to improve a
267 majority of wetland values that apply to a given wetland type.
268 must be approved with reasonable conditions, even when there
269 is a net loss of wetlands; providing that flooding and wetland
270 wildlife habitat values are two of the improvements. Replacement
271 of wetlands is not restricted to exact replication, but rather
272 replacement is encouraged when an earlier wetland succession
273 stage is offered as a replacement. The creation of ponds is always
274 allowed in vegetated wetlands and ponds may be used to replace
275 or replicate other wetland types
276 Any project that is projected to reduce the amount of tannic
277 acid released from a wetland shall be deemed to be an
278 improvement to the prevention of pollution value under this

280 Increased flood detention is always allowed in wetlands. Berms
281 or other flood control structures are allowed without wetland
282 replication. Increases in depth and duration of flooding from
283 flood control activities are not considered to be an alteration of

279 section.
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284 a wetland, as long as the increase in flooding does not last for
over three days after a one hundred year 24 hour rainfall event.285

286 Any person may create a wetland mitigation banking project.
After creation, the function of the wetland shall be evaluated by
a natural scientist with at least a master’s degree in botany,
ecology, geology, geophysics, hydrology, oceanography, wildlife
management or zoology. The value of the created wetland can be
charged or credited towards proposed wetland alterations in lieu
of replication on a project-by-project or site-by-site basis. After
evaluation, the completed mitigation banking value or credit can
be sold or transferred. Mitigation banking can be charged or
credited to any project in the same town or in the same river basin.
The Department of Environmental Protection shall keep a record
of mitigation banking deposits and withdrawals, or may assign
this duty to another state agency, or may contract such record
keeping to a non-profit or profit making organization. There may
be a charge for record keeping, fees not to exceed cost plus a 10%
profit. The final decision on record keeping shall be made on a
cost-effective basis, at the lowest billable cost to the public.

287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302

Wetland management using procedures classed as Open Marsh
Water Management (OMWM) and Integrated Marsh Manage-
ment (IMM) are to be routinely allowed as wetland management,
and for creating enhanced wetland values for mitigation banking.

303
304
305
306

Water access to open waters from adjacent uplands is not to
be prohibited by this section and wetland replication shall not be
required for small boat channels.

307
308
309

The initial filing fee to be paid to the state shall not ex-
ceed $l,OOO. because the initial state review and assignment of a
file number should not involve over $l,OOO of manpower and
related costs.

310
311
312
313

The provisions of this section shall not apply to normal
maintenance and cleaning of existing ditches, farm ponds, existing
culverts, and waterfowl impoundments or ponds; nor to
relocation of farm ditches and farm ponds, nor to any continuous
or intermittent land use or water use practice which has been on-
going for over a decade, nor to plowing of wetland fingers which
protrude into upland farm fields, nor to the removal of beaver
dams which flood farm fields or any building. Relocation of non-

314
315
316
317
318
319
320
321
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322 farm man-made ditches and ponds is allowed, but an order of
323 conditions is required.

1 SECTION 4. Section 40 of Chapter 131 of the General Laws
2 is hereby amended by inserting the following paragraphs at the
3 end of the last paragraph:
4 When the Federal Government publishes a date which allows
5 states to take over federal wetland permit processes, within one
6 year of such federal decision, the department shall apply to take
7 over federal permits and incorporate them with state wetland
8 permits. This is to eliminate six month delays typical of federal
9 permits which start after state permits have been issued. Water

10 Quality Permits as presently issued by the department shall not
11 be denied for wetland filling, such impacts and issues having
12 already been addressed by the wetland permitting process. Water
13 quality permit reviews only require detailed water quality studies
14 when filling of permanent water bodies is proposed.
15 If a conservation commission has failed to hold a hearing within
16 the twenty-one day period as required, or if a commission, after
17 holding and closing such hearing, has failed within twenty-one
18 days therefrom to issue an order of conditions, if the total time
19 lapsed for these two procedures exceeds 42 days, then the project
20 applicant may request that the department take over the permit
21 process. Given the time lost by delay on the part of the
22 conservation commission, the department shall conduct a
23 combined hearing and site inspection within two weeks of an
24 appeal of inaction on the part of the conservation commission,
25 and shall issue an Order of Conditions with 21 days of the site
26 inspection or 21 days of receipt of all requested information.
27 If there is a legal challenge to a decision by the department or
28 under a local town wetland bylaw, the appellant has the option
29 of taking this matter before the land court, rather than through
30 the district or superior court system. Such trial may be de novo.
31 Any city or town which creates or has created a bylaw that32 affects orregulates work in or near wetlands, said local bylaw must
33 have its definitions, goals and time tables compatible with this34 section within two years of the signing or adoption of this law35 and such local bylaw may not exclude wetland mitigation
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36 banking, nor the enhancement and management goals of this
37 section. Local wetland bylaws and regulations may not have
38 jurisdiction over the positioning of utilities or buildings in upland
39 areas as long as the building or the section of utility line does not
40 intrude into wetland areas
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