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SENATE, December 14, 1992.

The Senate committee on Ways and Means, to whom was referred
the petition (accompanied by bill, Senate, No. 716) of L. Scott
Harshbarger, Attorney General, Frederick E. Berry, William R.
Keating and Thomas P. Walsh for legislation to revise the laws
affecting the compensation of victims of violent crime, reports the
accompanying bill (Senate, No. 1777).

For the committee,

FREDERICK E. BERRY.
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In the Year One Thousand Nine Hundred and Ninety-Two

An Act revising the laws affecting the compensation of victims
OF VIOLENT CRIME.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Chapter 12 of the General Laws, is hereby
2 amended by inserting after section 11J the following section:
3 Section 11K. There shall be established within the department
4 of the attorney general a division of victim compensation and
5 assistance to administer the provisions of chapter two hundred
6 and fifty-eight C. The attorney general shall designate a program
7 director of said division. Said program director may appoint and
8 remove, subject to the approval of the attorney general, such
9 investigative, expert, legal, clerical or other assistants as the work

10 of the division may require. The program director shall have the
11 authority to promulgate rules and regulations pursuant to
12 chapter thirty A as may be necessary to carry out the provisions
13 of said chapter two hundred fifty-eight A. The attorney general
14 shall also designate hearing officers to conduct hearings in
15 accordance with the provisions of section eight of chapter two
16 hundred fifty-eight A.

1 SECTION 2. Chapter two hundred fifty-eight A of the
2 General Laws is hereby repealed.

1 SECTION 3. The General Laws are hereby amended by
2 inserting after Chapter 2588 the following chapter:

3 CHAPTER 258C
4 COMPENSATION OF VICTIMS OF VIOLENT CRIMES.

5 Section I. As used in this chapter, the following words shall
6 mean:
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7 “Claim”, an application for compensation under this chapter.
8 “Claimant”, a person who files a claim for compensation under
9 this Chapter.

10 “Crime”, an act committed by an adult or a juvenile which, if
11 committed by a mentally competent, criminally responsible adult,
12 who has no legal exemption or defense, would constitute a crime;
13 provided, however, that such act involves the application offeree
14 or violence or the threat of violence by the offender upon the
15 victim. The word “crime” shall include any violation of a provi-

-16 sion of sections twenty-four to twenty-four O, inclusive, of
17 chapter ninety or any violation of chapter two hundred and nine A
18 which results in serious physical injury to the victim or the death
19 of the victim.
20 “Crime”, as defined herein, shall include: (a) acts committed
21 in the Commonwealth, including land subject to federal juris-
-22 diction; and (b) acts committed upon a Massachusetts resident
23 in a state which does not have a crime victim compensation
24 program for which such Massachusetts resident would be an
25 eligible applicant.
26 “Department”, the department of the attorney general.
27 “Dependent”, mother, father, spouse, spouse’s mother, spouse’s
28 father, child, grandchild, adopted child, child born out of
29 wedlock, brother, sister, niece or nephew, who is wholly or
30 partially dependent for support upon the victim at the time of his
31 or her injury or death due to a crime alleged in a claim made
32 pursuant to this chapter.
33 “Division”, the victim compensation and assistance division
34 with the department of the attorney general.
35 “Family”, the spouse, parent, grandparent, stepmother,
36 stepfather, child, grandchild, brother, sister, half brother, half
37 sister, adopted child of parents, or spouse’s parents of the victim.
38 “Medical care”, the medical, psychological, surgical, dental,
39 optometric, chiropractic, podiatric, and hospital care provided to
40 a victim, including but not limited to medicines, medical, dental
41 and surgical supplies, crutches, artificial members and appliances
42 and training in the use of artificial members and appliances.
43 “Offender”, an adult or juvenile person who commits a crime
44 as defined in this section.
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45 “Out-of-pocket loss”, unreimbursed or unreimbursable
46 expenses for services eligible for compensation pursuant to this
47 chapter.
48 “State”, any state of the United States, the District of Columbia,
49 the Commonwealth of Puerto Rico, and any other possession or
50 territory of the United States.
51 “Victim”, an adult or juvenile person who suffers personal
52 physical injury or death:
53 (a) as a direct result of a crime as defined in this section;
54 (b) as a result of attempting to assist a person against whom
55 a crime was attempted or committed; or
56 (c) as a result of efforts to prevent a crime or an attempted crime
57 from occurring in his or her presence or to apprehend a person
58 who had committed a crime in his or her presence.
59 Section 2. (a) No compensation shall be paid under this
60 chapter unless the division finds that a crime as defined in
61 section one was committed, and that such crime directly resulted
62 in personal physical injury to, or the death of, the victim.
63 (b) No compensation shall be paid under this chapter unless
64 the claimant shows that the crime was reported to the police or
65 other proper authorities within forty-eight hours after the
66 occurrence of such crime, except in the case of sexual assault or
67 where the division finds said report to have been delayed for good
68 cause.
69 (c) A claimant shall be eligible for compensation only if the
70 claimant cooperates with law enforcement in the investigation and
71 prosecution of the crime in which the victim was injured or killed
72 unless the claimant demonstrates that he or she possesses or
73 possessed a reasonable excuse for failing to cooperate.
74 (d) A claimant shall not be eligible for compensation under this
75 chapter if such compensation would unjustly benefit the offender,
76 However, a claimant shall not, except pursuant to regulations
77 enacted in accordance with section four to prevent unjust
78 enrichment, be denied compensation because of the claimant’s or
79 victim’s familial relationship with the offender, or because of the
80 sharing of a residence by the victim or claimant and the offender.
81 (e) An offender or an accomplice of an offender shall not be
82 eligible to receive compensation with respect to a crime committed
83 by an offender. To the extent that the claimant’s acts or conduct
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84 provoked or contributed to the injuries, the division shall reduce
85 an award in accordance with regulations enacted pursuant to
86 section four.
87 (f) No compensation shall be paid unless the claimant, or an
88 individual for whose benefit a claim is made, has incurred actual
89 out-of-pocket loss or liability for compensable expenses as a direct
90 result of the injury to or death of a victim.
91 Section 3. (a) The maximum award for compensation to a
92 claimant under this chapter shall be twenty-five thousand dollars.
93 If there are two or more eligible claimants as the result of a
94 homicide, each claimant shall be entitled to receive compensation
95 to the extent of out-of-pocket loss, in proportion to the out-of-
-96 pocket losses of every other claimant and the total of all awards
97 based on said crime shall not exceed twenty-five thousand dollars.
98 (b) Except as otherwise provided in this chapter, the following
99 expenses are compensable in accordance with this section:

100 (1) The maximum award of compensation for burial expenses
101 shall be four thousand dollars. Any legal guardian, dependent or
102 other family member of the victim or, if the victim has no legal
103 guardian, dependent, or other family member, any person who
104 actually incurs burial expenses directly related to the death of a
105 victim shall be eligible for compensation for burial expenses.
106 (2) (A) Expenses incurred for hospital services as the direct
107 result of injury to the victim shall be compensable in accordance
108 with this chapter. However, when claiming compensation for
109 hospital expenses, the claimant must demonstrate an out of pocket
110 loss or a legal liability for payment of said expenses. No hospital
111 expenses shall be paid where the victim was eligible for Medicaid
112 or for services covered by chapter one hundred and eighteen F
113 at the time such services were rendered. Every claim for
114 compensation for hospital services shall include a certification by
115 the hospital that the victim was not eligible for medicaid or
116 services covered by chapter one hundred and eighteen F at the
117 time such services were rendered. In no event shall the amounts
118 awarded for hospital services exceed the rates for services
119 established by the rate setting commission in accordance with
120 chapter six A if rates have been established for such services.
121 (B) Expenses incurred for physician, dental, ambulance, or
122 other necessary medical services or prosthetic devices as the direct
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result of injury to the victim shall be compensable in accordance
with this chapter. However, when claiming compensation for said
expenses, the claimant must demonstrate an out of pocket loss
or legal liability for payment of such expenses. No physician,
dental, ambulance or other necessary services, or prosthetic
devices shall be paid where the victim was eligible for Medicaid.
Every claim for compensation for physician, dental, ambulance
or other necessary services, or prosthetic devices shall include a
certification by the health care provider that the victim was not
eligible for Medicaid at the time such services were rendered.

123
124
125
126
127
128
129
130
131
132

(C) A victim, or where death results from the crime, the
dependents and family members of the victim, shall be eligible for
compensation for reasonable mental health counseling obtained
as a result of the crime.

133
134
135
136

(D) If the victim was employed at the time of the crime, he or
she shall be eligible for compensation for lost earnings due to
disability from work as the result of injuries caused by the crime.
In order to be eligible for lost earnings, the victim must
demonstrate medical disability and causal relationship to the
crime. The amount of compensation shall be based on the victim’s
net earnings at the time of the crime.

137
138
139
140
141
142
143
144 (E) If the sole occupation of the victim at the time of the crime

and for the preceding one year was limited to performing duties
and responsibilities of a homemaker, the victim or his or her
dependents shall be eligible for reimbursement for the reasonable
costs of maintaining such services. In order to be eligible for
compensation for homemaker services in non-homicide cases, the
claimant must demonstrate a medical disability which is causally
related to the crime.

145
146
147
148
149
150
151
152 (F) In the case of the death of the victim as a direct result of

the crime, a dependent of a victim shall be eligible for
compensation for loss of the victim’s support. No compensation
for loss of support shall be paid unless the claimant demonstrates
either that the dependent was living with the victim at the time
of the crime or, in the case of minor children of a deceased victim
who were not residing in the victim’s household at the time of the
crime, that the children received support directly from the victim
prior to the crime. An award of loss of support shall be based
upon the life expectancy of the victim.

153
154
155
156
157
158
159
160
161
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162 (G) The division may, in accordance with regulations promul-
-163 gated pursuant to section four, make emergency awards for
164 housing or other compensable services in an amount not to exceed
165 one thousand five hundred dollars to victims or their dependents.
166 Such awards shall be directed to the treasurer for immediate
167 payment without further authorization. Such emergency awards
168 shall be deducted from, and not in addition to, the total award
169 of compensation. If the claimant is subsequently denied
170 compensation, the claimant must repay any money received as an
171 emergency award.
172 (H) The claimant may retain counsel under this chapter.
173 Attorney’s fees shall be deducted from, and not in addition to,
174 the total award for compensation. No attorney’s fees shall be paid
175 unless the attorney submits an affidavit which sets forth the hours
176 worked and the rates charged for representing the claimant in the
177 claim for compensation. The division may include as part of its
178 award, attorney’s fees in an amount not to exceed fifteen percent
179 of the total award for compensation.
180 Section 4. (a) The division of victim compensation and assis-

-181 tance shall administer the provisions of this chapter. The attorney
182 general shall designate a program director of said division. Said
183 program director may appoint and remove, subject to the
184 approval of the attorney general, such investigative, expert, legal,
185 clerical or other staff as the work of the division requires.
186 (b) The program director shall have the authority to
187 promulgate rules and regulations pursuant to chapter thirty A as
188 may be necessary to carry out the provisions of the chapter in a
189 fair, efficient and uniform manner.
190 (c) The program director shall be authorized to apply for and
191 receive sums which may be transmitted to the Victim Compen-
-192 sation Fund maintained by the treasurer and for any other such
193 funds as may become available to administer the requirements of
194 this chapter.
195 (d) The attorney general shall designate one or more hearing
196 officers to conduct hearings in accordance with the provisions of
197 section ten.
198 Section 5. (a) (1) A claim for compensation under this
199 chapter shall be filed within three years of the date of the crime,
200 (2) A claim under this chapter shall be made on a claim form
201 prescribed by the division. The claim form shall be accompanied
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by copies of bills and other documentation supporting the claim,
and shall be signed under the pains and penalties of perjury. Any
claim for loss of support or other expenses incurred as the result
of the death of a victim must be accompanied by a copy of the
death certificate, together with marriage or birth certificates
showing the dependence of the claimant upon the victim. All
claims must contain a release of information necessary to
investigate the claim.

202
203
204
205
206
207
208
209

Hospitals and law enforcement agencies in the Commonwealth
shall post notice of the availability of assistance under this chapter.
Law enforcement agencies, district attorneys, the departments of
social services and welfare, hospitals, physicians and other service
providers shall cooperate with the department in the investigation
of claims filed under this chapter.

210
211
212
213
214
215

(b) Within ten days of receipt of a claim under this chapter,
the division shall acknowledge receipt of same, in writing by
certified mail to the claimant or counsel of record. The division
shall thereafter conduct an investigation of the claim to verify the
information contained on the application.

216
217
218
219
220
221 The division shall be authorized to issue a written civil

investigative demand, issue interrogatories under oath and request
oral testimony under oath in order to obtain information
necessary to verify a claim. All information collected by the
division shall be kept in accordance with the provisions ofchapters
four, sixty-six and sixty-six A.

11l

223
224
225
226
997 A civil investigative demand may be served by certified mail

and shall be returned within twenty days from the date of service.
The attorney general may petition the superior court to enter such
order or orders as may be required to carry into effect the provi-
sions of this chapter.

228
229
230
231
232 Section 6. The claimant has the burden of proving by a

preponderance of the evidence that he or she is eligible to receive
compensation.

233
234
235 Section 7. The claimant has a continuing obligation to notify

the division of any change in address. Failure to comply with this
provision may result in the dismissal of the claim for
compensation or the termination of any proceeding set forth in
this chapter.

236
237
238
239
240 Section 8. (a) Within fifteen days of completion of the investi-

gation. the program director shall mail notice to the claimant or241
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the attorney of record stating the amount of compensation to be
paid or denied, and the reasons therefor, and the payees. The
program director may direct that warrant for payment by the
treasurer be made jointly to the claimant and to any provider. The
notice shall contain information regarding the right of the
claimant to request review of the decision of the director.

242
243
244
245
246
247

(b) The claimant shall have fifteen days from the date of
mailing of the notice within which to notify the program director
in writing of the claimant’s assent to the decision or to request
review in accordance with section nine of this chapter.

248
249
250
251

(c) Upon receipt of the notice of assent by a claimant, the
division shall present a certified copy of the notice to the treasurer
for payment. Subject to the availability of funds, the treasurer
shall cause payment to be made in accordance with the division’s
award without further authorization.

252
253
254
255
256

Section 9. (a) Within fifteen days of the date of mailing of the
notice of award or denial, any claimant aggrieved by the program
director’s decision may request in writing areview of the decision.
The program director shall reconsider any order for which a
request for review is received. It is within the discretion of the
program director to reconsider a decision granting or denying an
award or the amount of an award where there has been no request
for review. After reconsideration of the award, the program
director shall affirm the decision or issue an amended notice of
award or denial.

257
258
259
260
261
262
263
264
265
266

(b) The program director shall notify the claimant by certified
mail of the decision upon reconsideration within thirty days of
the claimant’s receipt of the request for review. Said notice shall
include information regarding the claimant’s right to request a
hearing.

267
268
269
270
271
272 Section 10. (a) Within fifteen days of receipt of the program

director’s decision upon reconsideration, any claimant aggrieved
by said decision may request in writing a hearing before a hearing
officer. If no request for a hearing is made within the specified
time, the decision of the program director shall be final.

273
274
275
276

(b) The hearing officer shall schedule a hearing to be held
within sixty days of receipt of the request for a hearing. The
hearing may be scheduled within an additional fifteen days upon
written request by either party.

11l
278
279
280
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(c) The hearing shall be in compliance with the following
requirements:

281
282

(1) Reasonable notice of the hearing shall be given to all parties
and shall include the time and place of the hearing. The parties
shall have sufficient notice of the issues involved to afford them
reasonable opportunity to prepare and present evidence and
arguments.

283
284
285
286
287

(2) Unless otherwise provided by any law, the hearing officer
need not observe the rules of evidence observed by the courts, but
shall observe the rules of privilege recognized by law. Evidence
may be admitted and given probative effect only if it is the kind
of evidence on which reasonable persons are accustomed to rely
in the conduct of serious affairs. The hearing officer may exclude
unduly repetitious evidence, whether offered on direct
examination or cross examination of witnesses.

288
289
290
291
292
293
294
295

(3) Each party shall have the right to testify under oath, to call
and examine witnesses, to introduce exhibits, to cross-examine
witnesses who testify, and to submit rebuttal evidence. Each party
may appear with counsel.

296
297
298
299

(4) All evidence, including any records, investigation reports,
and documents in the possession of the hearing officer of which
the hearing officer desires to use as evidence in making a decision,
shall be offered and made part of the record in the hearing.
Documentary evidence may be received in evidence in the form
of copies or excerpts, or by incorporation by reference.

300
301
302
303
304
305
306 (5) The hearing officer may take notice of any fact which may

be judicially noticed by the courts. Parties shall be notified of the
material so noticed, and they shall be afforded an opportunity to
contest the facts so noticed.

307
308
309
310 (6) The hearing officer shall make an official record which shall

include exhibits and a sound recording. Said official record shall
be made available to the claimant upon request and payment of
reasonable cost thereof.

311
312
313
314 (7) Within fifteen days of the hearing, the hearing officer shall

issue a written decision. Said decision shall be accompanied by
a statement of reasons which shall include the findings of fact and
conclusions of law necessary to the decision. Parties to the
proceeding shall be notified by certified mail or in person of the
decision and of the right to request review by the district court.

315
316
317
318
319
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320 A copy of the decision and of the statement of reasons shall be
321 mailed upon request to each party and to each party’s legal repre-
-322 sentative.
323 Section 11. (a) Within thirty days of receipt of the notice of
324 the hearing officer’s decision, the claimant may petition for
325 judicial review in the district court within the judicial district in
326 which the claimant resides, or in the case of a non-resident
327 claimant, in the district court within the judicial district where the
328 crime occurred.
329 (b) The program director shall, by way of answer, file in the
330 court a copy of the official record of the hearing within thirty days.
331 (c) The district court shall schedule the matter for hearing and
332 shall notify the parties of the date and time thereof.
333 (d) The review shall be conducted by the district court without
334 a jury and shall be confined to the record, except that in the cases
335 of alleged irregularities in procedure before the hearing officer,
336 not shown in the record, testimony thereon may be taken in the
337 district court.
338 (e) The findings and decisions of the hearing officer shall be
339 reviewed in accordance with the standards for review provided
340 in paragraph (7) of section fourteen of chapter thirty A.
341 Section 12. No compensation shall be awarded or paid unless
342 the out-of-pocket expenses or legal liability of the claimant for
343 services rendered as the result of the crime exceeds any and all
344 of the amounts received, applied for, or to be applied for as the
345 result of the crime from any of the following:
346 (a) Insurance, disability;
347 (b) Workers’ Compensation, unemployment compensation,
348 social security benefits, veteran’s benefits, retirement benefits;
349 (c) Medicaid, medicare, any other forms of public assistance
350 including AFDC and Emergency Assistance to Elderly, Disabled
351 and Children or any successor thereto;
352 (d) Restitution in the criminal action;
353 (e) Proceeds from a civil suit.
354 Section 13. Acceptance of any compensation under this
355 chapter shall subrogate the commonwealth, to the extent of such
356 compensation paid, to any right or right of action accruing to the
357 claimant or to the victim to recover payments on account of losses
358 resulting from the crime with respect to which the compensation
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has been paid and the claimant has a continuing obligation to so
notify the attorney general of such recovery. The attorney general
may enforce the subrogation, and he shall bring suit to recover
from any person to whom compensation is paid, to the extent of
compensation actually paid under this chapter, any amount
received by the claimant from any source exceeding the actual loss
to the victim.

359
360
361
362
363
364
365

Section 14. Any person who: (a) submits a false or fraudulent
application or claim for an award; (b) intentionally makes or
causes to be made any false statement or representation of a
material fact in relation to any claim pending before the division;
or (c) intentionally conceals or fails to disclose information
affecting the amount of or the initial or continued right to any
such award when reasonably requested to provide such infor-
mation by the division shall be punished by a fine of not more
than one thousand dollars or by imprisonment in a house of
corrections for not more than six months, or both. Said person
shall forfeit up to three times the benefit received and shall
reimburse the commonwealth for payments received or paid to
or on behalf of said person.

366
367
368
369
370
371
372
373
374
375
376
377
378
379 The commonwealth shall have a cause of action for relief

against any person who violates the provisions of this section for
the amount of damages which the commonwealth sustains by
reason of such violation and, in addition, for punitive damages
of not more than triple the amount of damages which the
commonwealth sustains, together with interest, and the cost of
the action. The attorney general may bring any such action
necessary to enforce this section.

380
381
382
383
384
385
386
387 Any amount reimbursed or forfeited or any fine or damages

paid pursuant to this section shall be paid to the victim
compensation fund established in section forty-nine A of
chapter ten.

388
389
390
391 Section 15. No person who in good faith provides or obtains

or attempts to provide or obtain assistance for a victim of a crime
as defined in section one shall be liable in a civil suit for damages
as a result of his acts or omissions in providing or obtaining, or
attempting to provide or obtain said assistance unless said acts
or omissions constitute willful, wanton or reckless conduct.

392
393
394
395
396
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1 SECTION 4. All victim compensation claims pending upon
2 the effective date of the act, except claims in which a report of
3 the attorney general or other civil pleading is awaiting dispostion
4 by a court of the Commonwealth, shall follow the procedure set
5 forth in chapter two hundred fifty-eight C of the General Laws,
6 inserted by this act.
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