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Committee on W ays and Means, State House.

Gentlemen: — I have considered your inquiry of April 6. 
As bearing upon this inquiry you call my attention to R. L., 
c. 6, §§ 69, 70 and 71, which provide as follows:

Section  69. The income or any surplus of funds belonging to or in 
the custody of the commonwealth shall, unless otherwise provided, be 
added to the principal.

Section  70. When the accumulations of a sinking fund of the 
commonwealth are sufficient to extinguish at maturity the indebted
ness for which it was established, its subsequent accumulations may 
be added by the treasurer to any sinking fund which is not sufficient 
to meet the indebtedness for which it was established.
- Section  71. The treasurer, instead of selling any of the stocks or 
securities belonging to funds over which the commonwealth has ex
clusive control to meet maturing liabilities, may transfer them to any 
other of such funds upon terms and conditions approved by the gov
ernor and council.

As a typical example of a sinking fund provision you mention 
St. 1894, c. 497, § 8, which authorizes a State Highway 
Loan of $300,000 for a period'of thirty years at a rate not
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exceeding four per cent., provides that the bonds issued 
therefor “shall be deemed a pledge of the faith and credit of 
the commonwealth,” and further provides:

. . . The treasurer and receiver general shall, on issuing any of 
said scrip or certificates of indebtedness, establish a sinking fund for 
the payment of said bonds, into which shall be paid any premiums 
received on the sale of said bonds, and he shall apportion thereto from 
year to year, in addition, amounts sufficient with the accumulations 
to extinguish at maturity the debt incurred by the issue of said bonds. 
The amount necessary to meet the annual sinking fund requirements 
and to pay the interest on said bonds shall be raised by taxation from 
year to year.

You then inquire in substance what constitutional vested 
right the holder of a bond issued under these or substantially 
similar provisions has in the maintenance and application of 
the sinking fund so established.

Some state constitutions contain special provisions relative 
to the creation and preservation of sinking funds to pay 
state bonds. Graham v. Horton, 6 Kan. 343; Park v. 
Candler, 113 Ga.. 647; Park v. Candler, 114 Ga. 466; Mc- 
Reynolds v. Smallhouse, 8 Bush (Ky.) 447; 36 Cyc. 899. 
As our Constitution does not contain similar provisions these 
cases may be laid aside. There remains the question whether 
our statutory provisions for creation and application of a 
sinking fund constitute a contract with the bondholder 
within the meaning of Art. I, § 10 of the Federal Constitu
tion, which provides:

No state shall . . . pass any . . . law impairing the obligation of 
contract.

If a state attaches to its bonds some special privilege, such 
as a provision that the bonds and coupons when due shall be 
receivable in payment of taxes and other demands due to the 
state, such provision constitutes a contract with the bond
holder which the state may not impair by subsequent legis
lation. Hartman v. Greenhow, 102 U. S. 672; Royall *■ 
Virginia, 116 U. S. 572; Sands v. Edmunds, 116 U. S. 585,
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McGahey v. Virginia, 135 U. S. 662; McCullough v. Virginia, 
1(2 L. S. 102. An express pledge of property or of income 
to secure the bonds is within the protection of the constitu
tional prohibition. Trustees of the Wabash & Erie Canal 
Co. v. Beers, 2 Black. 448; Opinion of the Justices, 190 
Mass. 605. If the state authorizes a municipal corporation 
to issue bonds, it impliedly confers a general authority to 
impose taxes in order to pay principal and interest, which 
authority cannot be subsequently revoked. Ralls County 
Court v. United States, 105 U. S. 733. If a statute author
izes the municipality to issue the bonds and expressly re
quires the levy of an annual tax to pay interest, any surplus 
to be applied to principal, and further expressly devotes the 
proceeds of the tax to those purposes, such grant of authority 
enters into the contract with the bondholder and cannot be 
later withdrawn. VonHoffman v. Quincy, 4 Wall. 535; 
Louisiana v. Pillsbury, 105 U. S. 278; Mobile v. Watson, 
116 U. S. 289; Graham v. Folsom, 200 U. S. 248, 252. Pro
visions for the creation and maintenance of a sinking fund 
by the municipality in order to meet the bonds have likewise 
been held to be within the constitutional guarantee. War
wick v. Rhode Island Hospital Trust Co., 38 R. I. 517. A 
statute which authorizes an issue of state bonds and requires 
that a five and a half mill tax shall be levied annually to 
pay interest and redeem the bonds until all the bonds are 
discharged has been held to create a contract with the bond
holders, especially where a subsequent constitutional amend
ment expressly recognized a contractual relation. Louisiana 
v. Jumel, 107 U. S. 711, 719. I am not, of course, unmind
ful that such a contract cannot be enforced by any court 
against a sovereign state without its own consent, but this 
is equally true of the bonds themselves. Louisiana v. 
Jumel, 107 U. S. 711; Hans v. Louisiana, 134 U. S. 1; North 
Carolina v. Temple, 134 L*. S. 22; Louisiana v. New Pork 
Guaranty and Indemnity Co., 134 U. S. 230.

On the other hand, a statute which authorizes a munici
pality to issue bonds and to levy a tax to pay them does 
not prevent a subsequent modification of the taxing provision 
which does not render the security insufficient. Gilman v.
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Sheboygan, 2 Black 510. And where a statute authorized a 
city to issue bonds to meet the cost of a waterworks, pro
vided for a sinking fund, and further directed that the price 
of water should be so regulated, if practical and reasonable,

. as to produce a sufficient sum to pay the principal and 
interest of the bonds, it was held that the latter provision 
did not constitute a pledge of the water rates to pay the 
bonds. Sinclair v. Fall River, 198 Mass. 248; see also I Op. 
Attys.-Gen., 263, 266. It is evident, therefore, that the 
question whether and to what extent a given statute con
stitutes a contract with the bondholder requires a very 
careful consideration of the circumstances of each case.

The question whether the Massachusetts sinking fund 
provisions constitute a contract is very close. It appears 
that it is customary to provide that the bonds “shall be 
deemed a pledge of the faith and credit of the common
wealth.” Perhaps these words if taken alone might be so 
narrowly construed as to exclude the sinking fund provision 
from the security uopn which the bondholder might legally 
rely, even though the usual sinking fund provision would 
seem broad enough to devote that fund to the payment of 
the bonds without further express words of pledge. The 
usual form of bond is merely an acknowledgment of in
debtedness in a specified sum on a specified date, with 
interest at a specified rate, but it has generally been the 
custom to refer specifically to the act which authorizes the 
issue, thus calling to the attention of the bondholder the 
provisions for sinking fund, if any. Under all the circum
stances, it seems that the pledge of the “faith” of the 
Commonwealth in addition to the pledge of its “credit is 
broad enough to import an obligation faithfully to perform 
the sinking fund requirements and to administer that fund 
according to law. In any event, it can scarcely be doubted 
that bondholders have purchased Massachusetts bonds in 
reliance upon honorable observance of those provisions.

In my judgment, the question in the last analysis is not 
one of narrow legal construction. The duty to preserve the 
sinking funds, like the express promise to pay the bonds, 
rests upon the honor of the Commonwealth. The very fact 
that neither duty can be enforced by any court without the
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consent of the Commonwealth strengthens the obligation to 
keep faith. Moreover, strict observance of the obligation is 
in accord with sound business policy. Massachusetts has 
had occasion to borrow large sums in the past. Similar 
occasions will doubtless arise in the future. Any action 
which might call in question the good faith of the Common
wealth must inevitably be reflected not only in a higher in
terest rate but also in a restricted market for the bonds 
themselves. Moreover, the duty to preserve the sinking 
funds is owed not only to the creditors of the Common
wealth but also to the citizens. The sinking fund provisions 
provide a means whereby the burden of discharging the 
public debt is spread over a considerable period of years. 
To preserve the sinking funds protects taxpayers who must 
ultimately discharge the debt. In the Sinking-Fund Cases, 
99 U. S. 700, the Supreme Court, in speaking of a statute 
which established a sinking fund to meet the bonds of cer
tain railroads, said:

All that has been done is to make it the duty of the company to 
lay by a portion of its current net income to meet its debts when 
they do fall due. In this way the current stockholders are prevented 
to some extent from depleting the treasury for their own benefit, at 
the expense of those who are to come after them. This is no more for 
the benefit of creditors than it is for the corporation itself. I t  tends 
to give permanency to the value of the stock and bonds, and is in the 
direct interest of a faithful administration of affairs. I t  simply compels 
the managers for the time being to do what they ought to do volun
tarily. The fund to be created is not so much for the security of the 
creditors as the ultimate protection of the public and the corporators.

These words are equally applicable to the sinking fund of a 
state. Aside from any constitutional restrictions, unanswer
able considerations of public policy, of duty to the tax
payers, and of public honor require that the sinking funds 
be kept intact and b? applied to the debts which they were 
created to pay.

Yours very truly,

J. WESTON ALLEN,
Attorney-General.




