
Senate

The committee on Bills in the Third Reading, to which
was referred the Bill to provide for an equitable distribution
of the cost of the bridge across the Connecticut river between
Springfield and West Springfield (Senate, No. 534), reports
recommending that the same be amended as follows, and
that, when so amended, it will be correctly drawn:

By adding at the end of section one the following:
The cost of all other approaches, and of all highways laid

out from approaches to intersecting highways, shall be paid
by the municipality, in which they are respectively laid out
or constructed.

The committee further reports that the Attorney-General,
in response to the committee’s request for an opinion as to
the constitutionality of the bill, has advised the committee,
in writing, that the bill is unconstitutional.

The opinion of the Attorney-General is herewith submitted.

For the committee

ANDREW A. CASASSA.

SENATE No. 569

Cbe CommonUiEaltii of egassacbusctts.
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Department of the Attorney-General
Boston, May 25, 1920.

Senate Committee on Bills in the Third Reading, State House
Gentlemen: In your letter of May 20, 1920, you in-

quire whether Senate Bill No. 534, entitled “An Act to pro-
vide for an equitable distribution of the cost of a bridge
across the Connecticut River between Springfield and West
Springfield”, would be constitutional if enacted into law.

Such investigation as I have been able to make in the very
limited time available develops the following facts:

The construction of this bridge was authorized by Gen.
St. 1915, c. 252. Section 1 provided that upon petition of
the mayor and aldermen of the City of Springfield the
Supreme Judicial Court should appoint a board of commis-
sioners, consisting of three disinterested and suitable persons,
not residents of the county of Hampden, one of whom
should be a competent civil engineer. Section 2 required
the commissioners, after giving one or more public hearings
at which all parties interested might be heard, to determine
the location of a suitable bridge across the Connecticut
River between Springfield and West Springfield,

“With suitable approaches and suitable highways from said ap-
proaches to existing highways, and shall cause plans and specifications
of such bridge and approaches and highways to be prepared showing
dimensions and materials and complete in every detail sufficient for
the construction thereof.”

Section 3 provided as follows

Cfte Commontoealti) of spassacinisetts.

“The said commissioners may accept, on behalf of the county of
Hampden, the city of Springfield or the town of West Springfield, a
gift of any land which may be needed for approaches to said bridge or
for the laying out of any highway or highways from the approaches



1920.] SENATE —No. 569. 3

to any existing highway, and, on behalf of said county, city or town,
may accept any contract for the conveyance of any such land condi-
tioned upon the construction or opening for use of said bridge, and, on
behalf of said county, city or town, may accept any bond conditioned
on the conveyance to said county, city or town of any such land abso-
lutely or upon the aforesaid condition.”

Section 4 further provided in part,

“The said commissioners, after notice and a hearing, shall determine
what cities and towns in the county of Hampden are or will be specially
benefited by the erection of the bridge, and what proportional part of
the cost of the bridge and of its approaches and of the highways to be
laid out from them to existing highways, and of the damages, and of

, and of the cost of maintaining and
and of all other expenses incurred
aid county, and by such cities and

the cost of altering railroad track;

keeping the said bridge in repair
under this act shall be paid by s
towns respectively. .

.

.”

“The special commissioners, or a majority of them, shall make return
of their decision of all the matters herein above described, to the
supreme judicial court for the county of Hampden. The decree of
said court confirming the decision shall be final and binding.”

Section 9 provided that the county of Hampden should,
in the first instance, pay all the costs and expenses of every
nature incident to the carrying out of this act, and conferred
upon the county commissioners authority to issue notes for
that purpose. Upon completion of the bridge a report of the
cost shall be filed in the office of the clerk of the Supreme
Judicial Court for the County of Hampden, and the court,
after hearing, shall decree repayment, to the county of such
cost so reported, by the cities, towns, and county, respec-
tively, “according to the decision of the commission author-
ized bv this act.”

Hon. John I>. Bates, a former Governor of this Common-
wealth, Joseph H. O’Neil and John R. Worcester were duly
appointed commissioners under this act. They held hearings
and filed a first report, which was recommitted, and after
further hearings filed a second report, in which they deter-
mined that the cities of Springfield and Holyoke, and the

Section 5 provided
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towns of West Springfield, Westfield and Agawam “will be
specially benefited by the erection of the bridge” and assessed
the cost and expense of the bridge in the following propor-
tions: County of Hampden, 31%; Springfield, 51%; West
Springfield, 12%; Holyoke, 3%; Westfield, 2%; Agawam,
1%. The city of Holyoke filed a motion to recommit and

also filed objections to the confirmation of the report. De-
crees were entered denying the motion to recommit and con-
firming the report. The case was then carried to the full
bench, and, in an opinion by Rugg, C.J., in which the con-
tention of the city of Holyoke that it derived no special
benefit from the erection of the bridge was given full con-
sideration, the decree entered below was affirmed. Mayor
and Aldermen of Springfield, Petitioners, Jan. 22, 1920, re-
ported in the Banker and Tradesman, Feb. 28, 1920.

Senate Bill No. 534, upon the constitutionality of which
you request an opinion, provides, in section 1, that the cost
of the bridge provided for by Gen. St. 1915, c. 252, and of
that part of its approaches designated “viaduct” on the
plan of said bridge heretofore accepted by the county com-
missioners of the county of Hampden, and of the “expenses”
referred to in section 4 of said chapter, and of the cost of the
depression of the railroad tracks, and of one main approach
in Springfield and West Springfield, respectively, and of
maintaining and keeping said bridge and said approaches in
repair shall be paid by the county of Hampden, 31%; by
the city of Springfield, 55%; by the town of West Spring-
field, 13%, and by the town of Agawam, 1%. Section 3 of
the bill provides as follows:

“So much of said chapter two hundred and fifty-two as is incon-
sistent herewith is hereby repealed, and so much of the decision of the
commissioners appointed under said act and of the decree of the court
confirming the same as are inconsistent herewith are hereby superseded.”

As under the terms of said section 3 only so much of the
act of 1915 is repealed and only so much of the decision of
the commissioners and of the decree of the court is to be
superseded as is inconsistent with the Senate Bill, it neces-
larily follows that any other cost and expenses authorized
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and incurred under the provisions of the act of 1915 will be
paid in accordance with the apportionment made by the
commissioners appointed under the act. Obviously, how-
ever, the apportionment of cost as adjudicated by the com-
missioners and the decree of the court confirming the same,
made upon the basis of special benefits accruing to the cities
and towns found by the commissioners to derive special
benefits from the erection of the bridge, are superseded as to
substantially the entire amount of the expenditures under the
act, and the effect of the Senate Bill, if enacted into law,
will be to impose upon Springfield in addition to the amount
of the special benefit derived by that city from the erection
of the bridge payment of the amount of the special benefit
derived by Holyoke and one half of the special benefit de-
rived by Westfield; the amount of the remaining benefit de-
rived by Westfield being added to the assessment upon West
Springfield.

1. It is now settled that a special assessment on an indi-
vidual which materially exceeds the benefit conferred by the
improvement is as to such excess a taking of property with-
out due process of law in violation of the Fourteenth Amend-
ment to the Federal Constitution. Norwood v. Baker, 17.2
U. S. 269; Myles Salt Co. v. Iberia Drainage District, 239
U. S. 478; Cast Realty Co. v. Schneider Granite Co., 240
LT . S. 55; Sears v. Boston, 173 Mass. 71, 78; Sears v. Street
Commissioners, 173 Mass. 350, 352. The actual decision in
Kingman, Petitioner, 153 Mass. 566, which was decided
before Norwood r. Baker, is not in conflict with this rule,
and the broad language there employed must be limited in
view of these later decisions. Sears v. Boston, 173 Mass. 71,
78. In the present case the Legislature has chosen, by Gen.
St. 1915, c. 252, to have the constitutional limit of its power
determined judicially in the first instance. This was done in
Mayor and Aldermen of Springfield, Petitioners, supra.
The present case is thus clearly distinguishable from cases
like Scituate v. Weymouth, 108 Mass. 128, and Agawam v.
Hampden, 130 Mass. 528, in which the Legislature, having
in the first instance undertaken to lay the assessment on
certain cities and towns by legislative act, subsequently pro-
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vided, as it clearly had the power to do, that the assessment
should be judicially apportioned according to the benefit
received. If, in the present case, the special benefit to indi-
viduals had been judicially determined to be 51%, 12%, 3%
and 2%, respectively, and the Legislature had thereafter
enacted that the 5% assessment laid upon the last two indi-
viduals should be paid by the first two in the proportions of
4% and 1%, respectively, it seems plain that such an assess-
ment would be palpably arbitrary and beyond the power of
the Legislature under the Fourteenth Amendment. Myles
Salt Co. v. Iberia Drainage District, 239 U. S. 478; Cast
Realty Co. v. Schneider, 240 U. S. 55. The arbitrary char-
acter of such an assessment would be still more apparent if
the enactment provided that a part of the cost should be
assessed according to the original percentages, and a part of
the cost according to the new percentages, which is pre-
cisely what the bill under consideration does with respect to
the municipalities affected by it. If then, either the mu-
nicipalities, or the taxpayers thereof upon whom the burden
must ultimately fall, can raise the constitutional objection,
it seems clear that the proposed bill cannot stand.

I am not unmindful of the broad powers which the Legis-
lature possesses over cities and towns as political subdivi-
sions. Worcester v. Worcester Consolidated St. Ry. Co.,
182 Mass. 49, affirmed 196 U. S. 539; Springfield v. Spring-
field St. Ry. Co., 182 Mass. 41; New Orleans v. Clark, 95
U. S. 644, 654; Scituate v. Weymouth, 108 Mass. 128;
Agawam v. Hampden, 130 Mass. 528; Ivingman, Petitioner,
153 Mass. 566; Mount Pleasant v. Beckwith, 100 I. S. 514.
But this power is not without constitutional limitations.
Mt. Hope Cemetery v. Boston, 158 Mass. 509; Commis-
sioners &c. v. Lucas, 93 L . S. 108, 115; Worcester v. Worces-
ter Consolidated St. Ry. Co., 196 M. S. 539, 551. The
private property of a municipality cannot be taken from it

without compensation by legislative fiat. Mt. Hope Ceme-

tery Co. v. Boston, 158 Mass. 509. The legislative power

to lay special burdens upon municipalities is limited by the
Fourteenth Amendment. (allam v. Saginaw, 50 Mich, i, 9,
People v. Coler, 166 N. Y. 1; Street v. The Varney Electrical
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Supply Co., 160 Ind. 338; II Op. Attys.-Gen., 264. In
Duffy v. Treasurer and Receiver-General, 234 Mass. 42, 51,
Chief Justice Rugg said:

“It is a general principle of the law of taxation that the people of
one district cannot be taxed for the benefit of another district. Hamp-
shire v. Franklin, 16 Mass. 76. Norwich v. County Commissioners, 13
pick. 60. Dorgan v. Boston, 12 Allen, 223, 235-237. Thomas v. Gay>
169 U. S. 264. Beach v. Bradstreet, 85 Conn. 344, 357.”

If the Fourteenth Amendment includes municipal corpora-
tions for certain purposes, they must be deemed “persons”
within the meaning of that amendment in order to assert the
rights thereby guaranteed. Williams v. Eggleston, 170 U. S.
304; see also Metropolitan Rd. v. District of Columbia, 132
U. S. 1; Harris v. Stearns, 17 S. D. 439. lam therefore of
opinion that either the municipalities adversely affected by
this bill or the taxpayers thereof may raise the constitutional
question, and that as the bill is in violation of the Four-
teenth Amendment it cannot stand.

Very truly yours,

J. WESTON ALLEN,
Attorney-General.




