
To the Honorable the Senate of the Commonwealth of Massachusetts:
We, the undersigned Justices of the Supreme Judicial

Court, having considered the question on which our opinion
is requested under the order of May 26, 1920, a copy whereof
is hereto annexed, respectfully submit this answer:

The order relates to the constitutionality of Senate Bill
No. 534, entitled “An Act to provide for an Equitable Dis-
tribution of the Cost of a Bridge across the Connecticut
River between Springfield and West Springfield.” The pro-
posed bill provides in substance in section 1 that thirty-one
per cent of the cost of the bridge authorized by St. 1915, c.
252, shall be paid by the county of Hampden, fifty-five per
cent by the city of Springfield, thirteen per cent by the town
of West Springfield, and one per cent by the town of Aga-
wam. By section 2 authority is conferred upon the county
commissioners of Hampden County to grant locations over
the bridge to street railway companies and privileges to
other public utilities. This section involves no constitu-
tional question and need not be discussed further. By sec-
tion 3 so much of chapter 252 as is inconsistent with the
proposed act is repealed, and so much of the report of the
commissioners appointed under that act and of the con-
firmatory decree of the court as are inconsistent with the
proposed bill “are hereby superseded.”

The location, plans and specifications of the bridge author-
ized by chapter 252 were to be determined by a board of
commissioners appointed by the Supreme Judicial Court.
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These commissioners were required by section 4 to “deter-
mine what cities and towns in the county of Hampden are or
will be specially benefited by the erection of the bridge, and
what proportional part of the cost of the bridge . . . shall
be paid by said county and by such cities and towns re-
spectively.” Pursuant to that act commissioners were ap-
pointed and their report has been filed, giving amongst other
matters the location and detailed plans and specifications of
the bridge. Their finding to the effect that the city of
Holyoke would be specially benefited by the construction of
the bridge was assailed on numerous grounds by the repre-
sentatives of that city. All objections were overruled by a
single justice, whose decision was affirmed by the full court.
Mayor and Aldermen of Springfield, Petitioners, 235 Mass.

[125 N. E. Rep. 847. 61 Banker & Trade
man, 474, issue of Feb. 28, 1920. j Subsequently a final
decree w 7as entered after rescript confirming the report of the
commissioners. That report contained further findings to
the effect that the towns of Westfield and Agawam, as w7 ell
as the town of West Springfield and the city of Springfield

ould receive special benefit from the construction of the
the cost of the bridge accord-
ws: thirty-one per cent upon
me per cent upon the city of
ion the towur of West Spring-
:ity of Holyoke, tw7 o per cent
d one per cent upon the town

bridge. The apportionment of
ing to that report was as folio
the county of Hampden, fifty-'
Springfield, twelve per cent up
field, three per cent upon the ■
upon the town of Westfield, an

of Agaw7 am. The practical effect of the proposed bill, if
enacted into law 7, w7 ould be to relieve the town of Westfield
of the tw7o per cent and the city of Holyoke of the three per
cent of the cost assessed upon them respectively by the
report of the commissioners confirmed by the court, and to
impose an additional one per cent upon the tow 7 n of West
Springfield and an additional four per cent upon the city of
Springfield, leaving unchanged the percentages assessed upon
the county of Hampden and the tow7n of Agawam.

Numerous statutes have been enacted from time to time
providing for the construction and maintenance of bridges
and public improvements of like nature. The means adopted



No. 590.SENATE1920.1

for apportioning the cost and expense of maintenance have
varied widely. In some they have been determined directly
by the Legislature and in others by commissioners ap-
pointed by the governor, by existing public boards or com-
missions and by commissioners appointed by the court. See
Kingman, Petitioner, 153 Mass. 56G, 573-577. Some of these
statutes have been attacked as a delegation of legislative
power to the courts and thus violative of the Constitution.
The principle of such legislation has been upheld generally
on the ground that the decision of the questions presented
required the exercise of the judicial faculty. It always has
been recognized, however, that such powers and duties,
which in their last analysis concern the distribution of the
burdens of taxation, are not judicial in the strict constitu-
tional sense but partake of the legislative and administrative
as well as of the judicial character. New London Northern
Railroad v. Boston & Albany Railroad, 102 Mass. 386, 387.
Dow v. Wakefield, 103 Mass. 267, 272-273. A determination
respecting the construction and apportionment of the ex-
pense of a bridge (when built by public authority and at
public cost), however expressed, is in essence a regulation by
the sovereign power concerning a highway. It establishes
no contractual relation. It does not confer a property right
in the private and constitutional sense. Being simply a
regulation by government, it is subject to modification and
change by the Legislature. One of the well recognized pur-
poses for which legislative power may be exercised under the
general welfare clause of the Constitution, c. 1, § 1, Art. 4,
is a wise and careful distribution of the public burdens aris-
ing out of the construction and maintenance of roads and
bridges. Ordinarily it would not be questioned that the
Legislature may enact general or special laws for the con-
struction of bridges and for the division among counties,
cities and towns of the cost of building and maintaining
them. Boston, Petitioner, 221 Mass. 468.

If the apportionment of the expense of the Springfield
bridge had been made in the original enactment of chapter
252 in precisely the same terms contained in the report of
the commissioners, it hardly would be contended that the
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general court thereby had exhausted its capacity touching
tire subject and was shorn of authority to change that
apportionment.

The power of the Legislature to shift the burden of the
expense of the bridge as established by the commissioners
and affirmed by decree of the court, we think, follows from
the force of several decisions. It was provided by St. 1862,
c. 177 that commissioners should be appointed by the Su-
preme Judicial Court to determine what towns in the
counties of Norfolk and Plymouth were benefited by the
laying out as a public highway of the turnpike and bridges
of a private company. Such a commission determined that
seven towns were - so benefited and apportioned the expense
among them. By St. 1870, c. 265 it was provided that the
governor with the consent of the council should appoint com-
missioners to determine what towns and cities in the counties
of Suffolk, Norfolk and Plymouth were benefited and to
make apportionment of the expense arising from the laying
out of the same highway. The report of this commission
included only three of the seven towns first found as bene-
fited and made apportionment accordingly. It was con-
tended in Scituate v. Weymouth, 108 Mass. 128 that the
later statute was unconstitutional, but it was held that the
earlier statute was “an exercise of the authority of the leg-
islature to distribute public burdens and duties. It is clear
that, under the same constitutional power, it had the right
to change the law and redistribute these public burdens, if
from a change of circumstances or other reasons it deemed
it just and proper so to do.”

Pursuant to the terms of St. 1873, c. 200 commissioners
were appointed by the Supreme Judicial Court to determine
what cities and towns in Hampden County were specially
benefited by a bridge over the Connecticut River between
Springfield and Agawam and what proportions of the cost
and expenses of its construction and maintenance should be
paid by such cities and towns, all the costs being paid in
the first instance by the county of Hampden. Springfield
and Agawam were determined to be specially benefited and
the cost and expenses were apportioned between them by the
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report of the commissioners confirmed by the court. By
bt. 1880, c. 236 the same court was authorized to appoint
commissioners to determine the amount of special benefits
received by these municipalities by the bridge and if such
benefits did not equal the cost of the bridge to determine
the amount that each had paid in excess of the benefit and
to order the county of Hampden to pay to the city and town
the amount which each had paid or become liable for in
excess of the benefit received by it. It was held that the
later statute was constitutional in Agawam v. Hampden,
130 Mass. 528, the court saying at page 538:

“The judgment, so far as regarded the payment of the
original cost of the bridge, was necessarily in the form of a
judgment that the county of Hampden should recover against
the town of Agawam and the city of Springfield respectively
certain sums of money. But the Legislature is no more pre-
cluded thereby from afterwards requiring the county to
reimburse to that town and that city a portion of that cost,
than if the amounts so paid by them in the first instance
had been ascertained by agreement of the parties, or fixed
by the Legislature in the statute itself. A subsequent
statute transferring to the county the burden of the future
maintenance of the bridge, notwithstanding that judgment,
would be constitutional, within the decision in Scituate v.
Weymouth, before cited. As to the cost of the original
construction, that judgment only determined by what cities
and towns and in what proportions, it should be paid in the
first instance. There is nothing in the judgment, nor in the
statute under which it was rendered, to limit the power of
the Legislature to enact that the Commonwealth or the
county shall raise and appropriate money for the payment of
expenses incurred, whether in the past or in the future, for
the public benefit.” In Kingman, Petitioner, 170 Mass. 111,
where the court had under review an apportionment made by
its commissioners of the costs and expenses of the Neponset
River Valley Sewerage System which was attacked as unjust
and inequitable it was said, at page 119; “The Legislature,
at least, has power to change the proportion, which each
municipality shall pay, and to provide by new legislation for
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a new scheme for the distribution of the burden.” Concern-
ing bridges by which railroads span highways under the
grade crossing abolition act, it was said in In re Petition of
Northampton, 158 Mass. 299 at page 302: “As the whole
subject of the crossing of highways by railroads can from
time to time be regulated by the Legislature, the Legisla-
ture can, even after a final decree has been rendered, make
other provisions, and require the crossings to be constructed
in a manner different from that established by the decree.”

Although the facts respecting the proposed bill are not
exactly the same as in any of these decisions, they do not
seem to us sufficiently divergent to make any difference
with the controlling constitutional principles.

The Legislature by the enactment of St. 1915, c. 252 did
not thereby set a bound to the exercise of its power when-
ever in its wisdom the public interests require that it be put
forth.

The municipal subdivisions of the Commonwealth such
as counties, towns, cities and districts, have not the same
rights to judicial trial and determination touching the ob-
ligations imposed upon them for the support of strictly
public burdens as have other corporations and persons.
They are public and political organizations as distinguished
from private corporations. It is too .clearly settled to
require the citation of numerous authorities that private
property cannot be taken directly or indirectly for public
uses by mere fiat of the Legislature. Minnesota Rate Cases,
230 U. S. 352, 433-435, 469, 472. This principle applies to
the property of municipalities not of a public or govern-
mental nature but held privately or by grant for a special
use. Mt. Hope Cemetery v. Boston, 158 Mass. 509.
Worcester v. Worcester Consolidated Street Railway, 196
U. S. 539, 551. But the property of a city or town which
it has acquired as an agency of the State, and which it
holds for public uses and not for its private purposes, is
subject to a large measure of legislative control. Whatever
rights the municipalities concerned had under the report of
the commissioners and the decree of the court were of a
public nature and subject to the control of the Legislature.
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Higginson v. Treasurer &c.
Boston, Petitioner, supra. C
Schneider Granite Co. 240 U.
Iberia Drainage District, 239
under these circumstances bee
of private persons and corpor;
ment for alleged betterments.

of Boston, 212 Mass. 583.
ases like Gast Realty Co. v.
S. 55, and Myles Salt Co. v.
U. S. 478, are not governing
ause they relate to the rights
ations against a direct assess-

Doubtless there may be hast
a general tax upon a particul

ances where the imposition of
ar political subdivision would

transcend the constitutional power of the Legislature. These
may arise from attempts to levy taxes for other than public
purposes or from efforts to make one community pay for a
public enterprise not.rationally susceptible of conferring any
benefit upon it, and perhaps from other causes. It may be
presumed that an attempt to make Brookline or Orleans pay
for the Springfield Bridge would be an abuse of legislative
power. Norwich v. County Commissioners, 13 Pick. 60, 62
Duffy v. Treasurer & Receiver General, 234 Mass. 42, 51
In such instances the assumption may be indulged that the
individual taxpayer might invoke the protection of the
Constitution against an invasion of his property rights. The
proposed bill falls short of that point. It may be difficult tc
understand the basis for “equitable distribution” which the
proposed bill on its face asserts that it is designed to accom-
plish. All questions as to its justice or expediency are for
the Legislature and not for the court

It is hot essential that the burdens of taxation should be
imposed upon cities and towns in proportion to the benefits
received by each from the expenditure of the money raised,
although this rule often has been prescribed and followed.
Assessments of the cost and maintenance of bridges and
other public improvements have been laid with regard to
other considerations. Such expenses have been apportioned
not only “with reference to all the circumstances of benefit
to the respective municipalities affected but also with
reference “to their population, extent, and ability to bear
the burden.” Commonwealth v. Newburyport, 103 Mass.
129 134- Boston, Petitioner, supra. The expenses of the
Metropolitan Sewer System and of the Metropolitan Park
Svstem have been apportioned according to the valuation of
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the several municipalities and according to percentages de-
rived from combinations of valuation and population and
upon other bases. In re Metropolitan Park Commission, 209
Mass. 381 and cases there collected. Even in the apportion-
ment of special assessments upon privately owned land for
the expenses of local improvements which must be propor-
tional and ordinarily not in substantial excess of the benefits,
White v. Gove, 183 Mass. 333, numerous and different
methods have been upheld, as for example, assessments
according to frontage, to area, to valuation either with or
without buildings, or to a combination of one or more of
these with others have been upheld. See Sayles-r. Board of
Public Works, 222 Mass. 93. There is no occasion to delimit
the precise extent of the legislative power in this direction.
It is sufficient to say that (except in a single particular in
section 3 presently to be noted) the proposed bill does not
overstep the limits of that power. It cannot be pronounced
arbitrary, despotic or a flagrant misuse of legislative power.
See Wagner v. Baltimore, 239 U. S. 207. It comes within the
authority of adjudicated decisions. It contravenes no pro-
vision of the Constitution of this Commonwealth. In our
opinion it violates no provision of the Constitution of the
United States.

The final decree of the Supreme Judicial Court, affirming
the report of the commissioners, was a judgment of a court.
The Legislature cannot exercise judicial powers. That is
prohibited by the clear words of Article 30 of the Declara-
tion of Rights of our Constitution. Any legislative attempt
to that end would be a nullity. Manifestly it is the exer-
cise of judicial power to grant a new trial or a rehearing in
a cause in the courts, or to declare ineffective or to reverse,
annul, change, modify or affect the judgment of a court.
Denny v. Mattoon, 2 Allen, 361. Forster v. Forster, 129
Mass. 559. Opinion of the Justices, 14 Mass. 472. Butler
v. Board of Supervisors, 26 Mich. 22, 27. Roberts v. State,
160 N. Y. 217, 222. Opinion of the Justices, 3 R. I. 299.
Martin v. South Salem Land Co., 94 Va. 28, 36. Johannes-
sen v. United States, 225 U. S. 227. That part of section 3
of the proposed act which provides that “so much of the
decision of the commissioners appointed under said act and
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of the decree of the court confirming the same as are incon-
sistent herewith are hereby superseded,” is inconsistent with
this .principle, and would therefore be contrary to Article 30
of the Bill of Rights. The judgment of a court must stand
as final. It can be reversed, modified, or superseded only
by judicial process. It is wholly under the control of the
judicial department of government. The Legislature cannot
“supersede” a judgment of a court by its direct declaration
to that effect. Acting within the scope of its power, how-
ever, it may establish a division of the burdens of taxation
different from that reached by appointees of a court in the
exercise of a delegated quasi judicial power. While this dis-
tinction is narrow, it is none the less important in order to
preserve observance of the constitutional mandate that no
one of the three departments of government shall exercise
even in the smallest particular the functions of either or
both of the other departments of government.

We therefore answer the first two questions propounded in
the order, in the negative, and the third in the affirmative,
except that the portion of section 3 following the words
“hereby repealed ” in line three thereof would be unconstitu-
tional. We make these answers, however, subject to this
reservation: The final decree of the Supreme Judicial Court
after rescript was entered on February 10, 1920. The order
conveys no information and we have none whether an}' rights
have accrued since that date upon the faith of that decree.
If such rights have intervened we have no knowledge con-

cerning them and cannot answer respecting them
It has not been practicable fer Mr. Justice Pierce, by

reason of absence from the Commonwealth, to sign this
opinion, but he has expressed concurrence in the result
reached. B} r reason of having been while in the practice of
his profession consulted respecting some aspects of the mat
ters here involved, Mr. Justice Carroll asks to be excuse 1
irom answering

ARTHUR P. RUGG.
HENRY K. BRALEY
CHARLES A. DECOURCY.
JOHN C. CROSBY.
CHARLES F. JENNEY.
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Senate, May 26, 1920.

in the Senate a bill entitled
equitable distribution of the

Whereas, There is pending
“An Act to provide for tin
cost of a bridge across the Connecticut River between Spring-
field and West Springfield”, known as Senate Bill No. 534;
and

Whereas, Grave doubt exists as to the constitutionality of
id bill, if enacted into law; therefore be it
Ordered, That the Senate require the opinion of the Honor-

able Justices of the Supreme Judicial Court upon the follow-
ing important questions of law:

1. Would the enactment of said b’ll violate the constitu-
tional rights of any person?

2. Would such enactment vviolate any constitutional right
of the commonwealth affected

2. Would such enactment
of any political subdivision
thereby?

enacted into law, be constitu-Would the said bill, if
tional?

HENRY D. COOLIDGE

Appendices.

CJje Commontoealtl) of 00a0sac{nisctts.

Clerk.
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Senate Bill No. 534

AN ACT
To provide for an Equitable Distribution of the Cost of a

Bridge across the Connecticut River between Springfield
and West Springfield.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as folloivs:

1 Section 1. The cost of the bridge provided for by
2 chapter two hundred and fifty-two of the General Acts
3 of the year nineteen hundred and fifteen, and of that

4 part of its approaches designated “viaduct” on the plan
5 of said bridge heretofore accepted by the county com-
6 missioners of the county of Hampden under the au-
7 thority of said chapter two hundred and fifty-two, and
8 of the “expenses” referred to in section four of said

•two, and of the cost (9 chapter two hundred and f
10 the depression of the railroad tracks, and of one main
11 approach in Springfield and West Springfield, respec-

-12 tively; and of maintaining and keeping said bridge and
13 said approaches in repair shall be paid by the county
14 of Hampden, the city of Springfield, the towns of West
15 Springfield and of Agawam in the following proportions,

Cfic Commontocalt!) ot

In the Year One Thousand Nine Hundred and Twenty.
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16 to wit: —thirty-one per cent by the county of Hampden,
17 fifty-five per cent by the city of Springfield, thirteen
18 per cent by the town of West Springfield, and one per

19 cent by the town of Agawam.

1 Section 2. The said county commissioners may grant
2 to any street railway company or companies the privi-
-3 lege of running their cars over said bridge, and may also
4 grant privileges to other public utilities, all upon such
5 terms, conditions and res rictions, and for such compen-

-6 sation as in their judgment public interest and con-

-7 venience may require. The revenue from all such
8 privileges shall be paid to the county treasurer and
9 apportioned and paid by him to the said county and to

10 the city of Springfield and to the towns of West Spring-
-11 field and Agawam in such proportions as they severally
12 pay toward the cost of maintaining and keeping said
13 bridge in repair.

1 Section 3. So much of said chapter two hundred and
2 fifty-two as is inconsistent herewith is hereby repealed,
3 and so much of the decision of the commissioners ap-

-4 pointed under said act and of the decree of the court

5 confirming the same as are inconsistent herewith are

6 hereby superseded.

1 Section 4. This act shall take effect upon its passage.


