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Department of the Attorney-General

Hon. Orlando C. Bidwell, Acting Chairman of the Committee or,

Bills in the Third Reading, House of Representati

Dear Sir: — I beg to acknowledge receipt of your inquiry
wherein you request my opinion on the constitutionality of
House Bill Xo. 124 relative to unregistered co-partners and
stockholders in retail drug corporations. Said bill is, as
follows;

Cfce Commontoealti) of 6iassac{)Uoctts.

“Section thirty of chapter one hundred and twelve of the General
Laws is hereby amended ... so as to read as follows: Section SO.
Except as provided in section sixty-five, whoever, not being registered
under section twenty-four or corresponding provisions of earlier laws,
sells or offers for sale at retail, compounds for sale or dispenses for
medicinal purposes drugs, medicines, chemicals or poisons, except as
provided in sections thirty-five and thirty-six, shall be punished by a
fine of not more than fifty dollars. This section shall not prohibit the
employment of apprentices or assistants and the sale by them of any
drugs, medicines, chemicals or poisons, provided, a registered pharma-
cist is in charge of the store and present therein. No unregistered co-
partner or unregistered stockholder in a corporation doing a retail
drug business shall be actively engaged in the drug business except those
who were engaged in the drug business on or before May twenty-
eighth, nineteen hundred and thirteen. The term ‘actively engaged’
as used in this section shall mean the doing of any work in the store.”

T'nquestionably there is no vested right to engage in the
drug business free from supervision and regulation by the



[Alar. 1922.HOUSE No. 1374.0

State in the proper exercise of its police power. Hence, in
construing the bill in question, due consideration must be
given to the legislative purpose and to the mischief intended
to be guarded against. Whether it is a fair, reasonable and
valid exercise of the police power or arbitrary and capricious
must be determined in the light of the object sought to be
attained by the act.

The bill in question selects for regulation a limited class
of unregistered persons, namely, co-partners and stockholders
in retail drug corporations. It does not prohibit every un-
registered person from working in a drug store. The holding
of stock in a drug corporation has no reasonable relation to
the evil intended to be guarded against, namely, the dis-
pensing of drugs by unregistered persons. Any unregistered
person may be employed at the soda fountain, cigar stand,
candy counter or other departments which commonly form
a material part of practically every modern drug store.
Under the terms of this bill, however, if such unregistered
person purchased or acquired even one share of stock in the
corporation, he must immediately be discharged.

In my opinion the classification made by the bill is ar-
bitrary and unreasonable and would render the bill uncon-
stitutional, if enacted. See Commonwealth v. Boston &

Maine R.R., 222 Alass. 206, 208; Bogni v. Perotti, 224 Mass.
152, 156.

Very truly yours,
J. WESTON ALLEN

Attorney-General.


