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1. Merger of Insurance Companii

Since the enactment of section 19A of chapter 175 of the
General Laws, objection has been raised that the law, so far
as it applies to the merger of mutual companies, does not
explicitly provide that the merger must be assented to by a
majority of the board of directors of each company. There
can be no objection to making this plain, although the ob-
jection is probably not well founded.

Legislation is therefore recommended following the pro-
visions of Senate Bill No. 494 of 1922.

2. Powers of Mutual Liability Insurance Companies.

Section 54, subdivision (b), of chapter 175 of the General
Laws now permits mutual companies organized to transact
the classes of business set forth in the sixth clause of section
47 to transact also the classes of business set forth in the
fifth clause of said section, provided that the company has
applications for $1,000,000 of insurance in not less than one
hundred separate boiler risks. Inasmuch as the fifth clause
covers a number of hazards besides boiler risks, it would
seem proper that the addition refer to the hazards covered
by the fifth clause instead of to one single class thereof.

Adjustment of Fire Losses in Case of the Ap-

POINTMENT OF A RECEIVER.
Question has been raised as to the procedure in establishing

the amount of loss in cases where a domestic fire insurance
company goes into the hands of a receiver. According to
the terms of the policy, a loss by the parties unable to agree

RECOMMENDATIONS OF THE COMMISSIONER
OF INSURANCE.
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is ascertained by the award of a number of referees. In a
recent receivership the company had a number of cases
under consideration by referees and a number of outstanding
losses where the parties had been unable to agree as to the
amount of the loss. There appears to be a question as to
whether the appointment of a receiver does away with the
ordinary procedure, and an equal uncertainty attaches to
the status of a board of referees properly appointed but not
having completed the adjustment prior to the receivership.
There is also a question as to how claims of referees for
compensation shall be treated, namely, whether they are
entitled to preference or whether they shall be settled on
the same basis as the other obligations of the company. It
appears, upon the whole, desirable that the method of fixing
the amount of the loss as provided by the policy be per-
mitted irrespective of the appointment of a receiver, and
that the fees of the referees be treated as preferred claims.

I. Investments of Insurance Companies.

The present investment law as contained in sections 63
to 66, inclusive, of chapter 175 of the General Laws was
drafted under conditions materially different from those
prevailing to-day, and is rapidly becoming imperfectly
adapted to the needs of the companies to which it applies.
It requires the capital stock of a company other than life,
three-quarters of the reserve of a life company, the surplus
of a mutual company other than life, and all the funds of a
fraternal benefit society to be invested in the following
classes of securities:

(1) Bonds of the United States or of the District of
Columbia

s and municipalities within
rtain restrictions).

(2) Bonds of States, counti
the United States (subject to c

street railways (subject to(3) Bonds of railroads and
certain restriction

4) Mortgage loans on real estate
(5) Real property requisite for the convenient accommc

dation of the transaction of the company’s business.
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(6) Loans on the security of its own policies.
(7) Stock of insurance companies organized to do business

outside of the United States.
(8) Loans secured by collateral consisting of any of the

above.
These restrictions affect funds of various sizes ranging

from a few thousand to over two hundred million dollars,
some of which are growing rapidly. Of the classes of securi-
ties enumerated above, the fifth, seventh and eighth furnish
no large investment outlet, and the third, under present
conditions, is a field that companies can venture into only
with great caution. The restricted funds must, therefore, as
they increase be invested mainly in government bonds,
State and municipal bonds, mortgage loans on real estate,
and, in the case of a life company, in loans on the security
of its own policies.

The investments authorized by law are only one part of
the problem of the companies. They have also to consider
which of these investments are intrinsically sound and
which of them are adapted to the company’s needs. Mort-
gages on real estate, real property and policy loans are not
liquid investments, that is, not readily convertible into cash.
They are adapted, therefore, to the uses of companies which
possess funds of such stability that the prospect of their
liquidation in any notable degree is very slight. They are
therefore adapted to the needs of life companies, whose funds
have for many years shown a regular and sustained increase.
They are less adapted to the uses of those companies which
may be required to meet catastrophe losses, and which must
therefore keep these funds in such shape that speedy liquida-
tion may take place without undue delay or undue sacrifice
to the company. It must be borne in mind also that life
insurance companies, in spite of the great permanence of
their funds, are obliged to carry a considerable amount of
securities which can, in case of need, be readily liquidated in
order to meet sudden exigencies caused by epidemic, or by
economic conditions resulting in an unusual demand for cash
surrenders and policy loans. It must further be borne in
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mind that under normal conditions national, State and
municipal bonds command prices which result in a low
interest return. The narrow scope of investment permitted
to the restricted funds is therefore becoming a burden, and
there appears to be good reason why the investment law
should be broadened.

There are a number of classes of securities which, under
present conditions, are regarded as sounder investments than
the bonds of railroads and street railways and in every way
proper investments for trust funds.

In view of the above facts, legislation is recommended
amending the investment law substantially in accordance
with the provisions of Senate Bill No. 336 of 1922.

5. Powers of the Commissioner to summon Witnesses.
The present power of the Commissioner to summon wit-

nesses applies only to proceedings under section 4 of chapter
175 of the General Laws in connection with the examination
of a company. For this purpose, the power is seldom
required. There are, on the other hand, a number of
hearings held by the Commissioner wherein the power to
summon witnesses would be of great advantage, such as

(1) Hearings on complaints against agents and broker
(2) Hearings on complaints against companies, under the

provisions of section 28, on the question as to whether they
are unreasonably and unfairly delaying the settlement of
claims or are unduly engaging in litigation.

In many of these cases the issue can be determined only
by obtaining the testimony of persons other than licensees
of the Department. Sometimes they are willing to appear
and testify voluntarily. In other cases, particularly where
they reside at a distance, it is impossible to procure their
attendance. It is therefore recommended that legislation be
passed giving the Commissioner the same power to summon
witnesses as is now possessed by practically every board in
the State vested with power to hold hearings.



HOUSE No. 77. [Jan.6

6. Repeal of Sections 38 to 43, inclusive, of Chapter
175.

These sections provide a remedy for a creditor of a domes-
tic company against mortgages held by such company.
They were inserted in the insurance law many years ago,
and were apparently drafted from the same model as the
bill respecting State banks. The provisions applying to
banks have long been repealed. The present sections are
obsolete and afford no valuable protection to the creditor.
The proper course would be to have it liquidated by a re-
ceiver rather than to permit its investments to be disposed
of piecemeal by such process as is contemplated by these
sections.

It is therefore recommended that sections 38 to 43, inclu-
sive, of chapter 175 of the General Laws be repealed.

7. Cancellation of Insurance Policies
The cancellation of insurance policies has presented a

number of questions, the settlement of which by legislation
would avoid much trouble both to the company and to the
public.

(a) It appears to be an open question whether a company
may cancel a policy without tendering the unearned premium
in cases where the insured has not paid the premium to the
company or its agent or to the broker who placed the policy.
In the case of fire policies, this question has been disposed
of by section 103 of chapter 175 of the General Laws, which
gives specific authority to cancel a policy for nonpayment of
the premium without tender of the unearned premium.
There is no reason why the right allowed in the case of a
fire policy should not be extended to other policies. If legis-
lation is enacted general in its nature, section 103 might
properly be repealed.

(6) Various cases have come to the attention of the Depart-
ment where insurance companies in canceling policies have
sent the notice of cancellation to the broker who placed the
policy, or while sending the notice direct to the insured have
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paid or credited to the broker the amount of the return
premium called for by the policy, or the amount of the
return premium less the return commission of the broker.
The propriety of these practices is very questionable. The
authority of the broker to represent the insured, in the
absence of a special contract continuing his authority, ceases
upon the placing of the insurance, so that notice given to
him will frequently not constitute notice to the insured.
Once the policy is placed there appears to be no sound reason
why all dealings between the company and the insured
should not be direct and without the intervention of a
middleman.

Another very common practice is to send checks in pay-
ment of return premiums. This practice is not objectionable
and in the case of accident and health policies has been
definitely authorized. Where not definitely authorized by
law the tender of the return premium in the form of a check
is not valid unless accepted, a check not constituting legal
tender. In view of the obvious convenience of tender by
check, there would appear no sound reason why the same
practice that has been authorized in the case of accident and
health policies might not be extended to other types of
policies.

(c) Numerous complaints have been made in the past
against companies or their agents attempting to cancel
policies, particularly policies of fire insurance, where the
insured has paid the premium to an agent or broker who has
not paid it over to the company, the practice being to serve
the cancellation notice without tender of the unearned
premium. Complaints have also been made against agents
and brokers who, in tendering the return premium called for
by the policy, deduct the return commission. Both these
practices are contrary to the provisions of the law. Pay-
ment of the premium to an agent or broker is payment to
the company; and if the insured has made payment, he is
entitled to his return premium whether or not the company
has received payment from the agent or broker. The right
of a company to a return commission from an agent or of an
agent to a return commission from a broker in case a policy
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is cancelled depends upon a transaction entirely apart from
the contract of insurance, and the deduction of these com-
missions from the return premium is ordinarily contrary to
the terms of the policy.

Legislation is therefore recommended relative to the can-
cellation of insurance policies dealing with the questions
discussed under the preceding paragraphs.

8. Form of Workmen’s Compensation Policies.
Section 54 of chapter 152 provides that a policy of work-

men’s compensation shall cover separately and for separate
consideration all liabilities imposed under chapter 152. This
appears no longer necessary. The only hazard commonly
covered in workmen’s compensation policies is liability on
account of personal injuries to the employees. This liability
is almost completely replaced by the obligation to pay com-
pensation; but while there is in theory a liability hazard in
excess of this obligation, the hazard appears to be in-
finitesimally small. The requirement that this hazard be
insured for a separate consideration appears, therefore, to
serve no useful purpose.

The same section contains also a requirement that the
policy must bear on its face a statement of the manual
classification under which the policy is written. This
requirement has no particular utility. The designation of
the classification at which the policy is written is at best
only half the problem, the other half being whether the
classification has been properly made. The development of
workmen’s compensation insurance has resulted in practically
all of the industries of the Commonwealth being classified
in accordance with substantially a single method, and the
statement of the classification in the policy is to-day a
matter of small moment. The presence of this situation,
however, requires a special type of policy for use in Massa-
chusetts, resulting in considerable expense without practical
benefit.

The repeal of this section is therefore recommended
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9. The Standard Fire Policy.

There appears to be no substantial objection to the present
Massachusetts standard fire policy. There has been, how-
ever, some complaint that the exceptions as to what a com-
pany may print on or in its policies were not sufficiently
broad to allow the printing on the face of the policy of
properly designated spaces for entering the amount, the
rate and the premium.

It has also been called to our attention that the teste
clause in the standard form requires modification in the
case of a foreign branch doing business through a United
States manager.

10. Payment of Losses under Certain Policies of
Liability Insurance.

Sections 112 and 113 of chapter 175 of the General Laws
were enacted to provide a more complete remedy for a loss
claimant in an action for personal injuries where the insured
carries liability insurance. Prior to the enactment of this
law it was entirely possible for the company to escape
liability if the insured was discharged in bankruptcy or
made an agreement discharging the company. These sec-
tions, however, do not cover the case of liability on account
of damage to the property of another, and cases have been
brought to the attention of the Department where the insured
has given the company a release and thereby deprived the
loss claimant of any substantial remedy.

Legislation is therefore recommended enlarging sections
112 and 113 to include liability on account of damage to the
property of another.

11. Filing of By-Laws of Domestic Companies with

the Commissioner.
There is no provision of law requiring the filing of the

by-laws and amendments thereof of a domestic insurance
company with the Commissioner. Such by-laws are filed in
connection with the incorporation of a company, and most
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companies make it a practice to file copies of amendments.
There are, however, occasions where companies have adopted
substantial amendments to their by-laws without filing
copies with the Department, thus rendering the files of the
Department inaccurate.

Legislation is therefore recommended requiring the filing
of by-laws and of amendments thereto.

Section 186 of chapter 175 provides that oral or written
misrepresentation or warranties made in the negotiation of
a policy of insurance shall not be deemed material or avoid
the policy, unless made with actual intent to deceive, or
unless the matter misrepresented increased the risk of loss.
This statute has avoided a great deal of litigation. It has
been claimed, however, that the statute is not broad enough
to cover misrepresentations made in connection with the
renewal, revival or reinstatement of insurance policies.

Legislation is therefore recommended to cover such cases.

13. Solicitation and Negotiation of Insurance on
Behalf of Unlicensed Foreign Insurance Com-
panies.

A penalty is now provided by law for soliciting insurance
in unlicensed foreign insurance companies. The offence,
however, is one extremely difficult to prove, it being neces-
sary to establish a definite attempt to negotiate or the actual
negotiation of insurance. Cases are not infrequent where it
is impossible to show an overt attempt to negotiate or an
actual negotiation, but where it is perfectly clear that a
person has been holding himself out as the accredited repre-
sentative of a foreign insurance company with the obvious
purpose of procuring insurance in such company.

Section 171, in addition to the penalty provided by section
160, provides that an agent who unlawfully makes a contract
of insurance with a company not authorized to do business
in the Commonwealth shall be personally liable on such con-
tracts. This section does not apparently cover the case

12. Misrepresentation and Warranties.
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where a contract is made by an unlicensed person or by an
insurance broker.

Legislation is therefore recommended broadening the pro-
visions of section 160, and extending the liability under
section 171 to any person who solicits insurance in behalf of
a company not duly licensed to transact business in the
Commonwealth.

14. Revocation of Licenses of Agents,

There appears to be no provision of law requiring a person
whose license is revoked by the Department to surrender the
license. This has on occasion resulted in a person whose
license has been revoked utilizing the possession of the license
as a means of securing business, and might easily be the
occasion of serious losses to the public.

Legislation is therefore recommended requiring the sur-
render of licenses which have been revoked.

15. Adjustment of Losses under the Standard Fire
Policy.

Several questions have arisen in connection with the ad-
justment of fire losses which occasionally result in vexatious
and unnecessary delays.

(1) Section 100 gives the Commissioner of Insurance
authority to appoint a third referee provided that the
referees chosen respectively by the company and the insured
fail to agree upon a third referee within ten days from their
appointment. Inasmuch as the referees chosen by the com-
pany and by the insured are not necessarily appointed at
the same time, this raises a certain question as to when the
ten days begin to run. It is suggested that the ten days
should begin to run from the time of the appointment of the
referee by the company, the company appointment being,
according to the statute, the last one made.

(2) In case of the appointment of a third referee by the
Commissioner, provision is made for withholding his com-
pensation from the award. There is no provision made
where the referees representing respectively the assured and
the companies agree upon a third referee. There are a
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number of cases where the third referee has found it im-
possible to collect his compensation from the assured, and
other cases where the third referee has declined to hand
down his award until he received his compensation in
advance. Either situation is unfortunate. The third referee
who has previously had such experience will not unnaturally
regard the company as his probable sole and only paymaster,
and the holding up of the award is an act unworthy of a
quasi judicial tribunal. On the other hand, there are not
infrequently complaints that the compensation of referees
not being governed by statute or subject to any control has
been puffed up beyond proper bounds. It appears proper,
therefore, while making provision for securing the com-
pensation of the third referee, to provide also for a review
of his charges.

(3) A number of cases have been brought to the Depart-
ment’s attention where companies have refused to submit
the names of referees as required by the policy, alleging as
a reason that they claim to have a legal defence. It would
appear, however, that the mere failure to name referees does
not of necessity constitute a waiver of the terms of the
policy, and the insured would be under great difficulty in
establishing his claim at law unless the amount of the loss
were fixed by an award of referees, as the policy provides.
The Department from time to time has taken exception to
this attitude on the part of the companies, but it appears
impossible to convince all of the adjusters who represent the
companies that this method of delaying and hindering an
insured in the proper presentation of his claim is highly
improper. If there be any question that joining in reference
proceedings might waive a legal defence, that question
should, of course, be settled.

Legislation is therefore suggested covering these points.

16. Fraternal Benefit Societies
Certain changes should be made in the law relating to

fraternal benefit societies:
(1) There appears to be no provision in the law relating to

fraternal benefit societies similar to the provisions of section
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193 of chapter 175 making a policy issued in violation of any
provision of the chapter valid and binding upon the com-
pany issuing it. The propriety of this provision is unques-
tionable, for no defence is less equitable than one which is
based on the company’s own violation of law. It is suggested,
therefore, that a provision similar to section 193 of chapter
175 be inserted in chapter 176.

(2) Section 45, which relates to certain domestic societies
with limited membership, makes such societies subject to
certain named sections. These sections should include the
provision recommended in the preceding paragraph, if favor-
ably considered by the General Court, and also section 47,
which provides a method of preventing the transaction of
illegal business. A criminal penalty should also be provided.

(3) Sections 44A and 47 should also be made applicable to
the societies included in section 46, the so-called exempt
fraternals. Inasmuch as many of these small fraternals are
unincorporated, provision should be inserted providing that
unincorporated societies may sue or be sued in the common
name. A criminal penalty should also be provided.

Legislation is therefore recommended covering these several
points.




