
Department of the Attorney General

Joint Committee on the Judiciary, State House.
Gentlemen: You request my opinion whether it is

within the province of the Legislature to pass a law requiring
the attorney general to be a member of the bar, or whether
an amendment to the Constitution would be necessary to
being about that result.

The office of attorney general was not created by the
Constitution. The first appointment of an attorney general
in Massachusetts was in 1680. The office was recognized as
already in existence by 1 Prov. Laws, 1693-4, c. 3 § 12.
The office was recognized by c. 11, § 1, art. IX, of the Con-
stitution as originally adopted in 1780. By the Seventeenth
Amendment it was provided that the attorney general, with
other state officers, should be elected annually (now bienni-
ally by the Sixty-fourth Amendment). The Seventeenth
Amendment contains the following provision with respect to
qualification:

“No person shall be eligible to either of said offices unless he shall
have been an inhabitant of this commonwealth five years next pre-
ceding his election or appointment.”

By that amendment the tenure of the office is secured
and its terms defined. At least since the adoption of the
Seventeenth Amendment, therefore, the office of attorney
general is an office provided for in the Constitution, whose
tenure, mode of election, and qualifications are prescribed by
the Constitution.
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Where the tenure, the mode of election or appointment
and qualifications of an office are prescribed by the Con-
stitution, the Legislature cannot change them unless the
Constitution gives the Legislature authority to do so. Taft
v. Adams, 3 Gray, 126, 130; Kinneen v. Wells, 144 Mass.
497; Graham v. Roberts, 200 Mass. 152, 157; Attorney
General v. Tufts, 239 Mass. 458, 480; Attorney General v.
Pelletier, 240 Mass. 264; Opinion of the Justices, 165 Mass.
599, 601; Opinion of the Justices, 240 Mass. 611, 614.

The Constitution does not give the Legislature authority
to make such changes with respect to the office of attorney
general. Since 1780 the powers and duties of the office have
been declared and defined to some extent by statute (see
G. L., c. 12, §§ 1-11). But the authority so to act is not to
be confused with authority to make changes in the qualifica-
tions for office.

Article IX of the Declaration of Rights provide

“All elections ought to be free; and all the inhabitants of this com-
monwealth, having such qualifications as they shall establish by their
frame of government, have an equal right to elect officers, and to be
elected, for public employments.”

This article in substance declares that the right of electors
and of persons to be elected for public office shall be limited
only by such qualifications as are prescribed in the Con-
stitution. Brown v. Russell, 166 Mass. 14, 21; Opinion of the
Justices, 160 Mass. 586. It applies to the office of attorney
general, since the qualifications of that office are established
by the frame of government.

I am therefore of the opinion that it is not within the
province of the Legislature to pass any law which would
add to or subtract from the qualifications for the office of
attorney general required by the Constitution.

It is necessary now to consider whether the Constitution
requires that the attorney general shall be a member of the
bar.

Qualifications for office established by the Constitution
need not be established by express provision; they may be
implied. Striking instances of such implication are found in
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Opinion of the Justices, 107 Mass. 604, and Opinion of the
Justices, 165 Mass. 599, where the court held, regarding
justices of the peace and notaries public, respectively, that the
Constitution implied a qualification that the incumbent be a
man, and precluded the appointment of a woman to the
office.

In the former case the justices said:
By the Constitution of the Commonwealth, the office of justice

of the peace is a judicial office, and must be exercised by the officer in
person, and a woman, whether married or unmarried, cannot be ap-
pointed to such an office. The law of Massachusetts at the time of the
adoption of the Constitution, the whole frame and purport of the in-
strument itself, and the universal understanding and unbroken prac-
tical construction for the greater part of a century afterwards, all sup-
port this conclusion, and are inconsistent with any other. It follows
that, if a woman should be formally appointed and commissioned as a
justice of the peace, she would have no constitutional or legal authority
to exercise any of the functions appertaining to that offioi

In the latter case the court gave the opinion that it wa

not within the constitutional power of the Legislature to
authorize the appointment of ies public. In
the course of the opinion the justices said

?he Constitution did not create the office of notary public. It
was an office known to the Roman L ted in all or nearly
all Christian countries for mam turies. The du Ece in
this Commonwealth are in part pr ;cr
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thority to do so. If the qualifications for the office are prescribed by
the Constitution, the Legislature cannot change them. If the quali-
fications are not prescribed by the Constitution, although the tenure
and mode of appointment are, there has been some question whether
the Legislature can prescribe the qualifications, but the solution of this
question in any particular case depends upon the construction of the
particular clauses of the Constitution involved, as well as of the whole
frame and purport of the Constitution

... It was the nature of the office of justice of the peace and the
usage that always had prevailed in making appointments to that office,
that led the Justices to advise that it could not have been the intention
of the Constitution that women should be appointed justices of the
peace. 107 Mass. 604. In our opinion, the same considerations apply
to the office of notary public.”

The same considerations apply even more strongly to the
question you have submitted, as will appear from an exam-
ination of the history and nature of the offices of attorney
and attorney general in Massachusetts and elsewhere, and the
usages with regard to them in 1780.

Charles Warren, in his “History of the American Bar”,
gives the following information as to the development and
significance of the title of “attorney” in Massachusetts
during the colonial period.

As early as 1649 there existed “attorneys” of some kind
in the Massachusetts Bay Colony, for they are mentioned in
the records of the General Court for that year. They prob-
ably appeared by special powers.

In 1686 the Superior Court was created under the new
Governor, Sir Edmund Andros, and attorneys were obliged,
upon admission to the bar, to take oath.

In 1701 the practice of the law became first dignified as a
regular profession through the requirement by statute of an
oath for all attorneys admitted by the courts. By this oath,
since the time of Lord Holt, the attorney was pledged to
conduct himself “in the office of an attorney within the
courts” according to the best of his knowledge and discre-
tion, and with all good fidelity as well to the courts as to his
clients. Robinson’s Case, 131 Mass. 376, 379.

At first no special qualifications and no definite term of
study appear to have been required for admission to the bar;
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but in 1761 the bar prescribed a term of seven years’ proba-
tion three of preliminary study, two of practice as at-
torney in the Inferior Court, and two of practice as attorney
in the Superior Court.

In 1781 the first order relating to lawyers, made by the
court after Massachusetts became a state, dealt with the
method of creating barristers from among the practicing
attorneys.

In 1806 the Supreme Judicial Court adopted the following
rule:

“Ordered, ■— First, no attorney shall do the business of a counsellor
unless he shall have been made or admitted as such by the Court.

“Second, all attorneys of this Court who have been admitted three
years before the sitting of this Court shall be and hereby are made
counsellors and are entitled to all the rights and privileges of such.

“Third, no attorney or counsellor shall hereafter be admitted without
a previous examination.”

In short, at the time of the use of the term “attorney
general” in the Constitution of Massachusetts in 1780 the
word “attorney” had come to have a specific and well-
recognized meaning. Whether we examine the history of
England or that of our own colonial period, we find that the
word signified a man entitled to engage in the practice of law
before the courts, —in other words, a “member of the bar”;
and that admission to the bar, for a long time prior to 1780,
entailed a formal presentation of the candidate, the admin-
istering of an oath, and compliance with certain educational
requirements.

Likewise by 1780 the phrase “attorney general” had come
to designate the incumbent of a public office which possessed
well-recognized characteristics. The office of attorney gen-
eral is of ancient origin and its powers and duties were
defined and prescribed by the common law. Commonwealth
v. Kozlowsky, 238 Mass. 379, 385; State v. Ehrlick, 65 W.
Va. 700, 702. In England the attorney general was the chief
legal representative of the crown and the official head of the
bar. 3 81. Com. 26, 27; 13 111. Law Rev. 602. In Massa-
chusetts, in colonial times, the attorney general was the
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chief law officer of the province and his powers and duties
were largely such as attached to it at common law. Com-
monwealth o. Kozlowsky, 238 Mass. 379, 385, 386; Op.
Atty. Gen. 1921, p. 132. So far as it has been possible to
ascertain, every provincial attorney general, from Anthony
Checkley in 1680 to Robert Treat Paine, the last of the
provincial attorneys (general, appears to have been, prior
to his elevation to that office, an “attorney” qualified to
practice in the provincial courts.

The phrase “attorney general”, in c. 11, § 1, art. IX
ken to have been used in itsof the Constitution, must be

and to include within itselfnatural, long-established
and qualifications whichthose same incidents, character:
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not an attorney in fact. He must be an attorney at law. The name of
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trict, to distinguish him from an attorney general.’ State v. Russell,
83 Wis. 330, 332, 333. People v. May, 3 Mich. 598. Enge v. Cass, 28
No. Dak. 219. Danforth v. Egan, 23 So. Dak. 43.”
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It is, therefore, my opinion that the Constitution itself
contains the implied qualification that the attorney general
must be a member of the bar, and that an amendment to
the Constitution would not be necessary to fix such quali-
fication.

I have not as yet directly answered your question whether
it is within the province of the Legislature to pass a law re-
quiring the attorney general to be a member of the bar. I
have stated that in my opinion the Constitution itself con-
tains such a requirement.

By the Constitution (c. 1, § 1, art. IV.) the Legislature is
given full power to make all manner of wholesome and
reasonable laws not repugnant or contrary to the Constitu-
tion, and to set forth the duties, powers and limits of the
several civil and military officers of the Commonwealth not
repugnant or contrary to the Constitution. The legislative
branch of the government is the repository of legislative
power and may make any law whatever, except in so far as
it is restrained by the provisions of the Constitution (where
no question is involved concerning the exercise of powers
granted to the federal government by the Constitution of
the United States). Stoughton v. Baker, 4 Mass. 522, 529;
Commonwealth v. Alger, 7 Cush. 53, 101. The law proposed
clearly would not be repugnant or contrary to the Constitu-
tion but, as I have shown, would be in exact accordance
with its provisions. It is true, as the court has stated, that
“where qualifications of voters or officers are fixed by the
Constitution the Legislature cannot add to or subtract from
them”. Opinion of the Justices, 240 Mass. 611, 614; Kin-
neen v. Wells, 144 Mass. 497. But this rule is not applicable
to a legislative act which does not add to or subtract from a
constitutional requirement, but merely expresses what in the
Constitution is implied. So in Opinion of the Justices, 240
Mass. 601, the court gave their opinion that it would be con-
stitutionally competent for the General Court to enact legis-
lation declaring women eligible to hold any public office
within the Commonwealth, although such legislation would
apply to offices the qualifications for which are determined
by the Constitution. 1 see nothing in the proposed act
inconsistent with Article XXX of the Declaration of Rights.
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Accordingly, it is my opinion, and I advise you, that the
proposed legislation, if enacted, would not be unconstitu-
tional, and that therefore it is within the province of the
Legislature to pass such a law.

Very truly yours,

JAY R. BENTON,
Attorney General.


