
HOUSE . . . . No. 1540

Department of the Attorney General
Boston, May 14, 1923.

Hon. B. Loking Young, Speaker of the House of Representatives.
Dear Sir:

I have the honor to acknowledge an order of the House of
Representatives in the following form:

Ordered, That the Attorney General be requested to furnish to the
House of Representatives an opinion on the constitutionality of the
bill to provide funds toward the cost of construction and maintenance
ofhighwai's and bridges by means of an excise tax on gasoline and other
fuel used for propelling motor vehicles over the highways of the Com-
monwealth (House, No. 1520).

Your inquiry requires consideration of pertinent provi-
sions of the Constitutions both of Massachusetts and of the
United States.

I. Has the Legislature the power, under the Constitution
of Massachusetts, to pass an excise tax of the nature of the
one under consideration?

If the tax be viewed as one imposed upon the privilege
of selling gasoline, the question is not free from doubt.

Mass. Const., pt. 2nd, c. I, § I, art. IV, provides:

Cfte Commontoealt!) of sgassacimsctts.

And further, full power and authority are hereby given and granted
to the said general court, ... to impose and levy proportional and
reasonable assessments, rates, and taxes upon all thp inhabitants of,
and persons resident, and estates lying, within the said commonwealth;
and also to impose and levy reasonable duties and excises upon any
produce, goods, wares, merchandise, and commodities, whatsoever,
brought into, produced, manufactured, or being within the same; . . .
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Prior to 1883 the court seemed inclined to construe very
broadly the grant of power to levy excise taxes. In Portland
Bank v. Apthorp, 12 Mass. 252, 256, Chief Justice Parker
expounded the significance of this clause of the Constitution
in a paragraph which has since become classic. He said:

The term excise is of very general signification, meaning tribute,custom, tax, tollage, or assessment. It is limited, in our constitution,
as to its operation, to produce, goods, wares, merchandise and com-
modities. This last word will perhaps embrace everything, which
may be a subject of taxation, and has been applied by our legislature,
from the earliest practice under the constitution, to the privilege of
using particular branches of business or employment, as the business
of an auctioneer, of an attorney, of a tavern keeper, of a retailer of
spirituous liquors, &c.

It must have been under this general term commodity, which signi-
fies convenience, privilege, profit and gains, as well as goods and wares,
which are only its vulgar signification, that the legislature assumed the
right which has been uniformly and without complaint exercised for
thirty years, of exacting a sum of money from attornies, and barristers
at law, vendue masters, tavern keepers and retailers. For every man
has a natural right to exercise either of these employments free of
tribute, as much as a husbandman or mechanic has to use his particular
calling. The money required of them is not a proportional tax; nor
is it an excise or duty upon produce, goods, wares or merchandise. It
is a commodity, convenience or privilege, which the legislature has,
by contemporaneous construction of the constitution, assumed a right to
sell at a reasonable price: and by parity of reason it may impose the
same conditions upon every other employment or handicraft.

This statement appears to have been accepted as the true
exposition of the clause for many years. Commonwealth
v. People’s Five Cents Savings Bank, 5 Allen, 428, 431.

Under these decisions an excise tax could be imposed upon
the exercise of a so-called “natural right” as readily as
upon one created or subject to regulation by law.

In 1883, however, the Supreme Court adopted a narrower
view of the powers of the Legislature, and held that an act
extending the excise tax previously laid on corporations so
as to include unincorporated companies with a capital stock
divided into transferable shares was unconstitutional.
Gleason v. McKay, 134 Mass. 419.

The view put forward in Gleason v. McKay, supra, was
severely criticized in the case of Minot v. Winthrop, 162
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Mass. 113, but appears to have been at least partially re-
adopted in O’Keeffe v. Somerville, 190 Mass. 110.

In Opinion of the Justices, 196 Mass. 603, rendered in
1908, the question of the constitutionality of an act impos-
ing a tax on sales of shares or certificates of stock in any
domestic or foreign corporation or association was under
consideration. A majority of the court held that such an
act would be constitutional. The justices were divided in
their opinion as to the true significance and effect of the
earlier cases. Three of the justices were of the opinion that
“the power of the General Court in imposing and levying
an excise duty is not less extensive than that of Congress.”
Three dissented from this opinion, and held that the powers
of the Massachusetts Legislature in this respect were nar-
rower than those of Congress, and that an excise tax on the
exercise of a purely natural right was unconstitutional. The
present Chief Justice expressed the opinion that “although,
speaking generally, the right to owr n property is absolute,
the right to contract with reference to all sales of property
is not equally absolute,” and that a sale of an interest in an
unincorporated association, when included in a legal general
classification, might be the subject of an excise tax.

That Congress has the power to impose an excise tax upon
the sale of a commodity seems clear. McCray v. United
States, 195 U. S. 27.

It is unnecessary, however, to hazard an opinion upon the
point on which the court divided in Opinion of the Justices,
196 Mass. 603, in order to answer the inquiry propounded
to me. Another line of reasoning suggests itself upon which,
in my opinion, the validity of the proposed tax may be rested.

Many features of the act suggest that the privilege upon
which the excise is imposed is in reality the privilege of
driving motor vehicles upon the public highways of the
Commonwy ealth, rather than that of selling gasoline; and
that a tax is imposed upon the sale of gasoline merely as a
convenient method of administration, and because the
amount of gasoline purchased affords a fair and workable,
if rough, criterion of the extent to which the highways are
used.
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The title of the act is significant, “An Act to provide
funds toward the cost of construction and maintenance of
highways and bridges by means of an excise tax on gasoline
and other fuel used for propelling motor vehicles over the
highways of the Commonwealth.” The “fuel” upon the sale
of which the tax is nominally imposed is defined in section
1 by reference to its suitability for use in propelling motor
vehicles. In the same section “purchaser” and “sale” are
so defined as to include within the act the transfer of fuel
by a distributor into his own motor vehicle. Section 7
exempts from taxation sales of fuel subsequently consumed
in any manner other than “in the operation of motor vehicles
operated or intended to be operated over the highways of
the commonwealth.” Section 9 provides that the tax in
every instance shall be borne by the purchaser; and that
the exemption established by section 7 shall be effected by a
rebate to the ultimate consumer, that is, the motorist him-
self, not to the original distributor or to any middleman.
Finally, by section 13 the entire net yield of the tax is to be
credited to a “gasoline-highway fund,” and expended for the
construction, improvement and maintenance of public ways
and highways.

The power of the Commonwealth in the regulation of its
own public ways is beyond question. Commonwealth «.

Slocum, 230 Mass. ISO; Burgess v. Mayor and Aldermen of
Brockton, 235 Mass. 95. Viewed, therefore, as an excise
tax, or toll, for the use. of the public ways of the Common-
wealth, the proposed act is, in my opinion, within the power
conferred upon the Legislature by the Constitution of Mass-
achusetts.

The constitutionality of the State registration law, under
which the tax is graded by reference to horse power, rests
upon a similar principle. Hendrick v. Maryland, 235 U. S.
610; Kane v. Titus, 81 N. J. L. 594, 598; Kane v. State of
New Jersey, 242 U. S. 150, 168.

The Constitution of the State of New Hampshire has no
provision permitting the imposition of an excise tax; and
it is beyond the constitutional power of the Legislature to
impose any taxes other then “proportional and reasonable
assessments, rates and taxes.” State v. Express Co., CO
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N. H. 219; Curry v. Spencer, 61 N. H. 624. Yet the
justices of the Supreme Court of New Hampshire have
recently rendered an opinion based upon reasoning similar
to that relied upon above, to the effect that “a gasoline tax
collected from wholesalers on all sales of gasoline, with a
provision for a rebate to consumers who use the gasoline for
purposes other than the operation of automobiles,” “amounts
to the same thing, in substance, as a toll for the use of the
highways, and may lawfully be imposed by the Legislature.”
Opinion of the Justices, Journal of the New Hampshire
House of Representatives, 1923.

The license required by section 2 appears to me an appro-
priate method of enforcing the proposed tax; one well
adapted, at least, if not essential, to its efficient adminis-
tration, and unobjectionable, provided the tax itself, to
which it is merely incidental, is one which the Legislature
is competent to impose. Cf. Boston v. Schaffer, 9 Pick.
415; Dewey v. Richardson, 206 Mass. 430.

11. The proposed act gives to persons who buy fuel, as
defined therein, on which an excise has been paid, and who
consume the same “in any manner except in the operation
of motor vehicles operated or intended to be operated over
the highways of the commonwealth,” a right to be reim-
bursed the amount of the excise, and “motor vehicle” is so
defined as to except “boats, tractors used exclusively for
agricultural purposes, and such vehicles as run only on rails
or tracks.”

The question is presented whether these exemptions con-
stitute an arbitrary discrimination and class legislation, in
contravention of either Federal or State constitutions.

In Connolly v. Union Sewer Pipe Co., 184 U. S. 540, a
State anti-trust act excepting from its operation “agricultural
products or live stock while in the hands of the producer
or raiser,” was held unconstitutional because it created an
arbitrary discrimination and denied to others the equal
protection of the laws. See V Op. Atty. Gen. 80. But this
case has frequently been distinguished in more recent de-
cisions of the Supreme Court of the United States, and the
court has gone far in upholding classifications as reasonable,
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against attack on the ground of inequality or discrimination.
International Harvester Co. v, Missouri, 234 U. S. 199;
Commonwealth v. Titcomb, 229 Mass. 14. If, as I have
indicated, the proposed tax is to be regarded as a toll for
the use of the highways of the Commonwealth, then, clearly,
the exemption from tax of sales of fuel for other purposes is
fully justified.

111. The remaining question is whether in any other
respect the proposed act conflicts with any provision of the
Federal Constitution.

U. S. Const., art. I, § 10, provides

No state shall, without the consent of the congress, lay any imposts
or duties on imports or exports, except what may beabsolutely necessary
for executing its inspection laws.

U. S. Const., art. I, § 8, provides
The congress shall have power ... to regulate commerce with

foreign nations, and among the several states, and with the Indian
tribes;

.

.
.

In my opinion, the first of these provisions, that forbidding
any State to impose an import tax, is not violated by the
proposed act. No tax is imposed upon the importation of
gasoline into the State. It may be imported freely, kept for
any length of time, and used by the importer for any pur-
pose other than the propulsion of a motor vehicle, without
subjecting the importer to any tax liability. In short, the
tax, in my opinion, is not in any true sense an import duty.

So far as the question of possible encroachments upon
Congress’ power over interstate commerce, under section 8
of article I, quoted above, is concerned, the act is carefully
drawn to avoid any such difficulty.

The sales forbidden by section 2 unless a license has first
been procured by the distributor, are specifically restricted
to exclude sales, the imposition of a tax upon which would
be unconstitutional because a burden upon interstate
commerce.

As previously stated, any person who consumes fuel on
which an excise has been paid, “in any manner except in
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the operation of motor vehicles operated or intended to be
operated over the highways of the commonwealth,” by section
7 is entitled to be reimbursed the amount of the excise.

No provisions of this chapter shall apply or be construed to apply
to international or interstate commerce, except in so far as the same
may be permitted under the provisions of the constitution of the
United States and the acts of congress.

And section 12 establishes appropriate machinery for the
enforcement of this immunity. That section provides:

The supreme judicial court shall have jurisdiction in equity to
restrain the collection, upon any sale exempted by the constitution and
laws of the United States, of the excise imposed by this chapter. Said
bill shall be brought against the commissioner, whether the question of
collection of the excise is in the hands of the attorney general or pending
before the board of appeal or is still in the hands of the commissioner.

In view of these safeguards against encroachment upon
the exclusive power which Congress possesses over interstate
commerce, I am of the opinion that the proposed tax con-
travenes no provision of the Federal Constitution.

It follows that, in my opinion, House Bill No. 1520 is
within the power of the Legislature to enact, and, if so
enacted into law, would be constitutional.

Very truly yours,

JAY R. BENTON.

Section 8 provides:

Attorney General.




