
Department of Attorney General

To the Honorable Senate of the Commonwealth of Massachusetts.
Gentlemen: You have submitted to me Senate Bill

No. 468, entitled “An Act to enlarge the present tubercu-
losis hospital district within the county of Essex and to
apportion certain costs incident thereto,” and have requested
my opinion on the following questions relative to said bill:

“ (1) Inasmuch as the cities in Essex county now exempt from the
provisions of sections seventy-eight to ninety of chapter one hundred
and eleven of the General Laws have a majority of the registered voters
who elect the trustees of the tuberculosis hospital for said county,
does not such control constitute said cities actual parties in interest
with respect to the financial cost and administration of said hospital?

(2) Has the General Court the constitutional right to add to the
Essex county tuberculosis hospital district, established under said
sections seventy-eight to ninety, said cities now exempt, in the manner
provided in the bill printed as Senate document number four hundred
and sixty-eight? ”

Sections 78 to 90, inclusive, of G. L., c. 111, as amended
by St. 1922, c. 393, contain provisions requiring the county
commissioners of certain counties, including Essex, to pro-
vide tuberculosis hospitals for cities and towns having a
population of less than fifty thousand which do not already
have. adequate hospital provision. It is provided that the
county commissioners, subject to the approval of the Depart-
ment of Public Health, shall erect one or more hospitals,
with an exception in the case of counties having a total
population of less than fifty thousand, that they shall
apportion the cost to the several towns liable in accordance
with their valuation used in assessing county taxes, that
they shall also apportion the cost of maintenance of such
hospitals in the same manner, that all sums collected shall
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be paid into the county treasury, and that the qounty
commissioners shall be trustees of the hospitals so erected.
Section 91 provides:

“Cities having more than fifty thousand inhabitants, and also
cities and towns having less than fifty thousand inhabitants and al-
ready possessing and continuing to furnish adequate tuberculosis hos-
pital provision, shall be exempt from the provisions of sections seventy-
eight to ninety, inclusive.”

St. 1923, c. 429, entitled “An Act authorizing the appor-
tionment of the expense incurred by' the of Essex
for a tuberculosis hospital within said county-”, contains
provisions relative to the apportionment of expenses already
incurred and the total cost of the tuberculosis hospital con-
structed in the county of Essex under the provisions of
G. L., c. 111, §§ 78-91, inclusive, to the cities and towns in
said county, except the cities of Haverhill, Lawrence, Lynn,
Newburyport and Salem, and the collection of sums so
apportioned in conformity with the corresponding provisions
in said chapter.

By your first question I understand you intend to ask
whether, under existing law, the cities in Essex County now
exempt are under any liability for the cost of construction
and maintenance of the tuberculosis hospital for Essex
County. Since the statutes referred to impose the whole
burden of construction and maintenance on the remaining
cities and towns, for the benefit of whose inhabitants the
hospital was erected, and expressly exempt the five cities
enumerated, I see no ground upon which it can be said that
the exempted cities are under any- obligation whatever in the
matter. I therefore answer your first question in the nega-
tive.

The fundamental inquiry presented by your second ques-
tion is whether a part of the cost of construction and main-
tenance of the tuberculosis hospital for Essex Countv may be
assessed upon the five cities in said county exempted by the
provisions of previous enactments.

In providing for an apportionment of the cost of a public
undertaking among cities and towns or other political sub-
divisions of the Commonwealth benefited thereby-, and also



3SENATE No. 488.1924.]

in shifting the burden thereof, the Legislature has a large
measure of discretion, the exercise of which is not subject to
judicial control on constitutional grounds unless it is purely
arbitrary. It is not essential that the burden should be im-
posed in proportion to the benefits received. The expense
may properly be assessed with regard to other considerations
as well, such as population, extent of territory, and ability to
bear the burden. The subject was carefully reviewed in
Opinion of the Justices, 234 Mass. 612, in which the Justices
advised the Senate that in their opinion a statute changing
a previous apportionment of the cost of the bridge across the
Connecticut River between Springfield and West Springfield,
confirmed by final decree of court, and providing for a new
apportionment among the county and certain towns therein
by fixed percentages, would be constitutional. See also
Norwich v. County Commissioners, 13 Pick. 60; Scituate v.
Weymouth, 108 Mass. 128; Agawam v. Hampden, 130 Mass.
528; Kingman, petitioner, 153 Mass. 566; Kingman, pe-
titioner, 170 Mass. Ill; Boston, petitioner, 221 Mass. 468.

It is my opinion that a statute changing the previous law
by including in the district served by the Essex County
tuberculosis hospital the five cities previously exempted and
requiring them to bear a part of the burden of the cost of its
construction and maintenance, apportioned in a way which
under all the circumstances would be fair and reasonable,
would be constitutional. Without information as to the
basis of the assessments on the five cities provided by the
bill, the amounts already assessed to and collected from the
remaining cities and towns, the comparative valuations of all
cities and towms in the county, the extent and condition of
hospital facilities now provided by the five cities, and other
pertinent facts, I cannot answer more definitely your ques-
tion whether the bill as drawn would be constitutional.

Very truly yours,

JAY R. BENTON,
Attorney General.




