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Department of Banking and Insurance, Division of Insurance.

To the General Court of the Commonwealth of Massachusetts.

In compliance with the provisions of section 33 of chapter
30 of the General Laws, as amended by section 43 of chap-
ter 362 of the Acts of 1923, I have the honor to submit
herewith such parts of the annual report of the Commissioner
of Insurance (Pub. Doc. No. 9) as contain recommendations
for legislative action with the accompanying bills.

Respectfully yours,

WESLEY E. MONK,

Cbe CommonVuealtl) of 00as$acJ)usetts

Commissioner of Insurance.
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The New England Equitable Insurance Company, a
domestic corporation, was placed in the hands of a receiver
in 1917. The affairs of the company have been closed out,
its assets distributed, and the receiver discharged from fur-
ther service. The receiver has deposited with the Com-
missioner of Insurance all of the books and papers belonging
to this corporation as provided in section 178 of chapter 175
of the General Laws which provides for such deposit and
that the Commissioner shall preserve such books and papers.

The books and papers of this corporation are quite
voluminous and they are temporarily stored at Common-
wealth Pier by courtesy of the Commissioner of Public
Works for want of space in the State House. It will be
necessary to provide either for the disposition of these
books and papers or for an appropriation to pay the cost of
storage. The latter course does not appear to me to be
warranted since the books and papers are probably of little
practical value.

I accordingly recommend that authority be given to the
Commissioner of Insurance to sell at private or public sale
these books and papers.

The Commissioner of Insurance is required by section 4 of
chapter 175 of the General Laws to visit and examine at
least triennially every domestic insurance company. It has
been found necessary in recent years in the course of
examination of some of the larger domestic companies for
the examiners of the Department to visit places outside of
the Commonwealth. The expenses incurred by reason of
such visitation are borne by the Commonwealth. It is my
opinion that it is only proper and equitable that the expenses
incurred by the Department in such cases should he assessed
upon the company whose affairs are under examination.

I. The Papers and Books of the New England Equi-

11. Certain Expenses in Connection with the Ex-
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I accordingly recommend that said section 4 be amended
to provide that the expenses incurred by the Department
under such circumstances shall be borne by the company.

A foreign stock insurance company or the United States
branch of an alien company are required by section 151 and
155, respectively, of chapter 175 of the General Laws to
have a fully paid-up capital stock or deposit capital equal
to the amount of the capital stock required of domestic
stock companies under sections 48 and 51 of said chapter
transacting the same classes of business. A foreign mutual
surety company is required by said section 151 to have a
guaranty capital of not less than 8200,000. There is no
provision in the statutes which requires a foreign company
to notify the Commissioner of any increase or decrease in
the amount of its paid-up capital, guaranty or deposit
capital although there is a provision requiring such notice
of the impairment of any such capital.

A foreign stock company, for example, to transact business
under the first and second clauses of section 47 of said
chapter 175 is required to have a fully paid-up capital of
at least $400,000. If, after the admission of such a com-
pany to this Commonwealth its capital stock should be re-
duced to $200,000 it could not lawfully continue to transact
in this Commonwealth the kinds of business specified in
both of the said clauses. A case has occurred in which
such a company licensed here reduced the amount of its
paid-up capital, thus foreclosing its right to transact both
classes of business. The Department was apprised of this
reduction only by chance and not by the company itself.
This instance illustrates the necessity of this recommended
amendment.

I therefore recommend that section 23A of said chapter
175 be amended to require that any foreign company shall
forthwith give notice in writing to the Commissioner of any
increase or decrease in the amount of its capital stock,
guaranty or deposit capital.

111. Increase or Decrease of the Capital of Foreign

Insurance Companies.
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1. Section IGO of chapter 175 of the General Laws makes
it unlawful and a criminal offense for a person to act or aid
in any manner in the negotiation, continuation or renewal
of a policy of insurance with a foreign insurance company
not duly licensed to transact business in the Commonwealth.
This section does not prohibit the solicitation of residents of
the Commonw'ealth to accept policies in unlicensed foreign
companies. As the statute now stands, it appears that a
person may solicit another to take insurance in an unlicensed
foreign company with impunity and that he apparently
commits no offense unless a policy is in fact negotiated and
he has acted or aided in some manner therein.

Cases have occurred in which it appeared that a person
had solicited insurance but where there was no evidence
of any overt attempt to negotiate or actual negotiation of
a policy.

Linder the provisions of chapters 176 and 177 a penalty
is established for the solicitation of membership or insurance
in unlicensed fraternal societies or assessment companies.
It is difficult to discern any sound reason for prohibiting
solicitation in respect to unlicensed fraternal societies and
assessment companies and leaving the door open to so-
licitation in respect to unlicensed foreign stock or mutual
companies. A prohibition against solicitation of insurance
for unlicensed foreign companies is entirely sound, reason-
able and necessary for the protection of citizens of the
Commonwealth and only fair to licensed companies and
insurance agents and brokers who pay taxes and license
fees in large sums to the Commonwealth for the privilege
of transacting business under its authority.

2. Section 160 now penalizes a person who “for a person
other than himself” negotiates a policy in an unlicensed
foreign company. This section as construed by the Su-
preme Judicial Court in Commonwealth vs. Nutting, 175
Mass. 154, apparently applies whether the person negotiating
the insurance is acting as an agent of the applicant or the

IV. Solicitation and Negotiation of Insurance in
Unlicensed Foreign Insurance Companies.
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insured or as an agent of the unlicensed insurance company.
The phrase above quoted appears to have been imported
into this section by St. 1919, chapter 130, apparently to
make it clear that the statute was not intended to pro-
hibit a resident of the Commonwealth from directly pro-
curing a policy of insurance for himself in an unlicensed
foreign company. The phrase quoted, however, would
seem to furnish some ground for the contention that the
prohibition of this section does not extend to one who acts
as the agent of an unlicensed foreign company and not at
the same time as the agent of the applicant or the insured,
but in view of the decision above quoted, it may be that
this contention is untenable. It is my opinion, however,
that it would be advisable to amend this section so that its
prohibitions will specifically apply to one acting as the
agent of another or as the agent of any such unlicensed
company.

3. Section 168 of said chapter provides for the licensing
of special insurance brokers who are empowered to negotiate
certain classes of insurance in unlicensed foreign insurance
companies. The prohibitions of section 160 appear to
apply to a duly licensed insurance broker who might secure
policies in an unlicensed company through a duly licensed
special broker acting under section 168. It is a matter of
common knowledge that a licensed broker representing a
client who cannot secure insurance in a licensed company
secures policies in an unlicensed company, which are negoti-
ated through a duly licensed special broker. There is no
good reason why a duly licensed broker should not be
permitted to deal with a duly licensed special insurance
broker. This section should be amended to take care of
that situation.

4. Section 171 of said chapter 175 imposes a personal
liability on an “insurance agent” under any policy which
he unlawfully makes in an unauthorized insurance com-
pany. The term “insurance agent” as employed in this
section, undoubtedly denotes such an agent as defined in
section 162 of said chapter. The prohibition in section 160
against the negotiation of insurance in an unlicensed foreign
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company applies, except as otherwise provided therein, to
any person whether or not he technically acts as an in-
surance agent within the purview of the definition in section
IG2. Section 171, as it now reads, does not apply to an
insurance broker or to other persons. The provision of
section 171 appears to be a salutary one and in my judgment
it should be amended to impose a personal liability on any
person who negotiates insurance in an unauthorized insur-
ance company.

Mutual Insurance Companies

Section 938 of chapter 175 of the General Laws provides
that no policies shall be issued by a mutual insurance com-
pany formed to transact business under any.two or more of
the fourth, fifth, sixth, seventh, eighth, ninth, tenth, twelfth
and thirteenth clauses of section 47 of said chapter until it
has secured the number of applications for insurance speci-
fied in section 93A of said chapter which section provides
that the company shall secure applications for insurance
upon not less than two hundred separate risks in the Com-
monwealth against the hazards specified in said clauses.

Section 938 should refer to sections 92 and 93 since the
requisitions for the issuance of policies by mutual companies
formed under the fifth and sixth clauses of said section 47
are governed by the provisions of sections 92 and 93, re-
spectively, and not by the provisions of section 93A.

I accordingly recommend, therefore, that section 938 be
perfected as aforesaid.

VI. Clerical Assistance for the Board of Appeal on
Motor Vehicle Liability Policies and Bonds.

The statute relative to compulsory automobile liability

insurance contained in chapter 346 of the Acts of 1925
provides for a board of appeal styled “The Board of Ap-

peal on Motor Vehicle Liability Policies and Bonds’,
which has jurisdiction to hear complaints from applicants
for registration or from registrants of motor vehicles who
are refused a policy of liability insurance or a bond by a'n

V. Requirements for the Authorization of Certain
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insurance or surety company or whose policy or bond is
cancelled by the company. Such board is empowered to
make a finding after a hearing as to whether the cancellation
or refusal to issue a policy or to act as surety on such a
bond is proper and reasonable or whether the complainant
is a proper risk to whom to issue such a policy or on behalf
of whom to act as surety on such a bond.

There is no provision permitting the board to employ a
secretary or clerical assistance except that it is authorized
to employ a stenographer.

It is by no means improbable that there will be many
complaints filed with this board the handling of which will
require considerable clerical and stenographic work and if
the complaints should prove to be numerous such work
necessitated thereby could not be properly and sufficiently
performed by the present personnel of the Division of
Insurance.

I therefore recommend this board of appeal be em-
powered, with the approval of the Governor and Council,
to appoint a secretary to keep a record of its proceedings
and such clerical and other assistants as the work of the
board may require.

tain Title Insurance Companies.

1. Under the provisions of sections 47, 48 and 48A of
chapter 175 of the General Laws, title insurance as set
forth in the elventh clause of said section 47 may be trans-
acted only by a stock insurance company. Section 48 pro-
vides that the paid-up capital of such a company shall not
exceed one million dollars and that if it proposes to transact
insurance against the insufficiency of mortgages as security
or against any other loss in connection with mortgages,
except insurance of titles, its capital stock shall be not less
than two hundred thousand dollars. This section, therefore,
does not fix a minimum capital in the case of a title com-
pany which does not propose to insure against the insuf-
ficiency of mortgages as aforesaid.

Section 49 of said chapter provides that a domestic in-

VII. The Capital Stock and Guaranty Fund op Cer-
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surance corporation shall be formed in the manner described
in and shall be subject to the provisions of certain sections
of chapter 156 of the General Laws, relative to business
corporations, including section 6, except as otherwise ex-
pressly provided in chapter 175. Section 6 of said chapter
156 provides that the minimum capital of a business cor-
poration shall be one thousand dollars and, since there is no
provision in chapter 175 fixing the minimum capital of a
title company not insuring against the insufficiency of
mortgages as aforesaid, there would appear to be some
ground for the view that the minimum capital of such a
title company is one thousand dollars.

Section 116 of said chapter 175, however, provides that
every such company shall set apart an amount not less
than two-fifths of its capital and not less than one hundred
thousand dollars in any case as a title guaranty fund which
shall be held in trust for the protection of its policyholders,
and that if from any cause the said fund becomes less than
two-fifths of the capital the company shall make no further
contracts until the fund has been restored.

It might, therefore, be argued, apart from the contention
hereinbefore mentioned based upon the construction of
section 49, that a title company not insuring against the in-
sufficiency of mortgages may be formed without any capital
stock provided it has a guaranty fund of at least one hun-
dred thousand dollars, although this view appears to be
somewhat repugnant to the context of this section which
plainly predicates the existence of a capital stock upon
which the amount of the guaranty fund is dependent with
a minimum of one hundred thousand dollars in any case.
It is, however, somewhat incongruous to speak of a stock
insurance company having no capital stock.

It is therefore rather difficult to reconcile the provisions
of sections 48, 49 and 116 and to determine whether such
a title company may be formed without a capital stock and
if one is required, the minimum amount.

This point should be clarified by an amendment to section
48 fixing the minimum capital of such a title company at
one hundred thousand dollars.
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2. Section 116, as stated, provides that if by reason of
losses or other cause, the title guaranty fund becomes less
than two-fifths of the capital, the company shall make no
further contracts until the fund is restored. This pro-
vision, however, does not expressly stipulate that the com-
pany shall make no further contracts if the guaranty fund
becomes less than the minimum amount of one hundred
thousand dollars. That is undoubtedly the purport of this
provision and it should be accordingly perfected.

3. There is no provision requiring that a title insurance
company shall notify the Commissioner of any reduction in
the amount of the guaranty fund below the amount re-
quired by section 116. There is a provision in section 23A
of said chapter 175 requiring that all stock companies shall
notify the Commissioner of any impairment of their capital
stock. This provision, in my opinion, should be extended
to the guaranty fund of title companies by an amendment
to section 116.

4. Section 6 of said chapter 175 defines the powers of the
Commissioner in relation to the institution of liquidation and
receivership proceedings against domestic insurance com-
panies. Under section 114 of said chapter the provisions
of section 6 apply to domestic title insurance companies.
Section 6 now provides that no provision of law relative to
other classes of insurance companies requiring them to
cease business if their funds, amounts of insurance or
number of risks in force fall below the amounts required by
law, until their funds, amounts of insurance or number of
risks have been restored, shall prevent the Commissioner
from proceeding against any such companies under said
section 6. This provision of section 6 should be extended
to apply to the cessation of business by a title insurance
company whose guaranty fund falls below the amount
required by section 116.

Companies.

The secretary and treasurer of every domestic insurance
company are required by the provisions of sections 60, 78

HI. The Bonds of Officers of Domestic Insurance
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and 9-1 of chapter 175 of the General Laws severally to give
bonds with sureties in such sums as the directors may re-
quire for the faithful performance of their duties.

The practical operation of these provisions has disclosed
certain omissions or defects which in the public interest and
for the protection of the companies should be amended.

1. The present statutes apply only to the secretary and
treasurer and not to an assistant secretary or treasurer.
The office of assistant secretary or assistant treasurer is a
common one and such an assistant performs or may per-
form many of the duties and obligations incumbent upon
the secretary or treasurer as the by-laws of the particular
company may provide. Any assistant secretary or assist-
ant treasurer should, therefore, in my judgment be required
to furnish a bond in like manner as the secretary and treas-
urer.

2. The present statute does not require that the surety on
the bond shall be a duly authorized corporate surety com-
pany. Cases have been found by the examiners of the de-
partment in which the wife of an officer has executed his
official bond as surety. Such a contract is entirely legal but
for obvious reasons is likely to prove of doubtful security if
it becomes necessary for the company to proceed on the
bond. The policy of the Commonwealth in late years has
been to require that a corporate surety company shall act
as surety on official bonds and I recommend that the
present law be amended to require that the surety shall be
a duly authorized corporate surety.

3. The present law does not provide that the form of
the bond shall be satisfactory to the Commissioner of In-
surance. Our examiners have found occasionally that bonds
were given by officers, the condition of which did not appear
to comply with the statute. A provision should be enacted
that the form of the bond shall be satisfactory to the Com-
missioner.

4. The present law is apparently directory in form and it
would appear that an officer subject to its provisions who
enters upon the duties of his office without having filed the
bond does not expose himself to any penalty. A case arose
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a few months ago in which the treasurer of a certain domes-
tic mutual company misused some of its funds and upon
investigation it was found that he had give no bond and that
the directors had apparently been somewhat remiss in per-
mitting him to execute his duties without a bond, and yet,
it seems, he incurred no penalty and the directors no lia-
bility. It would appear to be expedient to establish a
criminal penalty upon any officer required to give a bond
who acts as such or assumes the duties of his office without
having furnished the bond and to impose a personal liability
upon the directors for any damage sustained by the company
arising out of any act or default of the officer occurring
while he has acted without a bond.

Several clarifying and perfecting amendments should be
made in sections 79 and 908 of chapter 175 of the General
Laws relative to the guaranty capital of certain domestic
mutual insurance companies.

1. Section 79 provides that a mutual fire company may
establish a guaranty capital of not less than $25,000 nor
more than $200,000. It further provides that such guaranty
capital may at any time be reduced or retired upon a vote
of the policyholders and with the written assent of the
Commissioner. There is. no provision in this section which
permits an increase of the guaranty capital in the case of
such a company which has a guaranty capital of less than
$200,000. Several of our domestic mutual companies have
a guaranty capital of $lOO,OOO but are unable, it would
appear, to increase that amount to the maximum fixed by
this section. There is no reason why such companies should
not be enabled to increase their guaranty capital to the
maximum amount aforementioned and this section should
be accordingly amended.

2. This section does not specifically provide that a vote
of the policyholders is required for the establishment of the
guaranty capital. As above indicated, such a vote is re-
quired for the retirement or reduction thereof. The policy-

IX. Guaranty Capital of Certain Domestic Mutual
Insurance Companies.
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holders of a mutual company are analogous to the stock-
holders in a stock insurance company. The provision of
this section relative to the establishment of a guaranty
capital by a mutual fire “company” undoubtedly means
that there must be a vote of the policyholders authorizing
its establishment. This point should be clarified.

It is to be observed that the provisions of section 79 are
by sections 90 and 93C of said chapter made applicable to
other mutual companies, other than life companies, except-
ing mutual surety companies which are governed principally
by section 908 in respect to their guaranty capital.

3. Section 908 of said chapter 175 provides that a mutual
company transacting a surety business must establish and
maintain a guaranty capital of not less than $200,000. It
fixes no maximum. It appears that such a company may
establish a guaranty capital of more than $200,000 but that
such a company which has established a guaranty capital
of any amount is not permitted to increase it, there being
no enabling provision therefor. This section should be
amended to fix a maximum amount of the guaranty capital
and to permit a company having a guaranty capital of
less than the maximum amount to increase it subject to the
provisions of section 79, amended as aforesaid, so far as
applicable.

4. Under section 11 of said chapter the Commissioner is
required to charge the capital stock of a stock company as
a liability in its annual statement. The guaranty capital
of a mutual company is analogous to the capital stock of a
stock insurance company. As a matter of practice, for this
reason, the Commissioner charges the guaranty capital of a
mutual company as a liability. Section 11 should be
amended to provide that the Commissioner shall also charge
the guaranty capital of a mutual company as a liability.

1. Section 62 of chapter 175 of the General Laws provides
in part that the directors or other officers of a domestic stock
company making or authorizing an investment or loan in

X. Regulation of Loans and Investments of Insur-
ance Companies.



HOUSE —No. 111.1926.] 13

violation of sections 63, 65 or 66, the sections of said chap-
ter which regulate the investments of domestic companies,
shall be personally liable to the stockholders for any loss
caused thereby.

Section 64 of said chapter applies to all domestic com-
panies and enacts certain regulations and formalities in
relation to the placing of loans and investments or deposits
of the funds of any domestic company. Section 62 should
be amended also to impose a personal liability for a viola-
tion of section 64 amended, as hereinafter recommended.

2. The provisions of section 62 should be extended and
made applicable to the officers and directors of all domestic
mutual insurance companies. No sound reason is perceived
why a personal liability for effecting excessive insurance or
insurance while insolvent or for making illegal or unau-
thorized loans or investments should be imposed upon the
officers and directors of a, domestic stock company only and
not upon the officers and directors of any mutual company.
Sections 78, 90 and 94 should be amended to impose that
personal liability.

3. The experience of the Department has indicated that
section 64 as it now stands is somewhat defective and it
should be amended in the following particulars:

(a) This section is largely directory in form and it is
fairly open to doubt whether a violation of section 64 ex-
poses an officer or director to a criminal penalty. It should
be redrafted in a prohibitory form.

(6) This section now provides, in part, that no officer or
director shall be interested in any purchase, sale or loan made
by his company, either as a borrower, principal, co-principal,
agent or beneficiary. It imposes no prohibition, however,
upon a director or other officer from making a purchase from
or a sale or loan to any other officer. A case has recently
been uncovered by this Department in which an officer of
a certain domestic company loaned large sums of the com-
pany’s funds to another officer. Under this statute as it
now stands the officer making those loans could not be
reached by the criminal law and, in view of the general
directory form of this section, it seems also doubtful
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whether the recipient of the loan could have been criminally
prosecuted.

(c) A provision should be inserted in this section imposing
a penalty upon a company or any officer or director thereof
violating any of its provisions.

XI. Stockholders of Agency and Brokerage Cor-
porations.

Section 174 of chapter 175 of the General Laws authorizes
the licensing of corporations as insurance agents or brokers.
It provides that the articles of organization and the by-laws
of the corporation shall each contain a stipulation restrict-
ing the holding and ownership of its capital stock to insur-
ance agents and brokers or to persons employed in good
faith by such agents or brokers.

It has long been the policy of the commonwealth to pro-
hibit the allowance and acceptance of rebates of premiums
payable on insurance policies and of any valuable con-
sideration not specified in the policy as an inducement to the
applicant or the insured to take insurance. The pertinent
statutes are contained in sections 182 to 184 of said chapter.

The restriction embodied in section 174 was undoubtedly
enacted in furtherance of this policy and to prevent the
sale or gift of the stock to persons or corporations placing
insurance through the corporation issuing that stock, the
theory being that the holder of the stock by receiving divi-
dends thereon would indirectly receive a discount on the
premiums paid on his insurance.

This restriction is peculiar to Massachusetts and while
the reason for its existence is sound, it appears to be unduly
burdensome and to operate as a hardship.

A person incorporates an agency or brokerage business.
He spends a lifetime in building it up and increasing its
value which may be very great at his death. Under the
present law his widow or heirs cannot hold this stock unless
she or they qualify as agents or brokers and it cannot be
held, as such, as a part of his estate. It must be disposed
of, perhaps at a sacrifice, and those naturally entitled to the
fruits of the decedent’s labor are deprived of their full
benefit.
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This restriction, therefore, appears to be inequitable and
unnecessary. It should, I believe, be repealed.

The sale, gift or issue of the capital stock of such a cor-
poration to a person who has secured insurance through the
corporation or in connection with or as an inducement to
the negotiation of insurance by the corporation should
unquestionably be prohibited. The Commissioner has full
power to examine the books and records of any agency or
brokerage corporation. The existence of this authority is
a deterrent to irregular or illegal practices and coupled with
specific amendments to section 174 denouncing any such
sale, gift or issue of the stock of such a corporation to per-
sons procuring insurance through it, establishing a penalty
for refusal of the officers of such a corporation to submit
to examination or to comply with the commissioner’s re-
quests for information, and prohibiting such a corporation
from placing insurance for a stockholder would appear to
operate as effectively as the present restriction to prevent
an indirect rebate which is the purpose of that restriction.

I therefore recommend that section 174 of said chapter
175 be accordingly amended.




