
House of Representatives, March 1, 1926.

The Committee on Rules, to whom was referred the
motion to suspend Joint Rule 12 on the special report of
the Attorney General relative to the administration of crim-
inal justice in this commonwealth, report recommending
that said rule be suspended.

LEVERETT SALTONSTALL,

HOUSE No. 1186

Cfte Commontoealtft of o^assacf)usetto.

For the Committee.
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Boston, February 26, 1926.

JAY R. BENTON,

To the Honorable Senate and House of Representatives .

Gentlemen: I have the honor to transmit herewith a
report relative to the administration of criminal justice in
Massachusetts.

Attorney General.

Very respectfully,

Department of the Attorney General,



SPECIAL REPORT OF THE ATTORNEY
GENERAL SUPPLEMENTARY TO HIS
ANNUAL REPORT RELATIVE TO THE
ADMINISTRATION OF CRIMINAL JUS-
TICE IN THIS COMMONWEALTH.

Department of the Attorney General
Boston, February 26, 192

To the Honorable Senate and House of Representatives

In transmitting the annual report of the Department of
the Attorney General to your honorable body on January
20th, last, I stated that it was my intention to file a special
report with you in the matter of the administration of crim-
inal justice in Massachusetts.

From time to time, various statements, purported to have
been made by the Registrar of Motor Vehicles, appeared in
the newspapers, reflecting upon the administration of crim-
inal justice, generally and in specific instances, and upon the
courts and various authorities concerned with that phase of
the law. These charges were of so grave a character that
I deemed it my duty to cause an investigation to be made.
Accordingly, on December 7th, last, I requested the Regis-
trar of Motor Vehicles to submit to me the specific cases in
which he believed that there had been a miscarriage of
justice, and all facts in his possession relative thereto, and
all other information he could furnish me in connection
therewith. On the following day I made substantially the
same request upon the Police Commissioner of the City of
Boston. The cases presented by these two officials totaled
nearly four hundred, and related solely to the County of
Suffolk.

Each of these cases was first examined by this depart-
ment. It then appeared that there were eighty-six cases
which were of greater importance than the others and which
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merited special consideration and intensive investigation. It
quickly became apparent that it would be impossible for
this department alone to make such investigation of the
eighty-six cases as was required in time to make a report
upon all of the cases to this session of the Legislature. I,
therefore, carefully selected a group of members of the
Boston bar, of high standing, and requested each of them
to investigate thoroughly one of the more important cases
and report to me all of the facts found, together with his
conclusions and any recommendations he saw fit to make.
The lawyers were designated by me as special counsel and
were given full authority to act in the premises. The at-
torneys who promptly answered this call to public service
were the following

Newton
Newton

Hon. J. Weston A!
James H. Baldwin, Esq.
Charles B. Barnes, Esq.
Joseph W. Bartlett, Esq
George P. Bockford, Esc
Stoughton Bell, Esq.

Hingham
Newton.
West Roxbury.
Cambridge.

Roxbury
Natick.

Edgar P. Benjamin, Esq.
William R. Bigelow, Esq.
Charles W. Blood, Esq. . Newton.

Malden.
Brookline
Milton.

Louis A. Boutwell, Esq.
Bartholomew A. Brickley
Lincoln Bryant, Eso.

Newton.
Newton.
Concord.
Dedham.
Wellesley.
Brookline
Boston.

Charles R. Cabot, Esq. .

Albert M. Chandler, Esq.
Hon. Frederick H. Chase
A. Barr Comstock, Esq. .

Robert A. B. Cook, Esq.
Philip E. Coyle, Esq.
Charles P. Curtis, Jr., Esq
Hon. Elmer L. Curtiss . Hingham

Hon. Frederick W. Ballinger
Hon. Frederick S. Deitrick

Cambridge.
Cambridge.

John H. Devine, Esq.
Judd Dewey, Esq. .

Joseph J. Donahue, Esc:
William J. Drew, Esq.
Richard C. Evarts, Esq
Elias Field, Esq.

Lexington.
Boston.
Brookline
West Roxbury.

Cambridge
Boston.

Fred T. Field, Es Cam bride
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Felix Forte, Esq. Somerville.
Belmont.Walter H. Foster, Esq. .

Francis G. Goodale, Esq.
Walter B. Grant, Esq.
Leon C. Guptill, Esq.
John E. Hannigan, Esq. .

Arthur P. Hardy, Esq. .

Walter Hartstone, Esq. .

Hon. Arthur D. Hill
Albert Hurwitz, Esq.
Harold P. Johnson, Esq.
Melvin M. Johnson, Esq.
Herman Loewenberg, Esq.
John W. Lowrance, Esq.
Henry S. MacPherson, Esq.
Lloyd Makepeace, Esq. .

Hon. Frederick W. Mansfield
Andrew Marshall, Esq. .

Weston
Dorchester
Winthrop.
Boston.
Malden.
Newton.
Boston.
Brookline.
Woburn.
Brookline.
Dorchester.
Hingham.
Brookline.
Malden.
Roxbury

Jamaica Plain
Boston.Hon. Nathan Matthews .

Lowell A. Mayberry, Esq.
Plon. David T. Montague
Charles W. Mulcahy, Esq.
Hon. John R. Murphy
Wendell P. Murray, Esq.
Hon. H. Huestis Newton
Philip Nichols, Esq.

Newton
Boston.
Brookline.
Boston.
Revere.
Everett.
Newton

Fred L. Norton, Esq.
Hugh W. Ogden, Esq.
Raymond T. Parke, Esq.
Cornelius A. Parker, Esq.
Hon. Herbert Parker

Brookline
Brookline
Lynn.

Dorchester,
Lancaster.
Newton.Leland Powers, Esq.

William C. Prout, Esq.
William L. Pullen, Esq
Fletcher Ranney, Esq.

Boston.
Newton.
Boston.
Cohasset
Brooklim
Lynn.

William C. Roger

Charles F. Rowdey, Esq.
Kendall A. Sanderson, Esi
John Louis Sheehan, Esq.
Gen. John H. Sherburne
Roland H. Sherman, Esq.
Rutherford E. Smith, Esq
Arthur A. Sondheim, Esq.
Hon. John A. Sullivan
William B. Sullivan, Esq.
James F. Terry, Esq.

Brookline
Brookline
Winches!
Newton.
Brooklin
Boston.
Danvers
Weymout!
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Hon. David I. Walsh Fitchburg
Brookline.
Boston.

Charles S. Warshauer, Esq
Alexander Whiteside, Esq.
Joseph Wiggin, Esq. Malden

Hingham.
Boston.

Thomas L. Wiles, Esi
Butler R. Wilson, Es'

Boston.Robert G. Wilson, Jr., Esq
Lothrop Withington, Esq.
Joseph W. Worthen, Esq.
Hon. B. Boring Young .

Brookline.
Winchester,
Weston.

These gentlemen examined the cases entrusted to them
with painstaking care, ability and commendable earnestness,
and have given a great deal of time out of their private
practice to the work. It has been done without compensa-
tion, and they have rendered to the Commonwealth a serv-
ice of a very high order. To each of them I publicly express
mv sincere thanks for the service rendered.

The eighty-six more important cases that were investi-
gated, arranged alphabetically, are as follows:

Benjamin Arndt et al.
Walter J. Barrett, ali
Charles 0. Boland
Mary Brown and Laura Freeman.
Albert Bruno.
Anthony Bruno.
Burgess, Lang & C
George Byrnes.
Leo Canavo, alias
Michael Catino.
George Cooper,
Jeremiah Commarata
Thomas Conroy.
William J. Corcoran.
Antonio Correnti.
Lawrence P. Cronin.
John J. Cummings, alii
Felice deNapoli.
Henry W. Derral
Arthur J. Desautelle and William Dondero,
John J. Devereaux.
Thomas P. Dineen
Blair S. Dixon.
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David I. Dodge.
Arthur A. Donnelly.
Leo F. Duffy.

Joseph Enos.
John Erickson.
William J. Farrell.
William Ferreirri.
Frank Ferris and Thomas Sullivan.
Joseph F. Foley.
Joseph Forti and Louis Vitozsky
Morris Friedman
Carl Ghella.
William Gillar.
John J. Gilmore
Harry Gold.
Jacob Goldberg.
Frank Golding.
Nathan Goldman.
John J. Griffin.
Luigi Guarna.
Edward J. Heinlein
Edward L. Hopkin,
Michael E. Hurlev
Rovie Johnson.
John J. Keating.
John Keller, alias
John Kirby.
Joseph Lanes
Bernard J. Logan, alia.
William J. Manning.
Clarence McCoy.
Leo McCue.
Joseph McGlinchey
Theodore R. Mignault, alias, and Herbert J. Dugan et al.
Frank T. Mockler and M. Vincent Casper
Florence Moore,
George Moore et al.
Carolina Morabito,

Charles Mullen.
David Namet.
Thomas Nelson.
John J. Norton.
Gabrielle Porciello.
The “Quencher” case
John E. Radigan
Iganzio Rair, die
Walter Reth
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Salvatore C. Rizzo
Charles Roper,
William H. Russell.
Michael Sagesse et al.
Chester W. Scoyne.
Florence G. Sennott, alia.
G. Willis Slohodkin and Edward Clayton.
John Smith, alias.
Chester Snyder, alia
Carl L. Stevens.
John Stewart, alias.
Frank J. Stone, alia
Nathan Sugarman and Samuel Levine
Syrian Democratic Club.
John M. Teehan
Moses Zoll et al.

These cases have been studied by this department, the
history of each case carefully analyzed and the recommenda-
tions thoroughly considered.

Certain of the investigators have recommended further
action in particular cases along certain lines, and proper
action will be taken by this office based upon the facts
disclosed.

The remaining minor cases were investigated by the
assistant attorneys general and by the police, and the
greater part of them have to do with the matter of bail.

While the reports upon the cases investigated are not at-
tached to this report, they are on file at my office, and any
or all of the cases, and the reports thereon, and all records
and information in connection therewith, are available to
the General Court.

The various cases investigated involved questions con-
cerning the proper handling and disposition of cases by the
district attorney’s office and by the courts, various issues
arising out of the admission of defendants to bail, delays in
bringing defendants to trial, the placing of defendants upon
probation, appropriate sentences after conviction, the re-
lease of defendants upon parole, the revocation of parole
and miscellaneous matters. It should be borne in mind that

GENERAL FINDINGS.
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the number of cases investigated in tiiis present inquiry is
small compared with the total volume of criminal business
in Suffolk County. Nor do the cases investigated, which
were not selected at random but which were complained of
to this department as cases in which there was a miscar-
riage of justice, represent a cross section of all of the cases
handled by the office of the District Attorney of that county.
Care should, therefore, be taken lest undue weight be given
to some of the criticism leveled at the office of the District
Attorney. The judgments of various men as to what con-
stitutes a proper disposition of a case differ. It is easy to
criticize after the disposition of a case and after subsequent
events demonstrate that in the particular instance the dis-
position was not a good one from the viewpoint either of
society or of the individual defendant. Hindsight is better
than foresight. As the court said in Commonwealth v.
Dascalakis, 246 Mass. 12, 27:

Perfection cannot be demanded even if a standard of perfection
could be formulated. Criticism after an adverse event is easy.

Mere errors of judgment in a small number of cases out of
a large mass or mere differences of opinion as to whether a
relatively small number of cases were properly handled or
disposed of do not constitute sufficient ground for strikingly
adverse criticism. After a very careful and intensive study
of all of the cases reported to me, I do not find a case
where it can be demonstrated that the District Attorney of
Suffolk County, or the courts, or any official connected with
the administration of criminal law acted from a corrupt or
impure motive. There are cases in which some of the as-
sistants of the District Attorney, who are no longer con-
nected with that office, are found by the special counsel to
have been lax in a vigorous enforcement of the law. In
some cases the special counsel have differed from the Dis-
trict Attorney or from the courts in the manner of handling
and disposition of cases. Of course, the special counsel have
the advantage of subsequent events in assisting them to
arrive at a conclusion as to what constituted a proper dis-
position. I believe that in the main the errors of judgment
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on the part of the District Attorney’s office are due to the
fact that that office is considerably undermanned. The vol-
ume of business is so large that it is physically impossible
for the office, with its present staff, to give to each case the
time necessary for its proper consideration.

The cases inquired into fell into well-defined groups and
were analyzed and studied in that way. Taking each group
up in turn, I make the following findings, suggestions and
recommendations.

Bail.
By far the greater percentage of the cases investigated

involved issues and problems arising out of and incidental
to the admission of defendants to bail. These cases indicate
a certain laxness or looseness in the admission of defendants
to bail in Suffolk County, a lack of cooperation between the
various authorities having to do with bail and the probation
and parole authorities having records of defendants, laxity
in promptly securing default warrants, failure energetically
to prosecute suits against sureties after default, settlement
of cases against sureties for nominal amounts even though
the defendants have not been apprehended prior to the
settlement, and an amazing willingness to remove defaults
without committing the defendant and without increasing
bail even though such defendant has been defaulted in the
same case time and time again. The object of bail mani-
festly is to insure the presence of the defendant in court
when wanted. Any procedure which frequently falls short
of this requirement is an indictment of the manner in which
the system of bail is carried on. In my opinion, no addi-
tional legislation is necessary to remedy the situation as it
apparently exists in Suffolk County at the present time.
There is now ample power to handle the entire problem
properly. In the light of the investigations and the facts
disclosed, I make the following recommendations:

1. That before the admission to bail by bail commis-
sioners, the arresting officer obtain, wherever possible, the
record of the person arrested and submit such information

SPECIFIC FINDINGS AND RECOMMENDATIONS.
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to the district attorney or assistant district attorney and
the bail commissioner. By so doing the officers fixing the
amount of bail will be better enabled to determine the
amount of bail required in the particular instance to insure
the presence of the defendant when wanted.

2. When bail is fixed in open court, the record of the
defendant should be ascertained through the probation and
parole authorities and other sources and submitted to the
court before the amount of bail is determined.

3. That in all cases the financial condition of the persons
offering themselves as sureties should be more carefully
scrutinized and the question whether such sureties are good
moral risks be determined.

4. Where the defendant has a bad criminal record, bail
should be set at a much higher amount than is usual for the
offence with which the man is charged.

5. Where the defendants are defaulted, default warrants
should be asked for immediately.

6. Suits should be commenced against sureties immedi-
ately upon default.

7. Greater cooperation between authorities for the appre-
hension of defendants who have defaulted should be estab-
lished.

8. Where defendants who have defaulted voluntarily
surrender themselves, the bail should be very substantially
increased unless the defendants prove that they were
blameless.

9. Where defendants who have defaulted are apprehended,
the default should not be removed and they should not be
admitted to bail, but should be remanded to await trial,
unless such defendants affirmatively demonstrate to the
satisfaction of the court that the default was in no wise
their own fault. Greater and more effective cooperation
should be developed between the cofirts, the district attor-
ney’s office, police, bail commissioners, probation and parole
authorities. Such cooperation, in my opinion, is absolutely
essential, not only for the remedying of the situation with
respect to bail problems, but also for a more effective
administration of justice.
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10. The cases indicate that defaults apparently are re-
moved almost as a matter of course, and that the defendants
are then admitted to bail in the same amount, and at times
even upon a lesser amount. No penalty is thus attached
to a default by a defendant. Such a situation obviously
is unsound. It encourages defaults. It lessens respect for
the administration of law. It impedes justice. The burden
of proof should always be upon the defendant to satisfy
the court in a competent manner that he is blameless in
the default, and, unless the court is so satisfied, the de-
fendants should be treated as recommended above. A more
stringent attitude on the part of the courts with respect to
defaults, the remanding to jail without bail to await trial
of defendants who do not prove that they are guiltless in
the matter of default, will, in my opinion, speedily eradicate
this phase of the evil.

11. The custom has apparently grown up in Suffolk
County of compromising suits against sureties for nominal,
or practically nominal, amounts. This practice in and of
itself is an inducement to defendants to default and to
persons to act as sureties upon bail bonds, who otherwise
would be far more careful as to the type of cases in which
they appear as sureties. There seems to be no valid reason,
except inability to satisfy an execution, for settling suits
against sureties for less than the full amount of the bond
where the defendants have been defaulted and not appre-
hended. I recommend that the practice herein referred to
be forthwith abolished, that suits against sureties be pro-
secuted vigorously to a successful conclusion, that execution
be obtained for the full amount of the bond, and that every
effort be made to obtain full satisfaction of the execution.

A considerable number of the more important cases in-
vestigated involved the question whether there had been
an abuse of the probation system. In a number of cases,
defendants, who, in the light of their criminal records, were
not fit subjects for probation were time and again placed
on probation. This was due in some instances to the fact

Probation.
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that the probation officers did not have the complete
records of the defendants; in others, to the fact that the
defendants under various aliases were enabled to conceal
their identity and thus conceal their records also; in others,
to the fact that the district attorney was not fully informed
of the records; and in other cases, to the fact that the
court was not fully apprised of the record of the defendant
before him. There were still other cases where courts with
complete records before them nevertheless placed men on
probation who might be deemed unworthy of such treat-
ment, and who had long criminal records. Under similar
circumstances, great leniency has been shown in some cases
to habitual offenders and men have been repeatedly
placed on probation though they repeatedly violated the
terms of their probation. Cold statistics or figures cannot in
all cases demonstrate that the court erred in judgment.
Various factors necessarily are taken into consideration in the
treatment of human beings, which do not appear as a
matter of record. Nevertheless, sufficient facts do appear
to warrant me in making certain definite recommendations
for additional legislation and for improved procedure.

That a probation system, properly administered, is, and
should be, a logical and component part of our administra-
tion of criminal law, in my opinion, cannot be disputed.
Since 1878 a probation officer has been attached to the
criminal court in the City of Boston. For the last thirty-
five years a probation officer has been attached to every
police and district court in the Commonwealth. In 1898,
the power to place on probation was extended to the
Superior Court, and that court was given the power to
appoint probation officers in every judicial district, which it
promptly proceeded to do.

The need for a central clearing house for probation records
was recognized in 1908, when a Commission on Probation
was created, which is appointed by the Chief Justice of the
Superior Court. This commission was given the power to
prescribe the form of all records and of all reports from
probation officers, to make rules for the registration of



HOUSE — No. 1186. [Mar.14

reports and for the exchange of information between the
courts, to provide for organization and co-operation of
probation officers in the several courts, and to promote
co-ordination in the probation work of the courts. Pro-
bation officers were required to transmit to the commission,
in such form and at such times as it should require, detailed
reports regarding the work of probation, and police officials
were required to co-operate with the commission and with
probation officers in obtaining and reporting information
concerning persons on probation.

Beginning December 1, 1914, the Commission on Pro-
bation required probation officers in the courts of Suffolk
County to send to its office every record in the criminal
sessions on the day such record was incurred. On April
1, 1916, this requirement was extended to probation officers
in courts whose jurisdiction adjoined Suffolk County, and,
on July 1, 1924, it was extended to all of the courts of the
Commonwealth. The commission now maintains in its
office a file of individual cards containing the records of
defendants who have been convicted. This file, I am in-
formed, now numbers about 650,000 names. The commis-
sion is capable of functioning in a very satisfactory manner
as a general clearing house for all of the courts of the Com-
monwealth, and seems to be capable of expansion to what-
ever demands may be made upon it.

While probation officers are required by the commission
to report records to the commission regularly and promptly,
it is manifest that a number of probation officers do not
seek information from the commission for the purpose of
completing their own records and enabling them to present
to the court a complete and detailed record of the defend-
ants whose cases are to be disposed of. Particularly is this
true of courts and probation officers distantly removed from
the County of Suffolk. It seems clear to me that courts
cannot properly dispose of cases, administer just deserts
to defendants and properly protect society unless they know
the whole record of the defendants before them.

I therefore recommend legislation requiring probation
officers to obtain from the commission whatever records are
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available relative to defendants before the disposition of
their cases. I further recommend that the General Court
consider the advisability of legislation requiring each court
to obtain from the commission, through the probation
officer attached to it, the record of each defendant appearing
before it before disposing of his case.

There have been a number of instances where defendants,
who were on probation from one court, have appeared in
other courts and have been there placed on probation or
had their cases otherwise disposed of without the probation
officer from the former court being informed of the subse-
quent proceedings. Such a situation interferes with the
proper functioning of the probation system and prevents the
proper treatment of such defendants. It should not be
tolerated. There should be greater cooperation between the
probation officers of the several courts and greater coordi-
nation of their respective activities.

I recommend the enactment of legislation requiring proba-
tion officers, when they learn that defendants in the court
to which they are attached are on probation in another
court, to notify forthwith the probation officer of such other
court of the subsequent proceeding.

From a number of the cases it appeared that defendants
were able to conceal their identity under aliases or otherwise.
While it cannot always be possible to identify defendants as
persons who have records and whose records are available,
the number of cases in which such concealment has been
successful are altogether too many. Greater stress should be
laid upon placing records in such shape as to make identi-
fication of defendants more easy. I believe that consider-
able difficulty in this respect could be obviated if probation
officers were more searching in their efforts to place identi-
fying descriptions and marks upon the records of the indi-
vidual defendants, and I so recommend.

It further appears that the records in the office of the
Commission on Probation do not now contain parole records.
In my opinion, it is essential for a complete system to have
these records also concentrated in the Commission on Pro-
bation. If a defendant is paroled, and his parole is revoked
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for its violation once or, perhaps, several times, manifestly
this information is of vital importance to the court in deter-
mining whether such defendant should be placed upon pro-
bation or should be dealt with in a severe fashion for the
protection of society. The absence of such records in the
office of the Commission on Probation leaves the court with-
out any information on that vital question. The statute
now requires the Commissioner of Correction upon request
to give at all times to the Commission on Probation and to
probation officers such information as may be obtained from
the records concerning prisoners under sentence or who
have been released. Such requests are not regularly made.

I recommend legislation requiring the Commissioner of
Correction and all parole authorities regularly and promptly
to send to the Commission on Probation detailed and com-
plete records relative to paroles of, and length of periods
served in the various penal institutions by, the respective
prisoners.

Parole.
Some of the cases considered dealt with the problem as to

whether parole or permits to be at liberty had been granted
to defendants unwisely. Here, too, judgments in specific
cases differ, and the fact that a defendant subsequently
and during his term of parole committed a serious felony
does not, in and of itself, demonstrate that the issuance of
the permit to be at liberty was unwise.

As I stated in my report of last January, parole officers
“should be imbued and should act with an eye singly to
the public welfare and the protection of society. They
should always subordinate the welfare of the individual
convicted to the welfare of society as a whole. In deter-
mining whether a convict should be released prior to the ex-
piration of his sentence, the sole test should be whether it
is to the interest of society that he be released, and such
release should not be granted unless the answer to that
question is in the affirmative.”

This necessarily involves a searching examination and
study of each case before the prisoner is paroled. To enable
such authorities properly to act, they should have before
them all available records of the prisoner.
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I recommend that all parole authorities before acting in
any individual case utilize the facilities afforded by the Com-
mission on Probation for the purpose of obtaining the de-
tailed and complete record of the prisoner. I further recom-
mend active cooperation in each instance between the
parole and probation authorities.

I have already referred to the submission by parole au-
thorities of their records to the Commission on Probation.
In a number of instances it appears that paroled prisoners
during the period of parole appear before the courts as
defendants, and the parole authorities are not notified.
Unless the parole authorities happen to obtain this infor-
mation, the fact that the paroled prisoner has committed
another crime is unknown to them and the parole is con-
sequently not revoked.

I therefore recommend the enactment of legislation re-
quiring probation officers forthwith to notify the proper
parole authorities whenever it appears that a paroled
prisoner, during the period of his parole, is before the court
to which they are attached.

Disposition of Cases.
I have already referred to the question whether has

been maladministration in the disposition of cases by the
courts or by the district attorney’s office. There has un-
questionably been a number of cases in which there seems
to have been an improper disposition by the courts or by
the district attorney’s office, although there is no evidence
that this was due to improper motives or sinister influence.
In some cases, habitual and persistent offenders have been
repeatedly placed on probation or fined or given small
terms of imprisonment. In some cases undue leniency
seems to have been shown to habitual offenders and to men
with bad criminal records. A nol prossing of some cases
indicates poor judgment or insufficient consideration with
respect to those cases. This applies as well to the filing of
some cases. Repetition of such instances will, in my opinion,
to a certain extent be avoided if the suggestions and recom-
mendations I herein make are carried out and followed. If
the number of assistants to the district attorney of Suffolk
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County were increased, it would be possible for that office
to give more attention to each individual case, and thereby
more effectively assist in the administration of the law.

There ought to be more effective cooperation between
the district attorney’s office and the police, particularly the
arresting or’ complaining officers, and the probation officers.
I believe that no disposition ought to be made of a case
by the district attorney, and no recommendation ought to
be made by him to the court as to the amount of bail, the
reduction of bail or the disposition of a case until that office
has obtained from the arresting or complaining officers
and the probation officers all the information available
relative to the case under consideration and the record of
the defendant. Through such cooperation the cases where
defendants are released on insufficient bail or have their
cases filed or nol pressed, or are placed on probation, or
are given fines, or short sentences, where such disposition
is an improper one, would be reduced to a minimum. Such
cooperation should extend to all officials in any way con-
cerned with the administration of the criminal law.

The system now in vogue with respect to handling of
indictment warrants appears to be somewhat lax. The dis-
trict attorney apparently makes no attempt to see to it that
the warrants are duly issued, placed in the hands of the
proper officers and served. The issuance of indictment war-
rants and the placing of them in the hands of the officers is
left entirely to the clerk of the court. In my opinion the
supervision of indictment warrants should rest upon the
district attorney’s office.

I recommend that the district attorney’s office see to it
that such warrants are properly issued, that they are placed
in the hands of the proper officers, and that he keep in
touch with the police for the purpose of having the defend-
ants apprehended as speedily as possible.

Respect for the courts is essential in a proper administra-
tion of justice. Defendants who are defaulted should,
wherever possible, be apprehended and brought before the
court, regardless of what the proper disposition of their
cases should be. For that reason an indictment should, in
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my opinion, never be nol pressed where the defendant has
been defaulted and has not been brought before the court
subsequent to such default.

It has been brought to my attention that in at least one
instance examination of the Government’s case and the
Government’s witnesses had been held by the district at-
torney in the presence of the defendant or of his witnesses
or counsel. Such a practice manifestly affords an oppor-
tunity to defendants and their witnesses or to unscrupulous
counsel to manufacture testimony to meet the Government’s
case, and in that manner hampers the proper administration
of justice.

I recommend that the examination of the Commonwealth’s
witnesses should never be held in the presence of the defend-
ant, his witnesses or his counsel.

In one instance, a defendant with a bad criminal record
was held in jail to await the action of the July grand jury.
To suit the convenience of the arresting officer the case was
presented to the grand jury in June, and secret indictments
were returned. The clerk of the Superior Court at that time
had no notice that the defendant was then confined in jail.
In July, the papers from the Municipal Court, where the de-
fendant had been held for the grand jury, were forwarded to
the clerk of the Superior Court, and in the usual course
submitted to the district attorney. Because of the June
indictments the grand jury, for the purpose of clearing
the record, returned no bills upon the papers sent up from
the lower court. When the papers with the notations of
“no bills” were returned to the clerk, the latter, not having
his attention called to the fact that the June indictments
applied to the same defendant, in the usual course noti-
fied the keeper of the jail that no bills had been returned,
and the defendant was released. This, although an iso-
lated case, illustrates the danger of departing from the usual
routine without notification to other officials having to
do with the same matter.

A repetition of such an incident could be avoided if,
whenever there was a contemplated departure from the
usual routine in the procedure with respect to criminal
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oases, all officials in any way concerned with the case or
with the custody of the defendant were notified of the
contemplated action, and I so recommend.

There was a suggestion that in some cases applications
for search warrants for intoxicating liquors were made in open
court. Such a practice, in my opinion, should never be
indulged in. If publicity is given to the fact that a warrant
is desired to search certain premises, by making the applica-
tion in open court, manifestly the persons whose premises
are to be searched may be given notice of the proposed
search and take steps to defeat the ends of justice.

I recommend that search warrants should never be applied
for or considered in open court, but that such application
should always be made to the court in chambers.

In my previous report I pointed out the manner in which
delay in bringing defendants to trial vitally hampers an
effective administration of the criminal law and hinders the
protection of society from the criminal elements. One of the
causes of delay is the repeated and numerous continuances
granted to the same defendants. There is an old saying
that “three continuances are equal to an acquittal.”

In many of the cases it appears that continuances have
for one reason or another been repeatedly granted. While
continuances cannot be altogether avoided, due to a variety
of causes, I am of the opinion that they can be considerably
reduced by a more stringent attitude on the part of the
district attorney and the courts. Repeated continuances in-
volve delay in bringing defendants to trial, usually work in
favor of the defendants, and hamper the administration of
justice. They ought not be granted as a matter of favor.
They should be allowed only for good and sufficient cause.
Another cause of delay is the ease with which defaults are
removed. I have above pointed out this evil. Defendants
who desire trial postponed can, under the present practice,
secure delay by the simple process of defaulting and having
the default subsequently removed. This process can be
repeated again and again. I have already suggested the
reinedv therefor.

Delay in Trials.
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Abolition of Double Trials for Minor Offences.
A further important cause of delay is the congestion of

the court docket due to the large number of cases appealed
from the lower courts to the Superior Court. Under our
present system, a defendant in a criminal case is entitled to
two trials, one in the lower court and one, upon appeal, in
the Superior Court. In important cases defendants frequently
do not present their defence at all, but rest upon the pres-
entation of the government’s case, and, if convicted, appeal.
The sole effect of a trial in the district court in such cases is
to expose the whole of the government’s case to the defen-
dant and to enable him to prepare his defence accordingly.
In the larger number of cases, defendants dissatisfied with
the sentences of the district court appeal solely because of
the knowledge that the docket of the Superior Court is so
congested that it is impossible to try all of the cases, and
that they accordingly will be able to trade with the district
attorney or the Superior Court and frequently obtain a
lighter sentence. There is no valid reason for affording a
defendant two trials in the same case, thus not only giving
him his day in court once but twice.

The recommendation of the Judicial Council now before
you for the election of jury trial in the Municipal Court of
the City of Boston and review of sentences there imposed
has my support. I also go a step further. I believe that
defendants in the district courts of the Commonwealth as
well as in the Municipal Court of the City of Boston should
be required to elect whether they will stand trial in those
courts, waiving trial by jury, or whether their cases shall
be sent to the Superior Court for jury trial without trial in
the lower court. The suggested change will require, of
course, provision for the correction of errors of law in trials
in the lower courts; but the machinery would appear to be
available in the appellate division of the Municipal Court
of the City of Boston and in the newly created appellate
division of the district courts of the Commonwealth.
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Precedence to the Trial of Crimes of Violence.
Seventy-one years ago the Legislature provided that a cer-

tain class of cases should be given precedence. The statute
has been added to from time to time so that today the fol-
lowing classes of cases have to be tried first, in this order:
cases of persons in jail; petitions for writ of habeas corpus;
cases involving violations of the liquor law; cases involving
common nuisances; cases involving desertion, non-support
and bastardy.

All the district attorneys have found that this statute has
in many instances effectually blocked them from trying very
important criminal cases which ought to have been tried at
once. In 1923 and 1924 the attorney general, at the in-
stance of the district attorneys, recommended that this situa-
tion be corrected. The recommendation read as follows:

G. L. Chap. 212, Section 24, provides that certain cases shall have
precedence in the order of trial next after the cases of persons who are
actually confined in prison and awaiting trial. The district attorneys
are thereby prevented for extended periods from trying any cases
except those given precedence by the statute, and certain classes of
offences are barred from trial. Not infrequently, important cases,
which for special reasons should be tried, are postponed for long
intervals. 1 recommend that the section be so amended as to pro-
vide that the court shall have discretion to modify the order of trial
if in its opinion there is sufficient ground for so doing.

On January 20 last the Governor transmitted to the Gen-
the Judicial Council contain-
method of giving precedence
This recommendation is con-
-907.

eral Court a Special report of
ing suggestions as to the best
to trials of crimes of violence,
tained in House document No

I recommend that a law be
cretion of the court, the order

enacted so that, in the dis-
of trial may be modified in

order that any important criminal case, when occasion de-
mands, may be tried without delay.

Impeachment of Witnesses by the Introduction of

Prior Convictions.
G. L., c. 233, § 21, provides for the impeachment of

witnesses by the introduction of prior convictions. This
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statute should be amended to allow the Commonwealth
to show prior offences for which the defendants have been
placed on probation, given suspended sentences or had the
cases filed. The statute uses the word “conviction.” The
Supreme Court, in days long gone by, so construed the
term “conviction” that the Commonwealth cannot intro-
duce records showing that defendants have been time and
again placed on probation for the precise offence for which
they are now being tried.

A specific case, typical of many cases, will illustrate the
need for such amendment. Three young men were on
trial for robbery. They had been doing little else for a
number of years. They had always “gotten away with it.”
Time after time, for breaking and entering, carrying weap-
ons, etc., they had either pleaded or been found guilty and
had their cases filed, placed on probation or their sentences
suspended. All took the witness stand in their own defence.
All had an alibi defence. They were positively identified
by the victim of the hold-up, and admitted, after their
acquittal, that they were guilty.

The principal argument of their attorneys was that here
were three young men starting out in their lives, who had
never been convicted before, and they argued that if there
had been any prior conviction, the Commonwealth would
have shown it. The judge was obliged to charge the jury
that the Commonwealth could introduce records of prior
“convictions.” The jury acquitted the defendants, follow-
ing this line of argument.

After they were acquitted, the probation officer showed
the jury the records. The jurymen were appalled and
incensed, believing that they had been duped by the court
and the law, and stated that their verdict of not guilty was
based upon the fact that the defendants had not been
convicted before.

There is no sound argument against the Commonwealth
being allowed to show all of the facts, concerning the de-
fendants, to impeach their testimony. This raises no con-
stitutional question. The statute can be amended specifi-
cally defining “conviction” as including any action which
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any court has finally taken on the case, such as probation,
filing and suspended sentences.

There are constant miscarriages of justice as a result of
this old definition of “conviction,” where juries are actually
prevented from learning the true facts which would tend
to impeach the testimony of witnesses.

District Judges sitting in the Superior Court.
In previous reports the Attorney General and the several

District Attorneys have given their full support to the enact-
ment of legislation which authorized the chief justice of the
Superior Court to call up justices of the district courts to
sit in the Superior Court and try cases of misdemeanors,
except conspiracy and libel, with juries. In 1924 we recom-
mended that their jurisdiction be properly increased, and
this was done. The District Attorneys have found this
act of great assistance in enabling them to clear up cases
pending in their offices, and they all, with a single exception,
are of the opinion that the statute, St. 1923, c. 469, amended
by St. 1924, c. 45, should not be allowed to lapse on July
Ist, next.

Waiver of Jury Trial in the Superior Court in
Criminal Cases,

The recommendation of the Judicial Council that defend-
ants in criminal cases in the Superior Court, with the excep-
tion of capital cases, may waive the right of trial by jury,
has my support.

Such legislation would not be in conflict with any of the
provisions of the Federal Constitution, provided the ac-
cused were otherwise assured due process of law. I recom-
mend serious consideration of the system which has worked
successfully in Maryland for over 140 years and which
has materially aided in the efficient and swift despatch of
criminal business. In the year 1924 over 90% of all the
cases tried in the criminal court of Baltimore City were
tried without a jury. The system was recently adopted by
the State of Connecticut and is there giving satisfaction.
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Reduction of the Number of Peremptory Challenges.

Upon the trial of an indictment for a crime punishable
by death or imprisonment for life, each defendant is entitled
to twenty-two peremptory challenges of the jurors called to
try the case. A peremptory challenge is an objection to a
juror for which no reason need be given, but upon which
the court must exclude him. The number twenty-two is
purely arbitrary and works to the great disadvantage of the
public welfare in many instances.

This may best be illustrated by the example of a specific
case which is typical of many such cases tried in the
Commonwealth.

Four men were on trial for robbery. Each man had
twenty-two peremptory challenges, a total of eighty-eight.
There were in attendance at the session of the Superior
Court in which the defendants were being tried approxi-
mately forty men called for jury service. The entire panel
was exhausted by peremptory challenges. Another panel in
attendance in the court house was drawn upon, and it,
too, was similarly exhausted. The court was finally forced
to order the sheriffs to bring in prospective jurors from the
highways and byways. If this order were literally carried
out, the sheriffs would have had to bring in the hangers-
on in the corridors, many of whom were defendants await-
ing trials themselves.

In the trials of a recent major crime a conservative esti-
mate of the cost to the Commonwealth of securing the jury
is about 15,000, exclusive of the waste of time of the various
panels of jurors held in readiness while counsel for the
defendants exhausted, so far as their challenges would
allow, the best qualified men. Because of the needlessly
large number of challenges it is always necessary in robbery
and capital cases to draw from two to five times as many
jurors as in ordinary cases.

There is no sound argument in favor of so large a num-
ber of peremptory challenges. Jurors may be challenged
for cause and will be excused by the court if sufficient
reason therefor is shown. Peremptory challenges are used
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only when good cause cannot be shown for challenging
them. The present number of such challenges available to
defendants means considerable unnecessary expense to the
counties and frequently enables defendants to prevent the
most suitable men from serving on the jury.

I recommend serious consideration of the suggestion that
the number of peremptory challenges in these cases be
reduced.

Speedy Hearing of Important Criminal Cases in the
Supreme Court.

In 1924 the Attorney General and the District Attorneys
suggested that in certain cases the practice of presenting
points of law for review, in criminal cases, was open to im-
provement, and that in such cases the entire record and
testimony might properly be certified to the Supreme
Court. It was recommended at that time that legislation
be enacted making it possible for such certification in all
cases involving homicide and in other serious and important
cases where, in the exercise of a sound discretion, the pre-
siding justice is of the opinion that there should be such a
certification. The Legislature in 1925 enacted a statute
which provided for such a certification in any proceedings
or trial upon an indictment for murder or manslaughter.
See St. 1925, c. 279.

On last Wednesday the Governor transmitted to you a
special report of the Judicial Council, in which that body
recommends that a justice of the Superior Court presiding
at a proceeding or trial upon an indictment or upon a com-
plaint for any other criminal offence should be given author-
ity to make the act of 1925 apply to the proceeding or trial
in question. This recommendation has my earnest support,
and the reasons therefor are set forth in my annual reports
filed in 1924 (see p. 10), in 1925 (see p. 7) and in 1926 (see
p. 15).

Recommendations at the Instance of the District
Attorneys.

Following the practice of the past few years, conference
wT as held with the several District Attorneys on November
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21, 1925, and several proposed recommendations were dis-
cussed at the meeting. At the conclusion of the conference
it was unanimously voted to authorize me, on behalf of the
District Attorneys, to make the following recommendations:

A. Increase of Penalty for Failure of Witnesses to attend.
It was voted to renew this recommendation, which was

made last year.
G. L., c. 233, § 5, provides that witnesses duly summoned

and required to appear and testify, who fail to attend, may
be punished by a fine of not more than $2O. Failure of an
important witness to appear at the trial of a criminal case
may often imperil the successful prosecution of such case.
The penalty for failure to attend when summoned should he
sufficiently adequate to deter witnesses from refusing to
appear. It is therefore recommended that the penalty for
this offence be increased to a fine of not more than $3OO, or
imprisonment for not more than three months, or both.

B. Reduction of Minimum Penalties in Certain Cases.
It was voted to renew the recommendation on this subject

which was made last year to the effect that legislation be
enacted carrying out the suggestion of the special commis-
sion relative to the criminal law to the effect that a person
convicted of any crime excepting treason or murder, pun-
ishable by imprisonment in State Prison, may be sentenced
to imprisonment in a house of correction for not more than
two and a half years. (See Report of Special Commission
to Investigate the Criminal Law, House, 1923, No. 224,
pp. 5, 6, Append. “C”.)

It has been the purpose of this survey to analyze the situ-
ation carefully without bias or prejudgment.

The survey has pointed out certain defects in criminal
justice in Massachusetts. Such defects as contribute to the
increase of crime and its infrequent punishment should be
remedied without delay. Complaints against existing evils
should be followed by constructive criticism. This report
is an attempt to follow that rule by suggesting remedial

CONCLUSION
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legislation and better methods of administration. New
criminal laws will be enacted by the General Court, as they
have been in the past, when, in its judgment, they are
deemed sound and necessary, but in the final analysis the
greatest opportunity for improvement is to be found in the
faithful and efficient administration of the laws that exist
rather than in new laws.

In concluding this report I desire to make the observation
that today, as always, the courts of Massachusetts are striv-
ing ably and conscientiously to meet their several responsi-
bilities. It is for us to express continued confidence in them.
All citizens should guard zealously the priceless heritage
that has been ours since the foundation of the Common-
wealth, complete confidence in our courts, and in their
administration of justice.

Respectfully submitted

JAY R. BENTON,
Attorney General.


