
HOUSE . . . .  No. 1430

Cbc Commontocalth of Gffassilffjusrtts.

H o u s e  o f  R e p r e s e n t a t i v e s ,  April 14, 1926.

The committee on Rules, to whom was referred the order 
(presented by Mr. Griggs of Springfield) relative to printing 
as a House Document the opinion of the Attorney General 
to the committee on State Administration, relative to the 
constitutionality of pending legislation with reference to 
the authority of the trustees of the Massachusetts Agri
cultural College, report that the same ought to be adopted.

For the committee,

F R E D  D . G RIG G S.



C l)t commoniuealtl) of Massachusetts

D e p a r t m e n t  o p  t h e  A t t o r n e y  G e n e r a l ,  
B o s t o n ,  March 31, 1926.

Committee on State Administration, State House.

G e n t l e m e n : —  You have asked my opinion as to the 
constitutionality, in view of the Sixty-sixth Amendment 
to the State Constitution, of a proposed act amending 
G. L., c. 15, § 4, defining certain of the powers and duties 
o f the Commissioner of Education. The proposed act is 
as follows:

Nothing in this chapter shall be construed as affecting the powers 
and duties of the trustees of the Massachusetts Agricultural College 
as set forth in chapter seventy-five.

Chapter 15 relates to the Department of Education and 
chapter 75 relates to the Massachusetts Agricultural College.

Article L X V I is as follows:

On or before January first, nineteen hundred twenty-one, the 
executive and administrative work of the commonwealth shall be 
organized in not more than twenty departments, in one of which every 
executive and administrative office, board and commission, except 
those officers serving directly under the governor or the council, shall 
be placed. Such departments shall be under such supervision and 
regulation as the general court may from time to time prescribe by law.

This provision contains three requirements. The first 
relates to the process of organizing the executive and ad
ministrative work of the Commonwealth, which was to be 
done by establishing not more than twenty departments 
and which had to be completed by January 1, 1921. The 
second requirement is that every executive and adminis
trative office, board and commission, except officers serving 
directly under the Governor or the Governor and Council, 
must be placed in some one of those departments. The 
third requirement is that those departments shall be subject 
to the supervision and regulation of the General Court 
through its legislative acts.



In discovering the meaning of a constitutional provision 
adopted in convention the proper interpretation of which is 
in doubt, the debates in the convention on the adoption 
of the provision may be an important source of information, 
and the record of such debates may properly be examined 
for the purpose of understanding how it came into existence 
and how it appears then to have been received and under
stood by the convention. Loring v. Young, 239 Mass. 
349, 368. An examination of the debate in the convention 
on the subject of the Sixty-sixth Amendment will afford! 
some illumination as to the understanding of the convention 
concerning the object to be accomplished by the Sixty-sixth 
Amendment.

The committee having in charge the administration of the 
State’s business reported a resolution for the adoption of 
an amendment in three sections as follows:

1. The executive branch of the government of the Commonwealth 
shall include all executive and administrative functions, offices, boards 
and commissions. The appointment of executive or administrative 
officers shall be classed as an executive function. The executive and 
administrative work of the Commonwealth shall be organized in not 
less than seven nor more than fifteen executive departments as herein 
provided. Every executive and administrative office, board and 
commission now or hereafter established, excepting the Civil Service 
Commission and offices coming directly under the Governor or the 
Council, shall be placed in one of such departments.

2. The Governor shall recommend to the General Court for the 
year nineteen hundred and nineteen, a plan for organizing such de
partments in accordance herewith; such plan may include the abolition 
or consolidation of any such offices, boards or commissions, except 
constitutional offices, or any changes in the powers or duties thereof, 
and shall include the establishment of an office, board or commission 
as the head of each department, with such powers as the General Court 
may provide. Such head, unless his election is provided for by the 
Constitution, shall be appointed by the Governor with the consent 
of the Council, and shall be removable in such manner as may be pro
vided by law. The General Court shall thereupon provide by law for 
organization of the executive departments in any manner consistent 
with the provisions hereof: provided, that if the General Court fails, 
to pass such a law at its first session after the adoption of this amend
ment an organization in conformity herewith shall be established by 
an order passed by the Governor and Council, which shall have the



effect of law. The organization of departments hereunder may from 
time to time be changed by law.

3. Heads of such executive departments shall upon request made to 
the Governor by either branch of the General Court attend such 
branch in person and furnish information on departmental matters as 
requested, unless the Governor shall state in writing that he deems it 
incompatible with the public interest that such information be given.

I l l  Debates in the Constitutional Convention, p. 1021.

In explaining the proposed amendment it was stated that 
the committee intended to leave to the General Court the 
determination of the powers of heads of departments, 
whether they should be responsible for the finances of the 
department and whether they should have general super
vision over it, and that the General Court might want to 
make one provision for one department and another for 
another, particularly where there were quasi judicial powers 
to be exercised. It was stated as the opinion of the com
mittee that all the details of the plan should rest with the 
General Court. It was stated again that the object was 
simply to prohibit in the Constitution the countless estab
lishment of various commissions. The primary purpose 
was said to be to reduce the number of commissions, to 
provide for their supervision and regulation, to put a 
constitutional limit on the number of departments, and to 
systematize the business of the Commonwealth. I ll  
Debates, pp. 1029, 1086, 1099-1105. There was much 
discussion of the matter and a great diversity of opinions. 
Several amendments were offered, including one to strike 
out the second and third sections. The amendments were 
all rejected and then the resolution itself was rejected by 
the convention. On the following day the convention voted 
to reconsider, and a substitute resolution containing the 
substance of section 1 was proposed and passed. I ll  
Debates, pp. 1095, 1102, 1103, 1106.

Following the ratification of this Amendment by the 
people in 1918, the Legislature of 1919, in compliance with 
its mandate, passed an act entitled “ An Act to organize in 
departments the executive and administrative functions of 
the Commonwealth.”  Gen. St. 1919, c. 350. By section 1 
of this statute fifteen new departments were established,



together with the Metropolitan District Commission, and 
it was provided that “ all executive and administrative 
offices, boards, commissions and other governmental organi
zations and agencies, except those now or by virtue of this 
act serving directly under the governor or the governor and 
council, are hereby placed in the said departments and said 
commission, as hereinafter provided.”  It was provided in 
in section 8 that reports required by law to be made by 
agencies affected by the act should be made by the head of 
the department in which the agency was placed. In Part 
III the executive and administrative departments, including 
these new departments, were dealt with in turn, some 
existing offices, boards and commissions were abolished, 
and some were placed in one or another of the departments 
with differing provisions as to their relations and their 
control in the departments. Some of the departments 
were placed in charge of a commissioner and some in charge 
of a board of commissioners. In some an advisory board 
was provided and in many the work of the department was 
subdivided into different divisions. The Department of 
Banking and Insurance was organized with three separate 
divisions, each in charge of an independent commissioner, 
and the Department of Civil Service and Registration was 
placed in charge of two independent officers. M any subor
dinate activities ŵ ere incorporated in the different depart
ments with explicit provision for their supervision. As to 
others the only provision was that they were placed in some 
department. Such was the provision regarding the trustees 
of the Massachusetts Agricultural College. Section 56 
provided that they and other boards and commissions 
“ are hereby placed in and shall hereafter serve in the said 
department (of education).”  Sections 57 and 58 (now 
G. L., c. 15, §§ 1 and 4) defined the powers and duties of 
the commissioner under whose supervision and control the 
department was placed. By section 60 (now G. L., c. 15, 
§ 5) it was provided that the commissioner might also 
appoint agents, clerks and other assistants, with certain 
exceptions which in the consolidation of the provision in the 
General Laws was made to include the institutions under 
the department.



A strict construction of the Sixty-sixth Amendment would 
be satisfied by a mere grouping of the various governmental 
agencies under departmental titles. While doubtless the 
Amendment is not to be so narrowly construed, in my 
opinion it was not intended by its adoption to provide that 
all agencies combined in the different departments should 
necessarily lose their independence and be subject to the 
supervision of the heads of those departments. The inten
tion, as I conceive it, was to systematize the administration 
of the State’s business by placing the activities in a limited 
number of departments and to give the General Court full 
power to work out the scheme of organization. This view 
is borne out, it seems to me, both by the debates in the 
convention and by the action of the Legislature in fulfilling 
the constitutional mandate, which may properly be regarded 
as “  contemporaneous and weighty evidence of its true 
meaning” . Wisconsin v. Pelican Insurance Co., 127 U. S. 
265, 297. See also Mass. Law Quarterly, Vol. IV, p. 366; 
Report of Commission on State Administration and Expendi
tures, 1922, House Document No. 800.

The Massachusetts Agricultural College was made a state 
institution by Gen. St. 1918, c. 262, and the trustees of the 
corporation wTere made the trustees of the state institution 
with the powders and duties which they had before held. 
In the consolidation of the laws this act was carried o\er 
into G. L., c. 75, which contains provisions empowering the 
trustees to manage and administer the college and its prop
erty, and provides that they shall direct expenditures and 
make a complete accounting of receipts and expenditures.

As I have stated, Gen. St. 1919, c. 350, pt. I l l , § 56, 
provided that the trustees of the Massachusetts Agricultural 
College, with other boards and commissions, should be 
placed In and should serve in the Department of Education. 
Section 57 provided that the department should be under 
the supervision and control of the Commissioner of Educa
tion and the Advisory Board, and section 58 provided that 
the Commissioner should be the executive and administra
tive head of the department (G. L., c. 15, §§ 1, 4). These 
latter provisions may present a seeming inconsistency with



the provisions of G. L., c. 75, conferring on the trustees the 
power to manage the college. If so the difficulty would be 
solved by the passage of the proposed legislation. In my 
opinion the provisions of the bill as to which you have asked 
my advice are not in conflict with the terms of the Sixty- 
sixth Amendment as it should properly be interpreted, and 
the bill if enacted would be constitutional.

Very truly yours,

JAY  R. BENTON,
Attorney General.




