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Resolve Creating the Commission.
The Special Commission on Abolition of Grade Cross-

ings was created under the provisions of chapter 30
of the Resolves of 1929, which follows:

Cfjc Commontocaltf) of 90assacf)u$etts

REPORT OF THE SPECIAL COMMISSION ON
ABOLITION OF GRADE CROSSINGS.

Resolve providing for an Investigation relative to the

Abolition of Grade Crossing;

Resolved, That an unpaid special commission, to consist of two
members of the senate to be designated by the president thereof,
three members of the house of representatives to be designated by
the speaker thereof, the chairman of the commission of the depart-
ment of public utilities, the commissioner of public works, and two
members to be appointed by the governor, is hereby established to
investigate as to what measures should be taken to promote the
abolition of grade crossings in the commonwealth, and, in case the
commission determines that the existing statutory procedure for such
abolition, including preliminary proceedings, is inadequate, to formu-
late a new and adequate procedure. The commission shall also
investigate the question of apportioning the cost of such abolition
and what revision of the existing method of apportionment may
equitably be required by changed traffic conditions and methods of
transportation; whether a department or commission of the com-
monwealth should be vested with the power to determine the chron-
ological order in which the abolition of the various grade crossings
as affected by considerations of public necessity and convenience
should proceed; and all other matters relating to such abolition and
the financing and distribution of the cost of the sam

Said commission shall be provided with quarters in the state house
or elsewhere, shall hold hearings, may require the attendan

testimony of witnesses and the production of books and papers, and
may administer oaths to witnesses appearing before it. The comappean:
mission may spend, after an appropriation has been made, for cleri-
cal and other services and expenses, such sums, not exceeding,
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the aggregate, two thousand dollars, as may be approved by the
governor and council. The commission shall report to the general
court the results of its investigations and its recommendations, if
any, together with drafts of legislation necessary to carry its recom-
mendations into effect, by filing the same with the clerk of the house
of representatives not later than the first Wednesday in December inthe current year. Approved May 3, 1929.

In accordance with the terms of the resolve, the
President of the Senate appointed Hon. Arthur W. Hollis
of Newton and Hon. Robert E. Bigney of Boston; the
Speaker of the House appointed Representatives Victor
F. Jewett of Lowell, Arthur A. Hansen of Waltham and
John P. Higgins of Boston; and the Governor appointed
Mr. William F. Williams of New Bedford and Mr.
George M. Tompson of Wakefield. Commissioner
Frank E. Lyman of the Department of Public Works
and Commissioner Henry C. Attwill of the Department
of Public Utilities were specified as members under the
resolve.

Organization of the Commission.
The Commission organized on July 9, electing Senator

Hollis as chairman, and George E. Burnham of Boston,
secretary.

On the first day of October the Commission lost a
most valued member in the death of Mr. Williams.
Through his long connection with the service of the
State he was perhaps one of the best informed men in
connection with highway and grade crossing matters,
and his advice and counsel had been of great value in
the Commission’s deliberations. As an expression of
their esteem for Mr. Williams the Commission adopted
the following resolution on his death:

Whereas, Death has taken from this Commission one of its members,
Mr. William F. Williams, whose cherished friendship, deep spirit of
public service, and broad knowledge of State needs and legislation
were invaluable to the work of the Commission; and

Whereas, The members of this Commission feel not only the loss
to the Commonwealth of Massachusetts, but the great personal loss
of his passing; therefore, be it
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Resolved, That the Special Commission on Abolition of Grade
Crossings, in expressing this tribute, extends to the family of Mr.
Williams its deepest sympathy.

Due to the well advanced stage of the Commission’s
study, the vacancy caused by Mr. Williams’ death was
not filled by the Governor.

Objectives of Investigation.

Need of increased activity in elimination of grade
crossings was stressed in the address of His Excellency
the Governor to the General Court of 1929, and in the
annual report of the Attorney General for the year end-
ing November 30, 1928. Governor Allen, on this problem,
said

For a period of fifteen years little
of railroads has been undertaken,
grade crossings has greatly increase
at railroad crossings, particularly t

or no abolition of grade crossings
although the traffic over many
d. The separation of the grades
Lose where the traffic is heavy, I

believe ought not to be abandoned merely because the railroads are
in poor financial condition. The abolition of grade crossings relieves
traffic congestion and delay on the highways, improves service on the
railroads, eliminates expense of crossing protection, and removes a
source of serious accidents. I believ
the main routes of the railroads and
ways ought to be encouraged, and tl
over less important grade crossings.

; that the abolition of grades on
on the main through State high-
at these should be given priority

The Attorney General’s report urged that a measure
of control, at least, should be vested in the Departments
of Public Works and Public Utilities, saying:

Today an abolition is a local problem, and its success is dependent
upon local zeal irrespective of the part it plays in the general scheme,
either from the standpoint of traffic or the burden of general taxa-
tion. Plans, both old and new, are being projected, now that the
effect of war conditions upon finance of the railroads primary cause
for deferring action —is diminishing. , .

. The broad provisions
for comprehensive survey by the Department of Public Works for
State highway construction worked successfully. It might be wellto have each proposition of abolition submitted to | the Departmentof Public Works as well as to the Department of Public Utilities forits report or approval, so that it may square with a general scheme
of development for the general benefit.
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It was as a result of the interest aroused by the Gover-
nor and the Attorney General through these statements
that measures were filed in the General Court which
ended in the passage of the resolve for the creation of
this Commission.

The present statutes governing the abolition of grade
crossings were adopted by the General Court of 1890,
following a study made the year previous by a special
commission. At that time highway transportation wa:
horse-drawn, the motor vehicle as yet undeveloped.
Slight revisions were made in 1912, following another
study, but the method of abolition and the apportion-
ment of the costs were left as established in 1890. These
apportionments were based upon horse-drawn highway
traffic, which never was a material competitor of the
railroad. They were undoubtedly fairly divided on the
basis of average benefit received under the conditions
of that time. The tremendous development of the
motor vehicle, increased speed, widened range of move-
ment, and greatly increased use of the highways, together
with the fact that the motor vehicle the pleasure car,
the bus and the long-distance truck —is in direct and
active competition with the railroad, and has cut deeply
into its revenue, has changed the situation, and the
fair apportionment of 1890 long since has become a
burden upon the railroad which has caused almost
complete cessation of abolition work. Similarly, in
the span of nearly forty years, conditions in the munici-
pality have changed. Tax rates have doubled and
trebled, municipal demands and expenditures have

istlv increased, and there is apparent a very real need
in some communities of relief from the full 10 per cen
pportionment laid upon the city or town by the present

statute. Furthermore, with the widened range of travel
given by the motor vehicle, the county and the State
have come increasingly to benefit from the abolition
local grade crossings, and the actual local benefit derived
has been less definite.

The tendency to stop grade crossing elimination also
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has been increased by the method set up for instituting
the work, that of a petition to the Superior Court for
appointment of a special commission, on the report of
which the court’s abolition decree was issued. The
present Commission’s study has shown that, almost
without exception, the court, on petition, appointed
the commission, the commission gave a favorable report,
and the court issued a decree for abolition. The result,
even if there were not long court delays, was haphazard,
with no possible comparison of the need of abolition
with other crossings of the State.

Furthermore, under such a plan, the State, called upon
to pay 25 per cent of the total cost of any abolition,
had no control whatever over the selection of projects,
and could formulate no State-wide program. The entire
problem remained at the mercy of local politics, resulting

inor crossings, while larger
ace to life and increasing
unconsidered.

in the elimination of many r
projects, with constant mer
congestion of traffic, remainee

Under the 1890 method the railroads, carrying 65
nst the town’s 10 per cent,

of opposing or delaying
per cent of the total ce
were forced into a positior
abolition work, for the grant ng of one court decree was

un a flood of petitions, sofound in recent years to stir
of leaving the railroadsthat there -was grave d

financially unable to attempt even work admittedly
vital to the welfare of both the road and of the people.
As a consequence of this sys
the World War, almost no
with the exception of those
tinuance of railroad mileage
tion of State highways durin

em, there have been, since
grade crossing eliminations,
resulting from the discon-

irancn 1

reconstruc
let realized that threee Commission

ere vital to ar ■ade c

program. There must be
full charge, which could r

incei

ke a comprehensive, State-
wide investigation of all cros
of elimination and determine
based upon the present-day

ngs, determine the priority
the apportionment of costs
rse of the highways and of
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the railroads. To encompass these changes, transfer
of control from the courts to the State was the primary
necessity.

Public Hearings

At its organization meeting on July 9, the Commission
voted to hold its first public hearing in Room 370, State
House, on July 30. In the meantime the Commission
gathered from all parts of the country and from the
Federal government all data affecting the grade crossing
problem it was possible to obtain in the limited time.
The hearing, July 30, was well attended, as were sub-
sequent hearings in Worcester on September 9, and in
Springfield on September 10. From the speakers at
these hearings, representing a cross section of almost
every activity interested, the sentiment was almost
unanimous on the two points that the burden upon the
railroads must be lightened, and that control must be
vested in the State. Data introduced from official
sources showed that, since 1890, the annual loss of life
at railroad grade crossings has remained practically at
the same level, despite the advent of the motor vehicle.
Thus the primary issue in the abolition of grade crossings
became the congestion and slowing down of traffic on
the highways of the State through the frequent blocking
of railroad crossings.

Another point developed through the public hearings
was the need of further protection, or standardization
of protection, of grade crossings, prior to or in lieu of
abolition. This question was not included in the scope
of the resolve under which the Commission was created,
and therefore was not given detailed study. The Com-
mission does, however, strongly urge that the problem
of standardized protection of grade crossings is of such
paramount importance throughout the State today that
it should be given careful study by the General Court
in the immediate future.
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Statistics compiled from records of the Department
of Public Utilities and of the railroads show that since
1923 the number of grade crossings in the State has
been reduced from 1,769 to the January 1, 1929 figure
of 1,665. At the close of 1928 the crossings were divided
among the railroads involved, as follows:

Protected. Unprotected. Total.

66 120 186
457 236 693

10 1 11
2 2

8 38 46
5-5

423 299 722
969 696 1,665

Railroad.

Boston & Albany

Boston & Maine

Boston, Revere Beach & Lynn

Hoosac Tunnel & Wilmington

Central Vermont
Fore River
New Haver

Totals

Since the date of these figures, four grade crossings
have been eliminated through relocation of highways,
leaving the present total in the State at 1,661. Of these,
many can be eliminated through discontinuance or
through minor relocations of highways. Others can
be abolished at a small expenditure, while many minor
crossings do not, as yet, demand abolition.

Records of accidents on grade crossings throughout
the State show that in the five-year period from 1924
to 1928, inclusive, there were 142 persons killed and
210 injured. They were divided as follows:

Present Situation.
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Protected Crossings. Unprotected Crossings.
Year.

Killed. Injured. Killed. Injured.

1924 .... 18 22 11 27
1925 .... 19 21 8 5
1926 .... 21 16 -8 18
1927 .... 14 26 16 19
1928 .... 14 31 13 25

Totals ... 86 116 66 94 '

The yearly averages thus are shown as 28.4 persons
killed and 42 injured in grade crossing accidents. For
the period from 1890 to 1928 a yearly average was shown
to be between 27 and 28 killed. Figures of those injured
are incomplete, though they indicated the average yearly
to be about the same as for the 1924-1928 period.

Recommendations.
In the appended bill (Appendix, A) the Commission

recommends the establishment of an entirely new method
for the abolition of railroad grade crossings, which is, in
brief, as follows:

Entire control of abolition work is to be placed in the
State, through its Departments of Public Works and
Public Utilities.

Immediately after the effective date of this act, the
Department of Public Works will proceed to make a
complete and thorough investigation of all grade cross-
ings of the State, gathering on each full data as to both
rail and highway traffic and such other information as
may aid in deciding priority in abolition. This data
will be kept on file in the department and will at all times
be kept up to date.

All petitions for abolition of crossings, from cities,
towns, counties or railroads, will be received in the De-
partment of Public Works, which will hold hearings on
each and decide whether it shall be included in its annual
list proposed for priority.
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Annually, on a date to be decided by the Department
of Public Works, said department will file with the De-
partment of Public Utilities a list of crossings which,
either through petitions or through its own initiative,
it believes should be given immediate action. The
Department of Public Utilities shall proceed with public
hearings on the crossings included in the list, and will
thereafter certify to the Department of Public Works
a program order which will indicate the order of priority
in which the crossings are to be abolished. At any
time during the year this program order may be added
to, revised or amended upon application by the Depart-
ment of Public Works, with the approval of the Depart-
ment of Public Utilities.

Plans for the elimination of crossings will be prepared
under the direction of the Department of Public Works,
but must be approved by the Department of Public
Utilities before contracts are awarded or work is started.
From this point to the completion of the project all
work is under the direct control of the Department of
Public Works.

Apportionment of costs under orders of the Depart-
ment of Public Works will place 50 per cent of the total
cost, including land damages, upon the railroad ox-
railroads involved. If more than one railroad is involved
in a crossing or series of crossings undertaken in one
project, division of costs between them will be made by
the Department of Public Works in its order.

The cost assessment upon the city or town shall not
be less than 5 or more than 10 per cent of the total cost.
In the discretion of the Department of Public Works,
taking into consideration the financial condition of
and benefit derived by the municipality, any percentage
from 1 to 5 per cent of the total cost may be taken from
the city or town’s share and placed upon the county in
which the crossing is located.

The cost assessment upon the State will be 40 per
cent of the total cost, except that, in the discretion of
the department, 5 per cent of the total cost may be
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taken from the State’s share and assessed upon the
county. Thus in any case the railroad will pay 50 per
cent, the State 35 to 40 per cent, the municipality 5 to
10 per cent, and the county may be assessed from nothing
to a maximum of 10 per cent.

Audit of expenses in connection with an abolition
project will be made by the Department of Public Works,
on the filing of a request by the city or town or by the
railroad in cases where the railroad is doing the work.
The department will then report thereon to the comp-
troller. The department will from time to time issue
its orders, based on these audits, for payments on the
part of the railroads for their portion, and by the Com-
monwealth for the portions assessed to the State, munici-
pality and county. The municipality and county will
repay to the State their portions of the cost in one pay-
ment, or, in the discretion of the department, these
payments may be extended over a period up to ten
years, with interest at 4 per cent per annum.

Because of the financial condition of the street rail-
ways of the State, their decreasing revenues from rail
service and the rapid trend toward bus service, these
corporations have been eliminated from sharing in the
costs, except under the voluntary agreement section.
The street railway will, however, pay for any changes in
rails, poles or wires made necessary through change of
grade or location due to the abolition of a grade crossing.

The Superior Court is given jurisdiction in equity to
enforce compliance with the provisions of the act. The
Supreme Judicial Court is given jurisdiction in equity to
review, modify, amend or annul any order of the Depart-
ment of Public Works or of the Department of Public
Utilities under the act, but only to the extent of the un-
lawfulness of such order.

By agreement, and with the approval of the Depart-
ment of Public Utilities, an abolition not included in the
program order may be undertaken by the municipality,
county and railroads involved, dividing the costs as
they may agree and the department approve. In such
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an agreement the State may, in the discretion of the
Department of Public Works, be a party, and upon a
State highway crossing is not limited as to its share. A
street railway also may become a party to such an
agreement.

This act will become effective upon September 1, 1930.
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While the general framework of the bill filed as Appen-
dix A is feasible, in so far as apportionment of costs
and method of procedure is concerned, I strongly dis-
sent from the method provided for financing the portion
to be paid by the Commonwealth, the counties and the
municipalities, as I do not feel that it gives any guar-
antee of consistently continued abolition of the State’s
grade crossings.

This work, I believe, is entirely different in its nature
from the financing of the regular cost of the State govern-
ment, and where the “pay-as-you-go” policy is perhaps
the more practical for the State’s routine costs, I do not
believe an attempt should be made to apply it to the
abolition of grade crossings.

I therefore wish again to go on record in favor of a
bond issue by the Commonwealth, similar to that passed
in the State of New York under the administration of
Governor Alfred E. Smith, which guaranteed a con-
tinuing policy of abolition. I believe that provision
also should be made, as in the New York law, for pay-
ment by the State in the first instance, the railroads to
repay as in the case of the municipalities and counties,
with interest over a period of years. Such a plan will
block any plea on the part of the railroads of financial
embarrassment through any proposed abolition, and
tend to speed up the work throughout the State.

I also feel that it is a serious matter, which should be
given most mature consideration, to cancel all of the
decrees and petitions now T pending in the courts. These
have meant, in many cases, years of work by the com-
munities interested, and, under the present form of the
majority bill, are wiped out with no guarantee that
they will be given early consideration when a new sys-
tem is started. In fact, under the majority bill there is
no guarantee that any work will be done at all, lacking
definitely provided funds.

ROBERT E. BIGNEY.

STATEMENT OF SENATOR BIGNEY.
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While I agree with many features of the report, I
regret that the Commission has not provided a definite
financial program, in the nature of a bond issue, to
expedite the work of abolition. Under this bill it remains
for the Department of Public Works to provide in its
yearly budget, in a piecemeal way, for the money needed
to go forward in this all-important work.

If the State financial policy of “pay-as-you-go” is
in contradiction to a general bond issue for grade cross-
ing abolition, then I suggest that a bond issue should
be provided for individual major grade crossing projects,
where the cost must be apportioned over a period of
years.

Notwithstanding the fact that any report on the
problem of abolition of grade crossings, that is so im-
portant to many cities and towns in the Commonwealth,
must be expressed in general terms, I cannot let this
opportunity pass without calling specific attention to
the practice of the Public Utilities Commission in ap-
proving construction of industrial grade crossings on
heavily traveled streets and highways, a recent example
of which is the construction of a track across the new
Nashua Street extension, near Minot Street, in the city
of Boston, for the use of the Edison Electric Illuminating
Company. The construction of such tracks is incon-
sistent with the principle of abolition, is a serious menace
and against public interest, and the right to maintain
this track should not have been approved by the Public
Utilities Commission. There is no real necessity for
this track, and the grant should be revoked and the
company required to haul its coal from a pocket located
in the line of the railroad and not endanger the lives of
persons using this street.

REP. JOHN P. HIGGINS.

STATEMENT OF REPRESENTATIVE
HIGGINS.
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In the Year One Thousand Nine Hundred and Thirty.

An Act expediting and regulating the Abolition of
Grade Crossings.

Be it enacted by the Senate and Bouse of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter one hundred and fifty-nine
2 of the General Laws is hereby amended by striking
3 out section sixty-five and inserting in place thereof
4 the following:

5 Section 65. The department of public works shall
6 proceed to make an investigation of crossings where
7 a public or private way and a railroad cross each
8 other at grade, except any such crossing upon which
9 actual work of grade crossing abolition has been

10 commenced prior to September first, nineteen hun-
-11 dred and thirty, in sections sixty-five to eighty-
-12 two, inclusive, referred to as grade crossings. Said
13 department shall annually on or before October
14 first file with the department of public utilities lists
15 of grade crossings the abolition of which it suggests
16 for early consideration. Such lists shall state the
17 names of the grade crossings, the names of the

Appendix A.

CJ)t Commontoealtf) of ei^assacfnisetts
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18 corporations operating the railroads crossed and
19 the counties, cities and towns in which such cross-

-20 ings are located. The department of public works
21 shall receive all petitions for the abolition of grade
22 crossings from the aldermen of the city, the select-
-23 men of the town, or the county commissioners of
24 the county, where such a crossing exists, or the board
25 of directors of the railroad corporation operating
26 the railroad crossed, and after a hearing, due notice
27 of which shall have been given to said railroad
28 corporation, city or town and county, may in its
29 discretion place said crossing on one of said lists.
30 The department of public utilities, after due notice
31 to the department of public works, the counties and
32 municipalities in which such crossings are located
33 and the railroad corporations operating the rail-
-34 roads crossed, shall proceed to hold public hearings
35 upon such lists and such additional grade crossings
36 as the department of public works has notified it
37 to include. Upon the completion of such hearings the
38 department of public utilities by order shall desig-
-39 nate a program of grade crossings the abolition of
40 which shall be considered; provided, that such pro-
-41 gram order may be amended or revised from time
42 to time by the department of public utilities on
43 request of the department of public works. In
44 establishing such program the department of public
45 utilities shall take into consideration the relative
46 security and convenience of the public likely to
47 result from the abolition of each particular grade
48 crossing included therein as compared with the
49 abolition of other grade crossings. Such program
50 order shall state with respect to each grade cross-
-51 ing the name of the crossing, the name of the rail-
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52 road corporation operating the railroad crossed,
53 and the names of the counties, cities and towns in
54 which the crossing is located. A copy of such
55 program order and amendments and revisions
56 thereof shall be filed in the office of the department
57 of public utilities and of the department of public
58 works.

1 Section 2. Sections sixty-six to sixty-nine, in-
-2 elusive, and sections seventy-one and eighty-one
3 of said chapter one hundred and fifty-nine are
4 hereby repealed.

1 Section 3. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy and inserting in place thereof the
4 following:
5 Section 70. The department of public works shall
6 proceed to consider the abolition of grade crossings
7 in the order established by the program orders as
8 adopted and amended or revised under section
9 sixty-five, and shall hold public hearings on each

10 such grade crossing abolition, due notice of which
11 shall be given to such railroad corporations, coun-
-12 ties, cities and towns as may be required by law to
13 bear part of the cost of abolition. After hearing
14 as aforesaid, it shall by order determine the man-
-15 ner and limits of the grade crossing abolition, what
16 part, if any, of an existing public or private way
17 shall be discontinued, and whether or not a new

18 way shall be substituted therefor, the grade for the
19 railroad and the way, the changes to be made in
20 the location and grades of a street railway having a

21 location in the part of such public way where the
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22 crossing exists or in ways connecting therewith, the
23 general method of construction, and what land or

24 other property it considers necessary to be taken,
25 including, in its discretion, an easement in land
26 adjoining the location of a public or private way,
27 or of a railroad, consisting of a right to have the
28 land of the location protected by having the surface
29 of such adjoining land slope from the boundary of
30 the location in a manner specified by it; provided,
31 that so much of any such order as relates to the
32 foregoing shall not be effective unless the consent
33 of the department of public utilities thereto shall
34 first be obtained. The department of public works
35 shall determine in such order when the work shall
36 be commenced, who shall do the work and how much
37 shall be done by each. All such work not done in
38 whole or in part by the department of public works
39 shall be done under its general supervision. Except
40 as otherwise provided in this section and section
41 eighty, the railroad corporation shall pay fifty per
42 cent of the total actual cost of the alterations
43 aforesaid, including therein, in addition to the cost
44 of construction, all damages on account thereof,
45 but excluding the actual cost to a street railway
46 company of changing its railway and location to
47 conform to the order of abolition, which shall be
48 borne by it. The remainder of said total cost shall
49 be apportioned by said department of public works
50 between the commonwealth and the city or town
51 where the crossing is situated, and in making said
52 apportionment said department shall take into
53 account the benefits to the city or town and its
54 financial ability, and shall assess upon the city or
55 town such percentage of the total cost, not more
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than ten per cent nor less than five per cent thereof,
as may in the judgment of said department be just;
provided, that if less than ten per cent of such total
cost is assessed upon the city or town, the difference
between the amount so assessed and said ten per
cent shall be assessed upon the county in which
such crossing exists; and provided, further, that if
in the judgment of said department it shall be
deemed just, the forty per cent of said total cost
thereby due to be apportioned to the common-
wealth may be reduced by an amount equal to
not more than five per cent of the said total cost,
which amount shall be assessed upon said county
in addition to any amount which may be assessed
upon it as hereinbefore provided. If the crossing is
of a railroad and a private way, and no crossing
of a public way is abolished in connection there-
with, the total cost as aforesaid shall be paid by the
parties affected by the abolition in such proportion
as said department may establish. Said depart-
ment shall equitably apportion the amount assessed
as herein provided to be paid by the railroad cor-

porations between the several railroads which are
affected by the abolition. Said department may

require the railroad corporation or corporations and
the cities, towns and counties affected by any such
grade crossing abolition, or any of them, to cause
to be prepared and submitted to its plans, specifi-
cations and estimates of the cost of such abolition.
A copy of the order made under this section, after
it has been approved by the department of public
utilities as hereinbefore provided, shall be filed in

the office of the department of public works and

of the department of public utilities, and a cop>
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90 thereof shall be served on the state comptroller, the
91 railroad corporation or corporations, the county
92 and city or town affected by such abolition. The
93 department of public works shall include in its bud-
-94 get estimate in each year a sum sufficient to meet
95 the cost of such portion of any abolition or abolitions
96 of grade crossings, to be undertaken during the
97 following year, as is to be paid by the common-
-98 wealth, counties and municipalities.

1 Section 4. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-two and inserting in place thereof
4 the following:
5 Section 72. Whenever a grade crossing is abol-
-6 ished upon a state highway, county way, or way
7 which has been petitioned for as a state highway,
8 the said highway or way shall be so constructed
9 that there shall be a clear view in each direction for

10 at least one hundred and fifty feet from the center
11 of said highway or other way where the same passes
12 over or under the railroad, except in any particular
13 case, when compliance with said requirement is
14 deemed by the department of public works to be
15 unnecessary and unreasonable under all the circum-

-16 stances.

1 Section 5. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-three and inserting in place thereof
4 the following:
5 Section 73. The amount of any expenditure
6 under section eighty by a street railway company
7 toward the cost of abolishing a grade crossing shall
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8 be deemed and taken in all proceedings thereafter
9 as a part of the value of its property for street rail-

10 way purposes; and such company may issue stock
11 or bonds to such amount as the department of public
12 utilities shall, subject to the laws relating to the
13 issue of stocks and bonds by street railway com-
-14 panies, approve as reasonably necessary to provide
15 for the payment of such expenditure.

Section 6. Said chapter one hundred and fifty-
nine is hereby further amended by striking out
section seventy-four and inserting in place thereof
the following:

1
2
3
4

Section 74- If in an order of abolition under
section seventy it is determined that the location
of the railway or of the public or private way shall
be changed, such order when filed with the depart-
ment of public utilities shall establish the location
as thus changed, and if it is necessary to take land
or an easement therein to provide such new location,
the department of public works shall take the same
by eminent domain under chapter seventy-nine,
and in such case the order of taking shall be included
in said order of abolition under section seventy.
Said taking shall be on behalf of the commonwealth
if the land or easement is to be used for or in con-
nection with a state highway or on behalf of the
city or town if the land or easement is to be used
for or in connection with any other public way,
or on behalf of the railroad corporation if the land
or easement is to be used for or in connection with
a private way or by the railroad corporation.

5
6

8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

The department of public wr orks may in any order
entered under said section seventy, or from time

24
25
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26 to time thereafter with the approval of the depart-
-27 ment of public utilities, order the removal or relo-
-28 cation of any surface street railway tracks, and of
29 any conduits, pipes, wires, poles or other property
30 located in public ways or places which it deems to
31 interfere with any such grade crossing abolition
32 or the work or works required therefor, and may
33 grant new locations for any such structures so re-

-34 moved or relocated. Such orders, to the extent
35 specified therein, shall be deemed a revocation of
36 the right or license to maintain such tracks, con-

-37 duits, pipes, wires, poles or other property in such
38 public ways or places, and the owner of any such
39 structures shall comply with said orders without
40 expense to the commonwealth or any party which
41 said department of public works has determined
42 shall do the whole or any part of the work. If any
43 such owner shall fail to comply with the order of
44 the department of public works within a reasonable
45 time, to be fixed in the order, said department may
46 discontinue and remove such tracks, conduits, pipes,
47 wires, poles or other property or may relocate
48 the same, and the cost of such discontinuance, re-
-49 moval or relocation shall be repaid by the owner,
50 and if not repaid may be recovered by the common-
-51 wealth in an action of contract. No such discon-
-52 tinuance, removal or relocation shall entitle the
53 owner of the property thus affected to any dam-
-54 ages on account thereof. Any structures in or upon
55 private lands may be removed and relocated by the
56 department of public works as a part of the cost
57 of the abolition, or if removed and relocated by the
58 owner thereof the reasonable expense shall be paid
59 to him by the commonwealth as a part of the cost
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60 of the abolition. If in any order hereunder or under
61 said section seventy any location shall be changed,
62 such order when filed with the department of public
63 utilities shall establish the location as thus changed.
64 In this section and in sections seventy-five, seventy-
-65 seven, seventy-eight and eighty, the words “state
66 highway” shall include any public way and part
67 thereof in direct continuation of a state highway
68 and not more than one hundred feet from the end
69 thereof.

1 Section 7. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-five and inserting in place thereof
4 the followdng;
5 Section 75. All damages sustained by any person
6 in his property by the taking of land for or by the
7 alterations of the grade of a public way, or by an

8 abutter thereon by the discontinuance of such public
9 way, to the same extent as damages are recoverable

10 by abutters on ways discontinued by towns, or by
11 the taking of an easement in land adjoining a public
12 way, shall primarily be paid by the city or town, or,
13 in case such public way is a state highway, by the
14 commonwealth; and all damages caused by the
15 taking of land for the railroad or by the change or

16 discontinuance of a private way, or by the taking

17 of an easement in land adjoining a private way or

18 a railroad location shall primarily be paid by the
19 railroad corporation. Any amount paid by way of
20 damages by the commonwealth or the city or town
21 or the railroad corporation primarily liable therefor
22 shall be subject to investigation by the department
23 of public works, unless such settlements are as-
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24 sented to in writing by all parties in the proceeding.
25 If the parties interested cannot agree upon said
26 damages, any party may have the damages deter-
-27 mined under chapter seventy-nine. All expense
28 resulting from the necessary relocating or changing
29 of streams and watercourses forming the natural
30 drainage channels of the territory where alterations
31 of grades are authorized, and of sewers, drains and
32 pipes therein owned and operated by a city or town,
33 shall be primarily paid by said city or town, and
34 shall be a part of the actual cost of the alterations
35 specified in section seventy.

1 Section 8. Said chapter one hundred and fifty-
2 nine is hereby further amended by striking ■
3 section seventy-seven and inserting in place ther
4 the following:

5 Section 77. After the completion of the work
6 the expense of maintenance and repair shall be paid
7 as follows; if the public way crosses the railroad by
8 an overhead bridge, the superstructure and sub-
9 flooring of the bridge and its abutments or othe

10 supports shall be maintained and kept in repair by
11 the railroad corporation, but the approaches of the
12 bridge and the pavement or wearing surface ov
13 the subflooring shall be maintained and kept in
14 repair by the city or town where situated, or, in case
15 such public way is a state highway, by the common-
16 wealth; if the public waypasses under the railroad, the
17 bridge and its abutments or supports shall be main-
18 tained and kept in repair by the railroad corpora
19 tion, and the public way and its approaches shall
20 be maintained and kept in repair by the city or tov
21 where situated, or, in case such public way is a state
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22 highway, by the commonwealth; if several railroads
3 cross a public way at or near a given point, the

epartment of public works shall apportion and
ward in what manner and proportion each of said

3 railroad corporations shall maintain and keep in
7 repair the superstructure and subflooring of the

bridge and its abutments or supports if the public
} wav crosses the railroad by an overhead bridge,
) and the bridge and its abutments or supports if the

31 public way passes under said railroads

1 Section 9. Said chapter one hundred and fifty-

2 nine is hereby further amended by striking out sec-

tion seventy-eight and inserting in place thereof
4 the foliowin
5 Section 78. All accounts of expense incurred by5

the city or town shallhe railroad corporations c(

Rom time to time be submitted to the department
/

8 of public works which shall audit the same, includin
y expense incurred by the commonwealth for or9

10 in connection with a state highway, and report

11 thereon to the state comptroller. Said department

12 shall upon request of any of the parties to the pro
3 ceeding investigate the amounts presented for allow

14 ance by the commonwealth or any city or town or

railroad corporation as expended in the pay-
Ifl ment of damages for land taken or affected by ref

which have been paid bye proposed alteration17
he party primarily liable therefor, as provided m

S

, unless it appears that all thertv-five, unie

10 narties to the proceeding for the abolition of the
have assented in writing to the p<n ™rio omwinff have assented in writing to the pay

99 ment nr settlement so made by the party primarily09

determines that the23 liable: and if said dep:
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24 amount so paid is in excess of what in its opinion
25 should have been properly paid therefor, it shall
26 allow only such portion of the amount so paid as

27 it may deem to be just and reasonable. In case of
28 any dispute as to the propriety or reasonableness of

iv account of expense, the29 the whole or a part of
30 department of public
31 of any party to the pro
32 amount thereof, if any,
33 ruination shall be final
34 works shall, from time

tmties, upon application

eedinss, shall determine the
to be allowed, and its deter-

The department of public
to time, issue its orders for

35 payments on the part of each railroad corporation,
36 not exceeding the amount apportioned to it by said
37 department, and for the payment by the common-
-38 wealth of a sum not exceeding the amounts appor-
-39 tioned to it and to the county and city or town; and
40 such county and city or town shall repay to the
41 commonwealth the amount apportioned to it, with
42 interest thereon at the rate of four per cent per
43 annum in such installments and at such times
44 within ten years thereafter as said department, with
45 the approval of the state comptroller, having regard
46 to the financial condition of the county, city or town,
47 shall determine.

1 Section 10. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-nine and inserting in place thereof
4 the following:
5 Section 79. The superior court shall have juris-
-6 diction in equity to enforce compliance with sec-
-7 tions sixty-five to eighty-two, inclusive, and with
8 the orders and agreements made thereunder. The
9 supreme judicial court shall have jurisdiction in
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10 equity to review, modify, amend or annul any order
11 of the department of public works or the department
12 of public utilities made under authority of said
13 sections, but only to the extent of the unlawfulness
14 of such order.

1 Section 11. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section eighty and inserting in place thereof the
4 following:
5 Section 80. If the board of aldermen of a city
6 or the selectmen of a town where a public way and
7 a railroad cross each other and the directors of the
8 railroad corporation deem it necessary for the
9 security and convenience of the public that alter-

-10 ations should be made in such crossing, in the
11 approaches thereto, in the location of the railroad
12 or public way or in the grades thereof, or in a bridge
13 at such crossing, or that such crossing should be
14 discontinued with or without building a new way

15 in substitution therefor, and they agree as to the
16 alterations to be made, a written instrument signed,

17 in behalf of a city, by the mayor, authorized by
18 the board of aldermen, or in behalf of a town, by
19 the chairman of the selectmen, authorized by vote

20 of the town, and by the president of the railroad
21 corporation, authorized by its directors, specifying

22 the manner and limits within which the alterations
23 shall be made, and by which party the work shall be

24 done, or how it shall be apportioned between the

25 city or town and the railroad corporation, the general
26 method of construction, the grades for the railroad
27 and the public way, and also what land or other

28 property it is necessary to take, and what portion,
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29 if any, of an existing public way is to be discontin-
-30 ued, and how the cost thereof shall be apportioned
31 between the city or town and the railroad corpora-
-32 tion, shall be valid and binding on the city or town
33 and the railroad corporation, respectively, and have
34 the same force and effect as an order of the depart-

35 ment of public works under section seventy, if the
36 department of public utilities, after notice to all
37 parties interested by advertisement and a public
38 hearing, approves of the alterations set forth in the
39 agreement as necessary for the convenience and
40 security of the public; provided, that the depart-
41 ment of public works, acting on behalf of the com-
42 monwealth, may, if in its judgment it seems advis-
43 able, join in such an agreement to abolish a grade
44 crossing, thereby engaging the commonwealth to
45 pay to the parties entitled thereto under the agree-
46 ment, such amount, not exceeding, in case of an
47 abolition of a crossing of a railroad and a public
48 way other than a state highway, forty per cent of
49 the total cost of the alterations, as defined in section
50 seventy, as said department deems just, and such
51 an agreement in which the commonwealth so joins
52 shall be valid and binding on the commonwealth
53 as well as the other parties thereto, and shall have
54 the same force and effect as an order of said depart-
55 ment under said section seventy, after approval as
56 aforesaid by the department of public utilities.
57 Said approval by the department of public utilities
58 when filed in its office, shall establish the locations
59 as thus altered, and if it is necessary to take land
60 or an easement therein to provide such new loca-
-61 lions, the department of public works, in case of the
62 abolition of a grade crossing to the cost of which the
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63 commonwealth is to contribute, otherwise the de-
-64 partment of public utilities, shall take the same by
65 eminent domain on behalf of the commonwealth,
66 of the city or town, and of the railroad corporation,
67 respectively, under chapter seventy-nine. So much of
68 section seventy-four as relates to the taking of land,
69 and so much of section seventy-five as relates to the
70 right of any person to recover damages sustained
71 in consequence of such taking or of the alterations
72 made in pursuance of said order shall apply to the
73 taking of land and to damages sustained under an
74 agreement made pursuant to this section. The
75 crossing and approaches shall be maintained and kept
76 in repair as provided in section seventy-seven. If
77 the agreement provides for the abolition of a grade
78 crossing to the cost of which the commonwealth is
79 to contribute, the department of public works shall
80 keep itself informed of the progress and character
81 of the work and of the amounts reasonably expended
82 for work done or for damages, so far as rendered
83 necessary for the abolition of the grade crossing;
84 and for that purpose it may employ any necessary
85 agents, and, from time to time, as it may consider
86 proper, shall issue certified statements of the amount
87 legally and properly expended for such abolition
88 of a grade crossing. A street railway company or

89 county or other party which would be affected by
90 the alteration of a crossing as aforesaid may join
91 in any agreement under this section.

1 Section 12. Section three of chapter seventy
2 nine of the General Laws, as amended by chapter

3 one hundred and ten of the acts of nineteen hundred
by chanter one hundred and4 and twenty-four
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5 twenty-four of the acts of nineteen hundred and
6 twenty-six, is hereby further amended by striking
7 out, in the tenth, eleventh and twelfth lines, the
8 words “, one hundred and sixty or one hundred and
9 sixty-one, by commissioners appointed thereunder

10 to abolish grade crossings” and inserting in place
11 thereof the words; in connection with proceedings
12 thereunder to abolish grade crossings by the de-

-13 partment of public works, so that the first para-
-14 graph will read as follows: Section 3. The board
15 of officers by whom an order of taking has been
16 adopted under section one shall within thirty days
17 thereafter cause a copy thereof, signed by them or
18 certified by their secretary or clerk, or, in case of a
19 taking by or on behalf of a city, by a board of officers
20 having no secretary or clerk, certified by the city
21 clerk, to be recorded in the registry of deeds of every
22 county or district in which the property taken or
23 any of it lies. The copy of an order of taking made
24 under chapter one hundred and fifty-nine in con-
-25 nection with proceedings thereunder to abolish
26 grade crossings by the department of public works,
27 or by the department of public utilities, may be
28 filed and recorded without payment of any fee
29 therefor. Upon the recording of an order of taking
30 under this section, title to the fee of the property
31 taken or to such other interest therein as has been
32 designated in such order shall vest in the body
33 politic or corporate on behalf of which the taking
34 was made; and the right to damages for such taking
35 shall thereupon vest in the persons entitled thereto
36 unless otherwise provided by law; provided, how-
37 ever, that when a taking is made for the pu

38 of a highway or town wav or for ditches or
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39 for draining the same, the right to damages shall
40 not vest until such way, drain or ditch has been
41 entered upon or possession thereof has been taken
42 for the purpose of constructing the same, and if
43 such entry is not made or possession taken within
44 two years of the date of the order, the taking shall
45 be void.

1 Section 13. All provisions of law providing for
2 the raising of money for abolition of crossings of
3 railroads and wr ays at grade by the issue and sale
4 of bonds of the commonwealth shall be inoperative
5 in the case of any such abolition undertaken under
6 the provisions of this act.

1 Section 14. This act shall become operative on
2 September first, nineteen hundred and thirty.






