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SECOND REPORT OF THE SPECIAL COM-
MISSION ESTABLISHED TO INVESTIGATE
RELATIVE TO THE AGE OF PERSONS EM-
PLOYED AND OLD AGE ASSISTANCE.

To the Honorable Senate and House of Representative

The special unpaid recess commission, created under
the provisions of chapter 39 of the Resolves of 1934,
submits the following as its second report.

Resolve Creating the Commission

The text of the resolve, under which the Commission
was formed, follows:

No. 1875HOUSE

CJje Commontoealtj) of Q^assacijusetts

Chapt

Resolve providing for an Investigation by a Speclal Commis-
sion RELATIVE TO THE MATTER OF PREV ENTING DISCRIMINATION
against Certain Persons in Employment on Account of
their Age and relative to Old Age Assistance, so called,
and Certain Related Matters.

Resolved, That a special unpaid commission, to consist of one mem-
ber of the senate to be designated by the president thereof, three
members of the house of representatives to be designated by the speaker
thereof, and three persons to be appointed by the governor, is hereby
established to investigate and study the causes of the tendency toward
discrimination by industry and business against persons in employ-
ment who have reached a certain age in early middle life, and to make
such studies within the spirit of this resolve as shall be helpful in abolish-
ing such discrimination and in eventually placing this class of persons
again in employment in industry and business to the cud that they
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may be self supporting, thereby preventing the possibility of their
becoming public charges with the consequent problem of providing
additional taxation, as set forth in current house document numbered
three hundred and eighty-five. In making said investigation, said
commission shall also consider the subject matter of current house
document numbered seven hundred and eighty-four. Said commis-
sion is hereby further authorized and directed to investigate the sub-

■ct matter of current house documents numbered two hundred and
seven, three hundred and twenty-five, three hundred and twenty-six,
three hundred and eighty-nine, four hundred and thirty-nine, five
hundred and seven, six hundred and twenty-seven, six hundred and

hundred and forty-nine, seven hundred and fifty,
eight hundred and eighty-four, ten hundredand forty-four and eleven
hundred and forty-six, relative to the granting of adequate assistance
to certain aged citizens of the commonwealth, and certain related
matters. Said commission shall hold hearings, shall be provided with
quarters in the state house or elsewhere and shall avail itself of the
services of the actuarial staff of the division of insurance for such
actuarial assistance as it may need in the course of its investigation.
Said commission shall have the power to summon witnesses, require
the production of books, records, contracts and papers, and require
the giving of testimony under oath. Said commission may expend for

xpenses and legal, clerical and other assistance such sums, not ex-
eeding, in the aggregate, three thousand dollars, as may hereafter be

appropriated. Said commission shall report to the general court the
results of its investigations and its recommendations, if any, together
with drafts of legislation necessary to carry said recommendations into
effect, by filing the same with the clerk of the house of representatives

ot later than the first Wednesday of December in the current year.
Artrtrnvp.d .Tuna 1.93 A.

Pursuant to the provisions of the above resolve the
President of the Senate appointed to the Commission
Honorable Angier L. Goodwin of Melrose; the Speaker
of the House appointed Representatives Arthur A.
Hansen of Waltham, Fred A. Hutchinson of Lynn and
Michael T. O’Brien of Easthampton; and His Excel-
lency the Governor appointed Stanley C. Lary of W est
Medford, Wendell P. Thore of Boston and Charles B.
Campfield of Boston.

For the purposes of organization the Commission held
its first meeting, August 2, 1934. Senator Goodwin was
elected chairman, Mr. Thore was elected vice-chairman,

Introduction.
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and Karl J. Ryan ofBoston was elected secretary. Plans
were formulated at the organization meeting for the con-
duct of public hearings in representative cities in all
sections of the Commonwealth.

The Commission’s first public hearing was held in the
State House, September 24. On the evening of the 24th
the Commission held its second public hearing at Lynn
City Hall. Lawrence was visited September 25 and a
public hearing held in the City Hall there. Two days
later the Commission held a public hearing in New
Bedford at the City Hall, and on the 28th the Commis-
sion conducted a public hearing at Brockton City Hall.
A public hearing was held in Worcester, October 1,
followed by similar hearings in Springfield and Pittsfield
on the two succeeding days.

A second public hearing in the State House was ar-
ranged for November 19, and the testimony of witnesses
on that day was limited to the Commission’s first prob-
lem, “the tendency towards discrimination in employ-
ment on account of age.”

Local welfare authorities, administrators of the present
old age assistance act, were invited to attend the third
public hearing which the Commission conducted in the
State House, November 21.

Because of the receipt of invitations from city officials
the Commission held further public hearings in Fall
River, Lowell, Quincy and Haverhill, December 5, 6, 7
and 14, respectively. Later the Commission visited the
Lynn plant of the General Electric Company and the
plant of the Fore River Shipbuilding Company of Quincy.

Under the terms of the resolve the Commission was
ordered to report to the Legislature on or before Decem-
ber 5. The Commission, however, because of the wide-
spread interest in the problem and the insistent demands
for opportunities to be heard, felt duty bound to arrange
the unusually large number of public hearings, and as a
result was forced in its first report (see House, No. 21G
of 1935) to seek an extension of the time within which
to report to February 1.
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The Commission is of the opinion that, in the conduct
of the numerous public hearings in various sections of
the Commonwealth, the demands of the general public
and of all interested parties have been met and their
viewpoints obtained.

To all state department heads and local officials the
Commission is indebted for their co-operation and
assistance in arranging the series of public hearings.
To them the Commission extends its sincere thanks.

The Commission also appreciates the assistance and
co-operation of Henry F. Long, State Commissioner of
Corporations and Taxation; Francis Bard well, Superin-
tendent of the State Bureau of Old Age Assistance;
former Attorney General Joseph E. Warner and his
assistant, Edward T. Simoneau; Chairman Joseph A.
Parks of the State Industrial Accident Commission and
his associates; Frank W. Cole and his assistants in the
legislative document room; Roswell F. Phelps, Director
of the Division of Statistics; and John P. Meade, Direc-
tor of the Division of Industrial Safety in the State
Department of Labor and Industries.

OLD AGE ASSISTANCE.
The Problem.

The Massachusetts Legislature and public-minded
citizens have struggled for years for a proper solution
of the perplexing problem of providing proper care and
assistance for the Commonwealth’s deserving aged
needy. In this struggle Massachusetts has not been
alone. Other States and nations have sought similar
relief. Like the question of caring for the unemployed,
the interest in the problem of caring for the aged needy
depends on changes in economic conditions. In a period
of prosperity the interest dwindles, but when industry
in general is depressed, and the pay envelopes of the
worker thinned to the extent that the young worker
feels the pinch of the additional burden of caring for his
aged parents, then the desire for proper solution of the
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problem is renewed with increased vigor. The struggle
for existence manifest in the last five years has brought
with it possibly the most insistent demand for action
that has ever been made to the General Court of the
Commonwealth.

Massachusetts in 1930 enacted the old age assistance
act as an answer to the increased demands for this type
of relief. It was a compromise with those advocating a
straight old age pension statute and those urging con-
tinuance of the system of caring for the aged needy by
means of the public welfare rolls. The last three years,
however, have demonstrated the need for many changes
in this statute. It is generally conceded that the present
statute is far from being entirely satisfactory.

That there is widespread dissatisfaction with the pro-
visions and administration of the present old age assist-
ance act was brought to the Commission’s attention in
no uncertain manner during the long series of public
hearings.

The following include the more important objection-
able features of the present statute, as claimed by the
majority of those addressing the Commission:

1. Construction of the law
2. Age limit.

4. Administration by public welfare boards and the
activities of visitors, state and local.

5. “Support your parents” clause
6. Limitation on property equity and savings
7. Proportioning of the cost
8. Appeal board.
9. Method of payments
It was made clear to the Commission, during its

deliberations, that there is general misinterpretation,
among the older citizens, of the form of statute under
which they are now assisted. The opinion of the aged
needy, as expressed to the Commission, has been that the

3. Residence requirement of applicants

Summary.
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Commonwealth had enacted an old age pension law.
For various reasons, upon the rejection of their applica-
tions, they have learned to their surprise that the State
has passed an old age assistance statute in which the
need of the applicant is the primary consideration. It
was from this group particularly that the Commission
received pleas for the repeal of the present statute and
the substitution of a genuine old age pension act. The
confusion concerning the form of legislation now in
force, in all probability, can be traced to the fact that the
old age assistance act was a compromise measure, and it
would not be entirely removed unless a pension act were
adopted.

The requirement of the present law, that a person
must be seventy years of age before an application for
assistance can be entertained, was strenuously opposed
by speakers attending the Commission’s public hearings.
Those objecting to this requirement of the law took the
position that it was too high, and argued that the citi-
zenry of the Commonwealth would be more satisfied if
at least a five-year reduction were approved. It was
argued, as one of the reasons for a reduction in the age
limit, that the Commonwealth should not wait “until
the aged needy are about to die” before granting assist-
ance or a pension.

Practically the same arguments advanced for a reduc-
tion in the age limit were propounded by those favoring
a change in the residence requirement. The present law
provides that an applicant must have lived in the Com-
monwealth the last twenty years preceding the presenta-
tion of the application. This requirement, the Com-
mission was informed, works a hardship in many cases
and has deprived worthy citizens of assistance. The
Commission was told that in a number of cases applicants,
although having resided in the Commonwealth for fifty
or sixty years in the aggregate during their lifetime, have
been forced by economic conditions to visit in other
States during the last few years, and as a result were
prevented from obtaining assistance when they returned
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to the Commonwealth. Such applications could be ap-
proved, the Commission was informed, if the act were
changed so that only a fifteen years’ residence were
required.

Many complaints were registered with the Commission
against the administration of the present law by the
public welfare authorities of the cities and towns of the
Commonwealth. The opposition of this character came,
largely, from the recipients themselves. They contended
it was not the intent of the Legislature to force them to
obtain aid at the same governmental agency which dis-
tributes other forms of welfare assistance. Visitors of
public welfare departments did not always treat the
recipients kindly and with proper respect, the Commis-
sion was informed. The complaints against the actions
of visitors did not come from any one, but from all, sec-
tions of the Commonwealth. Those complaining of the
treatment from visitors urged the Commission to recom-
mend that the law be administered by some state body
other than the State Department of Public Welfare.

The “support your parents” clause has also been a
troublesome feature of the present law, the Commission
was informed. A number of applicants favored repeal
of the provision, declaring that in many cases the children
were not able to support them, and, rather than have
them investigated and disturbed by the Public Wel-
fare Department they refused to ask for assistance,
and hardships have resulted which should not have
occurred in this Commonwealth. Many welfare authori-
ties also urged a change in this provision, and related
difficulties in attempting to prove children were able to
contribute to the support of their parents.

Many speakers appearing before the Commission
advocated liberalization or repeal of the property equity
provision in the present statute. The Commission was
informed that the present stipulation, which deprives a
person of assistance if he or she has more than $1,500
equity in a home or $1,200 property equity and more
than $3OO in savings, was the cause of many complaints
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against the present act. As in the case of the age limit
and residence requirement it was claimed that the prop-
erty equity clause should be liberalized to allow an appli-
cant to possess at least 85,000 equity, and it was claimed
by some that there should be no restriction whatever
where the applicant occupied the home and did not use
it for profit. Welfare authorities, in a number of in-
stances, favored liberalization of this provision, but took
the position that if such a change were made the munic-
ipality should be protected by a lien on the property.

Officials of cities and towns were united, in appear-
ances before the Commission, in support of a change in
the law whereby the State, instead of the municipalities,
would pay two-thirds of the cost of the law. Many
favored an amendment which would require the Com-
momvealth to pay the entire cost. Advocates of such
changes recalled to the minds of the Commission that it
was the original intent of the Legisla :ure to have the Com-
monwealth pay the entire cost. They also maintained
the Commonwealth was better able, financially, to pay
the larger portion of the expense.

During the Commission’s public hearings it was made
apparent that comparatively few citizens were aware of
the existence of a state board of appeal on old age assist-
ance. Speakers having knowledge of its existence advo-
cated a recommendation to increase the powers of the
state appeal board and make their decisions mandatory.
In making this recompiendation the speakers pointed out
that there should be included a stipulation requiring local
welfare authorities to notify all applicants, whose appli-
cations have been denied, of the.right to appeal.

In many cities and towns in the Commonwealth, the
Commission was informed, old age assistance recipients
receive their aid by checks. This practice was one, the
Commission was informed, which should be made uniform.

Early in the Commission’s deliberations it was repre-
sented from an authentic source that Congress, at the
present session, would consider proposals designed to
bring about the enactment of a Federal old age pension
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statute. These representations have now been verified by
the recent message of President Roosevelt, which em-
bodied the results of the studies made by his committee
on economic security. Moreover, the Commission has
received copies of a number of the bills on the subject
already filed, which are being considered by Congress
while the General Court is still in session.

As a result of the studies made by the Commission it
would be possible at the present time to submit to the
Legislature a draft of an act, but it is our opinion that
we ought to wait until Congress has taken definite action,
as it is obvious that members of the Commission might
be influenced, in their final action, by the specific language
of any Federal enactment which might be approved.

Furthermore, it is the opinion of the Commission that
no legislative step should be taken at this time which
might tend to eliminate the Commonwealth from the
list of States to which the Federal government, according
to recent reports, contemplates contributing funds for
aged relief. The Commonwealth’s law on the subject
should, in the opinion of the Commission, harmonize, if
possible, with whatever Federal legislation is passed.
Obviously, Massachusetts law cannot be made to dove-
tail with the Federal statute until the latter has been
enacted.

The availability of revenue will play an important role
in the enactment of a liberal law in Massachusetts. The
Commonwealth’s desires as to the degree of liberality to
be followed in such legislation will also depend on the
provisions of the Federal statute, with particular regard
to the amount of contributions to be made by the Federal
government.

Throughout its deliberation the Commission has de-
voted a considerable amount of time to the financial
features of the aged relief problem. The Commission has
obtained considerable information on the subject. The
Commission will be prepared in its final report to suggest
sources of additional revenue which may be necessary to
put into effect any new law on the subject.
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For these reasons the Commission recommends the
passage of a resolve (Appendix A) providing for the con-
tinuation of its work, with respect to the aged relief
problem, and the presentation of a final report before the

legislature proroguepresent I

. GOODWIN,ANGIER I
Chairman.

PHILLIPS THORE,WENDELI
Vice-Chairman.

A. HANSEN.ARTHUR
FRED A.
MICHAEL
CHARLES
STANLEY

HUTCHINSON.
T. O’BRIEN.
B. CAMPFIELD.
C. LARY.
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The Problem.
In the opinion of the Commission the Legislature, in

passing chapter 39 of the resolves, wisely incorporated
the subject of “the tendency towards discrimination in
employment on account of age” as a proper study for the
recess body to make. Reports of industries making use
of forty or forty-five year “dead line,” and of workers
being discarded for younger, more vigorous men and
women, have been current for the last few years. These
men and women, many in what is generally considered
the prime of life, have, by the hundreds, been thrown on
the industrial scrap heap, with little prospect of ever
obtaining future employment. They are, in many cases,
able-bodied men and women, capable of working, per-
haps, ten or fifteen more years. These discarded workers
have given the best years of their life to industry and have
lived honest, upright lives as good citizens of the Com-
monwealth and Nation. Small compensation has made
it impossible for them, while raising families, to save for
the days when they could no longer be employed. With
the pride of a citizen they have been reluctant to seek
public welfare aid and are now being supported by their
children. In many instances the children have their own
families to support and the care of a parent tends only to
increase the child’s burden and to prevent him from
doing as much for his children as had been done for him.
Those men and women, under the present old age assist-
ance statute, could not be cared for until they reached
the age of seventy, and this point alone is sufficient reason
for the discrimination problem being included in any
general investigation of the care of the aged needy.

DISCRIMINATION IN EMPLOYMENT
MAJORITY REPORT.
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Conclusions
There is no doubt in the minds of the majority of theC ommission that there is discrimination in industryagainst the older workers because of their age. Theprevalence of this form of discrimination has been madeapparent to the Commission members during the longseries of public hearings held in practically every large

industrial center in the Commonwealth. Numerous wit-
nesses have appeared before the Commission and relatedincidents of being discharged, by some of the largest
industrial plants in the Commonwealth, with the only
reason given that they were too old.

In the opinion of the majority of the Commission there
ha\ e been definite instances in which large amounts of
money were paid in back wages as a result of the indis-
criminate discharge of wage earners on account of age,
at the instance of the insurance companies.

The majority of the Commission found that the civil
service laws of the State and Federal governments, as
well as many large industries, have established a maximum
age limit of entering employment, in some cases as low
as thirty-five years of age, after which no new employee
can be hired.

Federal and state governments have established a
dangerous precedent in limiting the age at which persons
may apply for government positions, and are setting a
bad example to private industry.

A majority of the Commission are of the opinion that
discrimination against the older worker, who -is still
efficient and competent and a valuable asset to industry,
is due to the existence of legislation under which private
insurance companies are allowed to write, for profit,
coverage for industrial accidents and other forms of in-
dustrial insurance. This type of insurance, the Commis-
sion majority believes, should be operated by the Com-
monwealth under a State Fund plan.

The operation of a State Fund for this purpose would
eliminate the “profit making” of insurance companies,
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which, m the opinion of the majority of the Commission
members, is responsible for the discrimination against the
older workers. Private insurance companies, the majority
believes, have forced employers to discharge their older
workers by the threat of increased premiums. No such
tactics could or would be employed, the majority mem-
bers believe, under a State Fund, and as a result the
tendency towards discrimination against the older worker
would be materially curtailed.

Although the Commission is divided in its conclusions
on the question of discrimination in employment, the
majority of the members, for the reasons stated above,
recommend the enactment of an act (Appendix B) estab-
lishing a State Fund for compensation of employees
injured in industrial accidents, and enabling employers
to insure their own risks.

WENDELL PHILLIPS THORI
Vice-Chairman.

CHARLES B. CAMPFIELD
MICHAEL T. O’BRIEN.
FRED A. HUTCHINSON.
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We are unable to concur with the majority of the
Commission, either in their reasoning or conclusion on
the question of discrimination in employment on account
of age.

We readily agree that there is discrimination in indus-
try against the older employed worker, but believe there
is serious question whether such discrimination exists to
any appreciable extent solely on account of age.

During the present business depression many employers
of labor have apparently deemed it either necessary or
expedient to lay off certain employees. Some of these
employees have been the older workers, and it has been
easy for such persons to believe that they have been
discharged because they were “too old.”

We are not satisfied from our study and observations
and from the evidence adduced at our hearings that
there is widespread discrimination on account of age
alone.

We believe that in most cases where the older worker
is discharged during the period of abnormal conditions,
and younger men retained, it is because the employer is
satisfied that there has been a lessening of efficiency and
that the employee in question is no longer able to do as
much or as satisfactory work as formerly.

It is difficult for us of the minority to see how legis-
lation may be drafted to compel any employer to retain
an employee whom he believes is not as capable of pro-
ductive service as another applicant willing to work at
the same wage.

We are of the opinion that there is much less warrant
for criticism of industry in drawing an age “dead line
against older persons now employed than there is m
drawing such dead line in the case of new applicants for
positions. But in searching for some method to correct

DISCRIMINATION IN EMPLOYMENT
MINORITY REPORT.
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this situation we are confronted with the fact, brought
out in the majority report, that both the Federal and
State governments, under civil service requirements, set a
maximum age limit for applicants for positions.

We hesitate to suggest that government should set the
example to industry and remove maximum age restric-
tions when we contemplate the attack such a suggestion
would make upon present civil service laws, and again
we of the minority find it difficult to see how private
industry may be effectively controlled in this respect by
legislation.

We cannot concur with the majority in their reasoning
that discrimination against the older worker is caused by
the threat of increased premiums by insurance companies.

There has been a large and constant increase in com-
pensation insurance premiums, obviously attributable to
amendments to the workmen’s compensation law by
legislative action, which has resulted in more liberal
benefits. We are satisfied that this liberalization in the
supposed interest of the employee has, as a matter of
fact, by throwing an increasingly greater burden on in-
dustry, really been a detriment to employees in general.

In our opinion neither the evidence adduced at our
hearings nor the results of our further study and deliber-
ations warrant the finding of the majority that the insur-
ance companies, writing compensation insurance, are
responsible for age discrimination.

Even if we could agree with the majority in their
finding that the tendency towards discrimination is
caused by increased premiums, we would have to dissent
from their conclusion that the remedy is the creation of
a State Fund.

We suggest that since the scope of our inquiry is limited
to discrimination in industry on account of age, and since
the testimony given at our hearings and the facts gained
in our study are so far from being conclusive, it would
be more reasonable and judicial to recommend, if any-
thing, something less revolutionary than the proposal of
the majority to substitute for our present system the
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monopolistic State Fund which has so often been repudi-
ated in this Commonwealth.

The President has outlined to Congress a program of
social security which is apparently broad enough to
provide relief to the older worker discharged from in-
dustry. Our General Court should, we believe, refrain
from passing legislation pending the contemplated action
of Congress on related matters. There is abundant
reason why this Commission should take the same attitude
on this question as was taken on the question of old age
assistance, and recommend delay to await Federal action.
Furthermore, a special commission appointed to investi-
gate unemployment insurance has already reported to the
General Court in current House, No. 386, and has asked
to be continued until Congress takes action on unemploy-
ment insurance. It may well be that the final report of
that commission will recommend legislation in which this
Commission might concur as a reasonable solution of the
problem of discrimination.

Inasmuch as the State Fund plan is now put forward
by the majority of the Commission as the means to insure
continued employment to the older worker in industry,
it seems to be incumbent on the minority to enumerate,
briefly, some of the reasons why we dissent.

1. The State Fund plan has been perennially before
our Legislature, has been studied by at least three special
recess committees or commissions, and consistently dis-
approved by the General Court.

2. Wherever this type of insurance has been tried in
other States deficits have always resulted which naturally
become additional burdens on the taxpayers.

3. The plan would deprive the Commonwealth of the
taxes now paid by insurance companies on premiums,
amounting to approximately $150,000 annually.

4. Although proposed as a preventive of unemploy-
ment, it would itself bring about widespread unemploy-
ment by affecting the great number of persons who now
earn a living in whole or in part from commissions on
compensation insurance.
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5. It is an unwarranted encroachment by the govern-
ment into the field of private enterprise.

6. No business can be managed and conducted as
efficiently and economically by the government as it can
by private capital.

7. Political influence would sooner or later make itself
felt in the management, to the detriment of the public
interest.

8. It is unwise and unworkable to have the same board
administer the fund and pass upon claims. Efficiency
cannot result from a mingling of administrative and
judicial functions.

ANGIER L. GOODWIN.
ARTHUR A. HANSEN.
STANLEY C. LARY.
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In the Year One Thousand Nine Hundred and Thirty-Five.

Resolve Reviving and Continuing the Special Commission
established to make an Investigation and Study of
Proposed Changes in the Old Age Assistance Act.

1 Whereas, There is reason to believe that the Congress
2 of the United States will, during the year nineteen
3 hundred and thirty-five, and while the Massachusetts
4 Legislature is in session, enact a law providing for
5 federal co-operation with state old age relief statutes;
6 and
7 Whereas, The Majority of the special commission
8 on discrimination in employment and old age assist-
-9 ance, established by chapter thirty-nine of the resolves

10 of nineteen hundred and thirty-four, is prepared to
11 draft a new old age relief law for the commonwealth;
12 and
13 Whereas, It will not be material to delay drafting a
14 new old age relief law for this commonwealth until the
15 attitude of the federal government is better known;
16 therefore be it
17 Resolved, That the special commission, insofar as its
18 studies and investigations of the problem of aged
19 relief is concerned, is hereby revived and continued,
20 and the final report of said commission, together with

A[p PEN D I X A .

Cfce Commontoealtt) of Massachusetts
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21 drafts of legislation necessary to carry its recommen-
-22 dations into effect, shall be filed with the clerk of the
23 house of representatives on or before May first, nine-
-24 teen hundred and thirty-five.
25 For the purpose of this resolve said commission may
26 expend such sum, not exceeding dollars,
27 as may be hereafter appropriated therefor.
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In the Year One Thousand Nine Hundred and Thirty-Five.

An Act establishing a State Fund for Compensation of
Employees injured in Industrial Accidents and en-
abling Employers to Insure their Own Risks.
Be it enacted by the Senate and House of Repre-

sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The following words as used herein-
-2 after in this act shall, unless a different meaning is
3 plainly required by the context or specifically pre-
-4 scribed, have the following meanings;
5 (1) “Average weekly wages,” the earnings of the
6 injured employee during the period of twelve calendar
7 months immediately preceding the date of injury,
8 divided by fifty-two; but if the injured employee
9 lost more than two weeks’ time during such period,

10 the earnings for the remainder of such twelve calendar
11 months shall be divided by the number of weeks re-

-12 maining after the time so lost has been deducted.
13 Where by reason of the shortness of the time during

14 which the employee has been in the employment of
15 his employer, or the nature or terms of the employ-
-16 ment, it is impracticable to compute the average

Appendix B.

Cfie Commontoealti) of Massachusetts
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17 weekly wages, as above defined, regard may be had to
18 the average weekly amount which, during the twelve
19 months previous to the injury, was being earned by a

20 person in the same grade employed at the same wr ork
21 by the same employer, or, if there is no person so

22 employed, by a person in the same grade employed
23 in the same class of employment and in the same
24 district.
25 (2) “Department,” the department of industrial
26 accidents.
27 (3) “Dependents,” members of the employee’s
28 family or next of kin who were wholly or partly de-
-29 pendent upon the earnings of the employee for support
30 at the time of the injury.
31 (4) “Employee,” every person in the service of
32 another under any contract of hire, express or implied,
33 oral or written, except masters and seamen on vessels
34 engaged in interstate or foreign commerce, and except
35 one whose employment is not in the usual course of
36 the trade, business, profession or occupation of his
37 employer, but including one whose employment is for
38 any reason in violation of law. Any reference to an
39 employee who has been injured shall, when the em-
-40 ployee is dead, also include his legal representatives,
41 dependents and other persons to whom compensation
42 may be payable.
43 (5) “Employer,” includes the legal representatives
44 of a deceased employer.
45 (6) “Parties,” shall mean the employee or those
46 claiming under him and his employer.
47 (7) “Reviewing board,” the reviewing board desig-
-48 nated under section five of this act.
49 (8) “Subscriber,” every employer from whom full
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50 payment of his proper contribution to the state fund
51 has been received, or whose premiums the department
52 determines to be collectible.
53 (9) “Self-insurer,” one who is authorized by the
54 department to pay compensation directly to his
55 employees.

1 Section 2. This act shall be administered by the
2 department of industrial accidents, consisting of the
3 industrial accident board.

1 Section 3. Said department may appoint, employ
2 and remove such additional agents and employees as
3 may be necessary to fully administer this act.

1 Section 4. There may be established and main-
-2 tained under the control of the department not more
3 than ten branch offices in cities selected by it, from
4 time to time, after proper investigation, for the better
5 adjustment of disputed cases and for the better infor-
-6 mation of all parties as to their rights under this act.
7 Said department may provide such offices withrooms,
8 furniture and equipment, and appoint such officers,
9 agents, clerks and assistants as are necessary for the

10 discharge of its duties in connection with such offices.
11 The salaries of the members of this department, and
12 all other salaries and expenses of the commonwealth in
13 administering this act shall be paid out of moneys on

14 deposit to the credit of the state fund hereinafter
15 created.

1 Section 5. Section three of chapter twenty-four
2 of the General Laws shall remain in force and effect.

1 Section 6. The department shall be in continuous
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2 session and open for the transaction of business during
3 all the business hours of each and every day, excepting
4 Sundays and legal holidays. All sessions shall be open
sto the public. All proceedings of the department shall
6 be shown on its records of proceedings, which shall be
7 public records, and shall contain a record of each case

8 considered, and the award made with respect thereto,
9 and all voting shall be had by the calling of each

10 member’s name by the secretary, and each vote shall
11 be recorded as cast.

1 Section 7. The department shall provide itself
2 with a proper seal for the authentication of its acts.
3 The department shall keep and maintain its principal
4 office in the city of Boston.

1 Section 8. The department shall make all neces-
-2 sary inspections and investigations relating to causes
3 of injuries for which compensation may be claimed,
4 and for this purpose any member or employee thereof
5 may at any time enter places of employment when
6 being used for business purposes. It shall also have
7 the powers and duties set forth in this chapter.

1 Section 9. The state board for vocational train-
-2 ing shall aid persons whose earning capacity has been
3 impaired by industrial accident while residents of the
4 commonwealth in obtaining such education, training
5 and employment as will tend to restore their earning
6 capacity. It may co-operate with the United States
7 government, and in co-operation with the department
8 of education may establish and maintain, or assist in
9 so doing in schools or institutions supported wholly

10 or in part by the commonwealth, such courses as it
11 may deem expedient, and otherwise may act in such
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12 manner as it may deem necessary to accomplish the
13 purpose of this section.

1 Section 10. The department shall make an annual
2 report.

1 Section 11. There is hereby created a state fund
2 entitled the workmen’s compensation fund. The state
3 treasurer shall be the custodian of this fund and every
4 employer having a usual place of business within the
5 commonwealth may obtain the benefits of a subscriber
6 under this act by subscribing to and paying premiums
7 into the state fund as hereinafter set forth, or by
8 obtaining authorization from the department to pay
9 compensation direct under the provisions of this act.

10 Compensation shall be paid from such state fund to
11 employees of subscribing employers receiving injury
12 in the manner specified in this act as entitling one to
13 benefits, if such injury is received within the jurisdic-
-14 tion of this commonwealth, or if such injury is received
15 without the commonwealth and if the contract of
16 employment is negotiated in whole or in part, or made
17 within this commonwealth.
18 The department shall fix the amount of compensa-
-19 tion or other relief to which the employee of a self-
-20 insurer shall be entitled and no agreement between
21 employer and employee with reference thereto shall
22 be valid unless approved by the department as finally
23 settling the employee’s rights. Upon proof to the
24 satisfaction of the department that any self-insurer
25 has coerced or attempted to coerce any injured em-
-26 ployee in respect to the amount or duration of his
27 compensation, the department shall forthwith termi-
-28 nate the right of such employer to be a self-insurer.



HOUSE —No. 1875.1935.] 25

1 Section 12. A subscriber or a self-insurer shall
2 not be liable to respond in damages at common law
3 or by statute for injuries or death to any of his em-
-4 ployees wherever occurring during the period he is
5 such subscriber or self-insurer; provided, that the
6 injured employee has remained in his service with
7 notice that his employer has paid into the insurance
8 fund the premiums provided by this act or is author-
-9 ized to self-insure.

1 Section 13. Non-subscribers to the state fund
2 and those not authorized to self-insure, shall be liable
3 to their employees for damages suffered by reason of
4 personal injuries sustained in the course of employ-
-5 ment caused by the wrongful act, neglect or fault of
6 the employer, within the scope of their employment or
7 any of the employer’s officers, agents or employees,
8 and also to the representatives of such employees where
9 death results from such injuries, and in such action,

10 it shall not be a defence:
11 (1) That the employee
12 (2) That the injury w
13 of a fellow employee.
14 (3) That the employee
15 injury.

was negligent.
is caused by the negligence

had assumed the risk of the

16 This section shall not apply to actions for death or
17 to recover damages for personal injuries sustained (a)
18 by domestic servants and farm laborers, ( b ) by em-
-19 ployees of a subscriber or self-insurer.

1 Section 14. The department shall disburse the
2 state insurance fund to each employee of subscriber
3 who has received a personal injury arising out of and
4 in the course of his employment, or arising out of an
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5 ordinary risk of the street while actually engaged with
6 his employer’s authorization in the business affairs
7 or undertakings of his employer wheresoever such
8 injury has occurred and which has not been personally
9 self-inflicted, or to the dependents of such employee

10 in case death has ensued.
11 All employers electing directly to compensate their
12 injured employees in compliance with this act, shall
13 pay to each employee who has received a personal
14 injury arising out of and in the course of his employ-
-15 ment, or arising out of an ordinary risk of the street
16 while actually engaged with his employer’s authoriza-
-17 tion in the business affairs or undertakings of his
18 employer unless the injury or death of such employee
19 has purposely been self-inflicted, the compensation
20 provided for by this act as fixed by said department
21 and shall furnish such medical, surgical, nursing and
22 hospital care and attention, artificial appliances or
23 funeral expenses as the department shall determine
24 to be required under this act.

1 Section 15. Those employers who abide by the
2 rules of the department, and are determined by the
3 department to be of sufficient financial ability to
4 render certain the payment of compensation to in-
-5 jured employees or to the dependents of deceased
6 employees, and the furnishing of medical, surgical,
7 nursing and hospital attention and services, artificial
8 appliances and medicines, and funeral expenses equal
9 to those that are provided for by this law, and who

10 do not desire to insure the payment thereof out of
11 the state fund by subscribing thereto, may elect,
12 subject to the approval of the department, to pay
13 individually and directly such compensation and
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14 furnish such medical, surgical, nursing and hospital
15 services and attention, artificial appliances and funeral
16 expenses to such injured employees. The department
17 shall require from such employers such security as it
18 shall deem proper, adequate and sufficient to compel
19 or secure to such injured employees the payment of
20 the compensation and expenses herein provided to be
21 paid to the employees of subscribers. Any security
22 accepted by said department as hereinbefore provided
23 as security for said payment shall be deposited with
24 the state treasurer, whose duty it shall be to have
25 custody thereof and to retain the same in his pos-
-26 session according to the conditions prescribed by the
27 order of said department accepting the same as
28 security; and the said treasurer shall retain possession
29 of said security until such time as he may be directed
30 by said department as to the mode and manner of
31 his disposition of the same; and said department shall
32 make and publish rules and regulations governing the
33 mode and manner of making application, and the
34 nature and extent of the proof required to justify such
35 findings of facts by said department, so as to permit
36 such elections by such employers to self-insure, which
37 rules and regulations shall be general in their appli-
-38 cation; one of which rules shall provide that all
39 employers electing directly to compensate their in-
-40 jured employees, as herein provided, shall pay into
41 the state insurance fund such amount or amounts as
42 the department may estimate are required for ex-
-43 penses referred to in section twenty-four. The de-
-44 partment may at any time change or modify its finds
45 of fact herein provided for, if in its judgment such
46 action is necessary or desirable to secure or to assure
47 a strict compliance with all the provisions of law in
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48 reference to the payment of compensation and the
49 furnishing of medical, nursing and hospital services,
50 artificial appliances and medicines, and funeral ex-
-51 penses to injured employees.

1 Section 16. This act shall not affect valid con-
-2 tracts of insurance (existing as of the effective date
3 of this act) providing for the payment of benefits to
4 employees entitled thereto under chapter one hundred
5 and fifty-two of the General Laws as amended, if such
6 contracts be for a term not later than one year and one
7 month after the effective date of this act. The rights
8 of employees under such contracts and employers
9 parties thereto shall be determined in accordance with

10 said chapter one hundred and fifty-two of the General
11 Laws as amended.

1 Section 17. Immediately upon the passage of
2 this act the rates then in effect which had been ap-
-3 proved by the insurance commissioner shall continue
4 in force until said department shall deem fit, under
5 this act, to change or revise the same.

1 Section 18. As soon as reasonably possible after
2 the effective date of this act, the department shall send
3 to all known employers electing to subscribe to the
4 state fund, a bill for premiums for that portion of the
5 next ensuing year expiring on the first bill date there-
-6 after, based upon the determination of the board, of
7 the amount of subscription due under this act, which
8 bill shall be due and payable to the state treasurer, as

9 custodian of the said fund, not later than thirty days

10 thereafter. Thereafter, on the first days of April,



1935.] HOUSE - No. 1875. 29

11 July, October and January, known as the bill dates,
12 the department shall send bills for premiums for the
13 next ensuing quarter to all such employers, excepting
14 such employers as have obtained authorization from
15 the department to pay compensation direct under the
16 provisions of this act, as is hereinafter provided, which
17 bill shall be due and payable to the state treasurer, as
18 custodian of the said fund, on the last day of the month
19 rendered. If any employer fails to pay such premium
20 when due, it shall be collected in an action of contract
21 instituted by the attorney general. Any judgment
22 obtained in such action shall have the same preference
23 against the assets of the judgment debtor as is now or
24 may hereafter be allowed by law on a judgment
25 rendered for claims for taxes due the commonwealth.
26 A duplicate of each bill sent under this section to an
27 employer shall be sent to the treasurer of this com-
-28 monwealth.

1 Section 19. The amount of premiums due from
2 a subscriber shall be determined by the department
3 by applying to the estimated pay rolls of such sub-
-4 scriber the proper rate. There shall be a mathematical
5 adjustment of premiums for or against any employer
6 whose pay roll is different from that estimated, based
7 upon such increase or diminution of pay roll.

1 Section 20. Any employer who ceases to be a
2 subscribing employer shall be entitled to a pro rata
3 refund of unearned premium.

1 Section 21. One year after this act becomes effec-
-2 tive, or earlier, and annually thereafter, or sooner, a
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3 revision of rates shall be made in accordance with the
4 experience of the department in the administration
5 of the law as shown by the accounts kept as herein
6 provided; and said department shall adopt rules
7 governing said rate revisions, the object of which shall
8 be to make an equitable distribution of losses among
9 the several classes of occupations or industries, which

10 rules shall be general in their application.

1 Section 22. It shall be the duty of the depart-
-2 ment, in the exercise of the powers and discretion con-
-3 ferred upon it by this act, ultimately to fix and main-
-4 tain for each class of occupation or industry the lowest
5 possible rates of premium consistent with the main-
-6 tenance of a solvent state insurance fund, and the
7 creation and maintenance of a reasonable surplus, after
8 the payment of legitimate claims for injury and death
9 that it may authorize to be paid from the state insur-

-10 ance fund for the benefit of injured employees and the
11 dependents of deceased employees; and in order that
12 said object may be accomplished, said department
13 shall observe the following requirements in classifying
14 occupations or industries and in fixing the rates of
15 premium for the risks of the same:
16 (a) It shall keep an accurate account of the money
17 paid in premiums by each of the several classes of
18 occupations or industries, and the losses on account
19 of injuries and death of employees therein, and it shall
20 also keep an account of the money received from each
21 individual employer and the amount of losses incurred
22 against the state insurance fund on account of injuries
23 and death of the employee of such employer.
24 ( b ) So much of the money paid into such fund shall
25 be set aside for the creation of a surplus as the depart-
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26 ment shall deem necessary to guarantee a solvent state
27 insurance fund.
28 (c) The department shall have the power to apply
29 that form of rating system which, in its judgment, is
30 best calculated to merit or individually rate the risk
31 most equitably, predicated upon the basis of its indus-
-32 trial accident experience, and to encourage and stimu-
-33 late accident prevention; it shall develop fixed and
34 equitable rules controlling same.

1 Section 23. Every employer, firm or corporation
2 who is authorized by the department to carry his own
3 insurance shall contribute to the state insurance fund
4 such amounts as may be reasonably fixed by the de-
-5 partment as its expense, caused by the administration
6 of this act in determining the rights of employees of
7 such self-insurer.

1 Section 24. The department shall adopt rules
2 and regulations with respect to the collections, main-
-3 tenance and disbursement of the state insurance fund,
4 one of which rules shall provide that in the event there
5 is developed as of any given rate revision date a surplus
6 of earned premiums over all losses which, in the judg-
-7 ment of the department, is larger than is necessary
8 adequately to safeguard the solvency of the fund, the
9 department may revert such excess surplus to the

10 subscriber to the fund in either the form of cash refund
11 or credit premium. Another of which rules shall pro-
-12 vide that in event the amount of premiums collected
13 from any employer for the period of six months is
14 calculated by using the estimated expenditure of wages
15 for the period of time covered by such premium pay-
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16 merits as a basis, that an adjustment of the amount of
17 such premiums shall be made at the end of six months’
18 period, and the actual amount of such premiums shall
19 be determined in accordance with the amount of the
20 actual expenditure of wages for said period; and in the
21 event such wage expenditure for said period is less than
22 the amount on which such estimated premium was
23 collected, then such employer shall be entitled to
24 receive a refund from the state insurance fund of the
25 difference between the amount so paid by him and the
26 amount so found to be actually due, or to have the
27 amount of such difference credited on succeeding pre-
-28 mium payments, at his option; and should such actual
29 premium, when ascertained as aforesaid, exceed in
30 amount the premium so paid by such employer at the
31 beginning of such six months’ period, such employer
32 shall immediately, upon being advised of the true
33 amount of such premiums due, forthwith pay to the
34 treasurer of the state an amount equal to the difference
35 between the amount actually found to be due and the
36 amount paid by him at the beginning of said six
37 months’ period.

1 Section 25. The state treasurer shall be the cus-
-2 todian of the state fund, and all disbursements from
3 said fund shall be paid by him upon vouchers author-
-4 ized by the department and signed by any four mem-

-5 bers thereof, from moneys on deposit to the credit of
6 the said state fund; or such vouchers may bear the
7 facsimile signature of the members of said department
8 printed thereon, and the signature of the deputy or

9 other employee of such department charged with the
10 duty of keeping the account of the state insurance
11 fund and with the preparation of vouchers for the
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12 payment of compensation to injured employees and
13 to the dependents of deceased employees.

1 Section 26. The state treasurer is hereby author-
-2 ized to deposit any portion of the state fund not needed
3 for immediate use in the same manner and subject to
4 all the provisions of law with respect to the deposit of
5 state funds by such treasurer, and all interest earned
6 by such portions of the state fund as may be deposited
7 by the state treasurer pursuant to the authority herein
8 given shall be collected by him and placed to the credit
9 of said fund.

1 Section 27. The state treasurer shall give a sepa-
-2 rate and additional bond in such amount as may be
3 fixed by the governor and council, with sureties to their
4 approval, conditioned upon the faithful performance
5 of his duties as custodian of the state insurance fund.

1 Section 28. In February of each year, and at
2 such other times as the department may require, the
3 state treasurer shall certify to the department the
4 amount of money that has been paid to him for credit
5 to the state insurance fund, and at the same time shall
6 certify to the department the names of such as may
7 have made default in the payments hereinbefore pro-
-8 vided and the respective amounts for which they are
9in default. When any default is made in the payments

10 of the sum hereinbefore required to be contributed to
11 the state insurance fund, or when any one fails, neglects
12 or refuses to perform any act or acts required to be
13 performed by him with reference to the making of such
14 payment, it shall be the duty of the department forth-
-15 with to cause to be instituted the proper proceedings
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16 forthwith to compel such payment or payments to be
17 made or such acts to be done.

1 Section 29. No agreement of the parties with
2 reference to any compensation payable or relief pro-
-3 vided for in this act shall be valid without the approval
4 of the department. No agreement by any employee to
5 waive his rights to compensation shall be valid.

1 Section 30. Upon receipt of a notice of injury, the
2 department shall cause an investigation to be made
3 of the circumstances of such injury, and shall deter-
-4 mine in the first instance by hearing whether such
5 employee be entitled to compensation, and if so, in
6 what amount. Notice of such hearing and opportunity
7 to attend and be heard shall be afforded the employee
8 and employer.

1 Section 31. Said hearing shall be conducted by a
2 member of said department, who shall make such
3 inquiries and investigations as shall be deemed neces-
-4 sary. The hearing shall be held by a member of such
5 department in the city or town wyhere the accident
6 occurred, or in such other place as the department
7 may designate; and the decision of the member,
8 together with a statement of the evidence, his findings
9 of fact, ruling of law and other matters pertinent to

10 questions arising before him shall be filed with the
11 department. Unless a claim for review is filed by one

12 of the parties within seven days, the decision shall be
13 final upon all matters and shall be enforceable.

1 Section 32. If a claim for a review is filed, the
2 reviewing board shall hear the parties and may hear
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3 evidence in regard to pertinent matters, and may
4 revise the decision in whole or in part, or may refer
5 the matter back to the member (or to another member)
6 for further findings of fact, and shall file its decision
7 with the records of the proceedings and notify the
8 parties. No party shall as of right be entitled to a
9 second hearing upon questions of fact.

1 Section 33. Questions as to a weekly payment
2 may be heard and decided by the reviewing board, or
3 any member of the department, and the reviewing
4 board or such member may, in accordance with the
5 evidence and subject to this chapter, issue any order
6 deemed advisable. If the case is heard and decided
7 by a member, his decision may be reviewed under
8 sections thirty-four and thirty-five if claim for review
9 is filed by either party within seven days.

1 Section 34. Fees of attorneys and physicians
2 and charges of hospitals for services under this chapter
3 shall be subject to the approval of the department.
4 If the employer and any physician or hospital, or the
5 employee and any attorney, fail to agree as to the
6 amount to be paid for such services, either party may
7 notify the department, which may thereupon assign
8 the case for hearing by a member thereof. The mem-
-9 ber shall report the facts to the department for decision

10 and the decision shall be enforceable under section
11 eleven, chapter one hundred and fifty-two.

1 Section 35. If the reviewing board, any member
2 of the department or any court before which proceed-
-3 ings under this chapter are brought determines that
4 such proceedings have been brought, prosecuted or
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5 defended without reasonable ground, the whole cost
6 of the proceedings shall be assessed upon the party
7 who has so brought, prosecuted or defended them.

1 Section 36. Where the injury for which compensa-
-2 tion is payable is caused under circumstances creating
3 legal liability in some person other than the employer
4 to pay damages in respect thereof, the employees may
5 receive compensation under this act and proceed at
6 law against such person so responsible for damages,
7 and the department may do so in his name, but out
8 of the proceeds recoverable by settlement or suit upon
9 claim for damages there shall first be paid to the state

10 fund so much as is necessary to reimburse it for pay-
-11 ments made by way of compensation to such employee
12 and expenses, and the excess, if there be any, shall be
13 paid to the employee.

1 Section 37. Every subscriber and self-insurer
2 shall hereafter keep a record of all injuries, fatal or

3 otherwise, received by his employees in the course of
4 their employment. Within forty-eight hours, not
5 counting Sundays and legal holidays, after the occur-
-6 rence of an injury, a written report thereof shall be
7 made to the department on blanks to be procured from
8 it. Upon the termination of the disability of the
9 injured employee, the employer shall make a supple-

-10 mental report upon blanks to be procured from it.
11 If the disability extends beyond a period of sixty days
12 the employer shall report to the department at the

13 end of such period that the injured employee is still

14 disabled, and upon the termination of the disability

15 shall file a final supplemental report as provided above.
16 The said reports shall contain the name and nature of



HOUSE - No. 1875.1935.] 37

17 the business of the employer, the situation of the
18 establishment, the name, age, sex and occupation of
19 the injured employee, and shall state the date and
20 hour of any accident causing the injury, the nature
21 and cause of the injury, and other informationrequired
22 by the department.
23 Subscribers or self-insurers refusing or neglecting to
24 make the report required by this section shall be
25 punished by a fine of not more than one hundred
26 dollars.
27 Copies of reports of injuries filed hereunder with the
28 department and statistics and data compiled therefrom
29 shall be kept available by it, and shall be furnished on
30 request to the department of labor and industries for
31 its own use.
32 Within sixty days after the termination of the dis-
-33 ability of the injured employee, self-insurer shall file
34 with the department a statement showing the total
35 payments made or to be made for compensation and
36 for medical services for such injured employee.

1 Section 38. Copies of hospital records kept in
2 accordance with section seventy of chapter one hun-
-3 dred and eleven of the General Laws, certified by the
4 persons in custody thereof to be true and complete,
5 shall be admissible in evidence in proceedings before
6 the department or any member thereof. The depart-
-7 ment or any member, before admitting any such copy,
8 in evidence, may require the party offering the same
9 to produce the original record.

1 Section 39. Each employer paying the premiums
2 provided by this act into the state fund, or electing
3 directly to pay compensation to his injured employees,
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4 as provided herein, shall post in conspicuous places
5 about his place of employment typewritten or printed
6 notices stating the fact that he has made such pay-
-7 ment, or that he has complied with the said act and
8 all of the rules and regulations of the department made
9 in pursuance thereof, and has been authorized by said

10 department directly to compensate such said em-
-11 ployees, as the case may be, and the same when so
12 posted constitutes sufficient notice to his employees
13 of the fact that he has made such payment or that he
14 has complied with such elective provision of this act.

1 Section 40. Every subscriber and self-insurer
2 shall give written or printed notice to every person
3 with whom he is about to enter into a contract of hire
4 that he has provided for payment to injured employees
5 from the state fund or directly. An employer ceasing
6 to be a subscriber or self-insurer, shall, on or before
7 the day on which his such status expires, give written
8 or printed notice thereof to all persons under contract
9 with him. He shall file a copy of said notice with the

10 department. The notices required may be given in
11 such manner as may be approved by the department.
12 For culpable failure to give any of such notices, the
13 offending subscriber or self-insurer shall be liable to a
14 fine not in excess of five hundred dollars.

1 Section 41. If an employee of a subscriber or

2 self-insurer accepts payment from the state fund or a

3 self-insurer on account of personal injury, such action
4 shall constitute a release to the subscriber or self-
-5 insurer of all claims or demands at law, if any, arising

6 from the injury.

1 Section 42. An employee of a subscriber or self-
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2 insurer shall be held to have waived his right of action
3 at common law or under the law of any other jurisdic-
-4 tion in respect to an injury therein occurring to recover
5 damages for personal injuries if he shall not have given
6 his such employer, at the time of his contract of hire,
7 written notice that he claimed such right, or, if the
8 contract of hire was made before the employer became
9 such subscriber or self-insurer, if the employee shall

10 not have given the said notice within thirty days of
11 notice of such subscription or self-insurance. An
12 employee who has given notice to his such employer
13 that he claimed his right of action at common law may
14 waive such claim by a written notice, which shall take
15 effect five days after it is delivered to the employer
16 or his agent. The notices required by this section
17 shall be given in such manner as the department may
18 approve.

1 Section 43. If the employee is injured by reason
2 of the serious and willful misconduct of a subscriber
3 or self-insurer, or of any person intrusted with and
4 exercising the powers of superintendence for such
5 subscriber or self-insurer, the amounts of compensation
6 provided for in this act shall be doubled. In such
7 case the employer shall forthwith, upon final deter-
-8 mination of the claim, pay to the state fund the amount
9 of extra compensation required to be paid to the

10 employee, whereupon said employee shall be paid such
11 extra compensation. If claim is made under this
12 section, the subscriber or self-insurer may appear and
13 defend against this claim only.

1 Section 44. An employee shall be entitled to
2 receive compensation in accordance with the terms of
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3 this act from the date of disability, provided such
4 disability exceeds twenty-eight days; otherwise com-
-5 pensation shall be allowed after the first three days,
6 except the disbursements hereinafter authorized for
7 medical, artificial appliances, nursing and funeral
8 expenses may in any event be allowed.

1 Section 45. Every employee of a subscriber who
2 receives a personal injury arising out of and in the
3 course of his employment, wheresoever such injury
4 has occurred, provided the same was not purposely
5 self-inflicted, on or after the effective date of this law
6 shall be paid such compensation out of the state fund
7 as is provided herein, and shall be entitled to receive
8 such medical, nursing and hospital service, artificial
9 appliances and medicines, and such amount of funeral

10 expenses as are payable by the terms of this act. This
11 provision shall not apply to an employee who has
12 given notice that he insists upon his common law
13 rights, as provided in this act. Every employee of a
14 self-insurer shall be entitled upon such injury to the
15 same benefits, to be paid or furnished by such self-
-16 insurer.

1 Section 46. An injury or death shall be deemed
2 to have been “purposely self-inflicted,” as those words
3 are used in this act, when in fact it is so inflicted or
4 when serious and willful misconduct of the employee
5 has directly caused the same.

1 Section 47. (1) In all cases where death results
2 from the injury wherein the deceased left a widow
3 with children who were dependent upon his earnings
4 for support, the following compensation shall be paid:
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5 to the widow, so long as she remains unmarried,
6 twenty-seven dollars a week if and so long as there are
7 more than two children of the deceased who are under
8 the age of eighteen, or over said age and physically
9 or mentally incapacitated from earning; twenty-five

10 dollars a week if and so long as there are two such
11 children; twenty-three dollars a week if and so long as
12 there is one such child; and twenty-one dollars a week
13 if and so long as there is no child; and if the widow
14 dies, to such children, equal shares, twenty-seven
15 dollars a week if and so long as there are three or more
16 such children; twenty-five dollars a week if and so
17 long as there are two such children; and twenty-one
18 dollars a week if and so long as there is one such child;
19 but if such widow remarries, the aforesaid payments
20 to her shall terminate, and the balance of compensa-
-21 tion shall be paid to the children each week, if and so
22 long as there are more than three, his or her propor-
-23 tionate share of twenty-seven dollars, and each of said
24 children, if and so long as there are less than three,
25 shall be paid nine dollars each week.
26 The period covered by the payments provided for
27 by the foregoing provisions of this section shall not
28 be longer than eight years.
29 When weekly payments have been made to an
30 injured employee before his death, the compensation
31 under the foregoing provisions of this section shall
32 begin from the date of the last of said payments, but
33 shall not continue more than eight years from the date
34 of the injury. The total of such payments shall not
35 exceed seven thousand five hundred dollars.
36 (2) If there are one or more wholly dependent
37 persons at the time of the death (other than as pro-
-38 vided in sub-paragraph four of this section) the pay-
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39 merit to such person or persons shall be sixty-six and
40 two thirds per cent of the average weekly wages, not
41 to exceed twenty-one dollars per week in any case, and
42 to continue for the remainder of the period between
43 the date of the death and eight years after the date
44 of the injury, and not to amount to more than a maxi-
-45 mum of seven thousand dollars, nor less than a mini-
-46 mum of two thousand dollars.
47 If there were partially dependent persons at the
48 time of the death the payment to such persons shall
49 be sixty-six and two thirds per cent of the average
50 weekly wages, not to exceed twenty-one dollars per
51 week in any case, and to continue for all or such portion
52 of the period of eight years after the date of the injury
53 as the department in each case may determine, and not
54 to amount to more than a maximum of seven thousand
55 dollars.
56 (3) In cases in which compensation on account of
57 the injury has been continuous to the time of the death
58 of the injured person, and the death is the result of
59 such original injury, compensation shall be paid for
60 such death whenever it occurs, deducting from the
61 final award therefor the total amount theretofore paid
62 on account of total or partial disability on account of
63 such injury.

1 Section 48. The following persons shall be pre-
-2 sumed to be wholly dependent for support upon a

3 deceased employee:
4 (a) A wife upon a husband with whom she lives at
5 the time of his death, or from whom at the time of his
6 death the department shall find the wife was living

7 apart for justifiable cause or because he had deserted
8 her.
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9 (6) A husband upon a wife with whom he lives at
10 the time of her death.
11 (c) A child or children under the age of eighteen
12 years, or over said age if physically or mentally inca-
-13 pacitated from earning, upon the parent with whom
14 he or she is living at the time of the death of such
15 parent, or upon a parent who was at the time of his
16 death legally bound to support or under a court order
17 to contribute toward the support of such child or
18 children, although living apart from such child or
19 children.
20 (d) A parent upon an unmarried child under the
21 age of twenty-one years, provided that such child was
22 living with the parent at the time of the injury resulting
23 in death.
24 In all other cases, the question of dependency, in
25 whole or in part, shall be determined in accordance
26 with the facts in each particular case existing at the
27 time of the injury resulting in the death of such em-
-28 ployee; but no person shall be considered as dependent
29 unless a member of the family of the deceased em-
-30 ployee, or bearing to him the relation of husband or
31 widow, lineal descendant, ancestor, or brother or
32 sister. The word “child” as used in this act shall
33 include a posthumous child and a child legally adopted
34 prior to the injury.

1 Section 49. In addition to the compensation
2 provided herein, the department shall authorize and
3 order the disbursement and payment from the state
4 insurance fund of such amounts for medical, nursing
5 and hospital services rendered to an employee and
6 medicine furnished him as it may deem proper; and
7 in case death ensues from the injury reasonable funeral
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8 expenses shall be disbursed and paid from the fund
9 in an amount not to exceed the sum of two hundred

10 dollars; and such department shall have full power to
11 adopt rules and regulations with respect to furnishing
12 medical, nursing and hospital service, artificial appli-
-13 ances and medicine to injured employees entitled
14 thereto, and for the payment therefor.

1 Section 50. In case of temporary disability, such
2 injured employee shall receive sixty-six and two thirds
3 per cent of his or her average weekly wages so long as
4 such disability is total, not to exceed a maximum of
5 twenty-one dollars per week, and not less than a
6 minimum of ten dollars per week, unless the em-
-7 ployee’s wages shall be less than ten dollars per week,
8 in which event he or she shall receive compensation
9 equal to his or her full wages; but in no case to con-

10 tinue for more than eight years from the date of the
11 injury, nor to exceed seven thousand dollars.

1 Section 51. In case of injury resulting in partial
2 disability, such injured employee shall receive sixty-six
3 and two thirds per cent of his or her average weekly
4 wages so long as such disability is partial, not to exceed
5 a maximum of twenty-one dollars per week, nor a

6 greater sum in the aggregate than seven thousand
7 dollars, and such compensation shall be in addition
8 to the compensation allowed to the claimant for the
9 period of temporary total disability resulting from

10 such injury.

1 Section 52. In cases included in the following

2 schedule, the disability in each case shall be deemed
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3 to continue for the period specified, and the compen-
-4 sation so paid for such injury shall be as specified
5 herein, and shall be in addition to the compensation
6 allowed to the claimant for the period of temporary
7 total disability resulting from such injury, to wit:
8 For the loss of a thumb, sixty-six and two thirds
9 per cent of the average weekly wages during seventy-

-10 five weeks.
11 For the loss of a first finger, commonly called index
12 finger, sixty-six and two thirds per cent of the average
13 weekly wages during forty-five weeks.
14 For the loss of a second finger, sixty-six and two
15 thirds per cent of the average weekly wages during
16 forty weeks.
17 For the loss of a third finger, sixty-six and two
18 thirds per cent of the average weekly wages during
19 twenty-five weeks.
20 For the loss of a fourth finger, commonly known as
21 the little finger, sixty-six and two thirds per cent of
22 the average weekly wages during twenty weeks.
23 The loss of the second, or distal, phalanx of the
24 thumb shall be considered to be equal to the loss of
25 one half of such thumb; the loss of more than one
26 half of such thumb shall be considered to be equal to
27 the loss of the whole thumb.
28 The loss of the third, or distal, phalanx of any finger
29 shall be considered to be equal to the loss of one third
30 of such finger.
31 The loss of the middle, or second, phalanx of any
32 finger shall be considered to be equal to the loss of
33 two thirds of such finger.
34 The loss of more than the middle and distal phalan-
-35 ges of any finger shall be considered to be equal to
36 the loss of the whole finger; provided, however, that
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37 in no case will the amount received for more than one
38 finger exceed the amount provided in this schedule for
39 the loss of a hand.
40 For the loss of the metacarpal bone (bones of palm)
41 for the corresponding thumb, finger or fingers as above,
42 add ten weeks to the number of weeks as above.
43 For ankylosis (total stiffness of) or contracture (due
44 to scars or injuries) which makes any of the fingers,
45 thumbs, or parts of either more than useless, the same
46 number of weeks apply to such members or parts
47 thereof as given above.
48 For the loss of a hand, sixty-six and two thirds per
49 cent of the average weekly wages during two hundred
50 weeks.
51 For the loss of an arm, sixty-six and two thirds per
52 cent of the average weekly wages during two hundred
53 and fifty weeks.
54 For the loss of a great toe, sixty-six and two thirds
55 per cent of the average weekly wages during forty
56 weeks.
57 For the loss of one of the toes, other than the great
58 toe, sixty-six and two thirds per cent of the average
59 weekly wages during fifteen weeks.
60 The loss of more than two thirds of any toe shall be
61 considered to be equal to the loss of the whole toe.
62 The loss of less than two thirds of any toe shall be
63 considered to be no loss.
64 For the loss of a foot, sixty-six and two thirds per

65 cent of the average weekly wages during one hundred
66 and sixty weeks.
67 For the loss of a leg, sixty-six and two thirds per
68 cent of the average weekly wages during two hundred
69 and twenty-five weeks.
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70 For the loss of an eye, sixty-six and two thirds per
71 cent of the average weekly wages during one hundred
72 and fifty weeks.
73 For the permanent partial loss of sight of an eye,
74 sixty-six and two thirds per cent of the average weekly
75 wages for such portion of one hundred and fifty weeks
76 as the department of industrial accidents may in each
77 case determine, based upon the percentage of vision
78 actually lost as a result of the casualty, but in no case
79 shall an award of compensation be made for less than
80 a twenty-five per cent loss of vision.

1 Section 53. If an employee who had previously
2 incurred permanent partial disability through the
3 loss of one hand, one foot, one leg, one arm or one eye
4 incurs permanent total disability through the loss of
5 another member or organ, he or she shall be paid, in
6 addition to the compensation for permanent partial
7 disability provided in this section, and after the cessa-
-8 tion of the payments for the prescribed period of
9 weeks, special compensation for the remainder of his

10 or her life, to the amount of sixty-six and two thirds
11 per centum of the average weekly wages earned by
12 him at the time the total permanent disability was
13 incurred. Such additional compensation shall be paid
14 out of the funds in possession of the department.
15 The amounts specified in this clause are all subject
16 to the limitation as to the maximum weekly amount
17 payable as hereinbefore specified in this section.

1 Section 54. No savings or insurance of the in-
-2 jured employee independent of this chapter shall be
3 considered in determining the compensation payable



HOUSE —No. 1875. [Feb.48

4 thereunder, nor shall benefits derived from any other
5 source than the insurer be considered in such deter-
-6 mination.

1 Section 55. The benefits in case of death shall be
2 paid to such one or more of the dependents of the
3 decedent, for the benefit of all the dependents, as may
4 be determined by the department. Payment to a
5 dependent subsequent in right may be made if the
6 department deem it proper, and shall operate to dis-
-7 charge all other claims therefor. The dependents, or
8 person to whom benefits are paid, shall apply the same
9 to the use of the several beneficiaries thereof according

10 to their respective claims upon the decedent for sup-
-11 port, in compliance with the finding and direction of
12 the department.
13 In all cases of death where the dependents are a
14 widow and one or more children, it shall be sufficient
15 for the widow to make application to the department
16 on behalf of herself and children; and in cases where
17 all the dependents are children, the application shall
18 be made by the guardian or next friend of such
19 dependents.
20 In all cases of death from causes other than the
21 injury for which award had heretofore been made on
22 account of temporary or permanent, partial or total
23 disability, in which there remains an unpaid balance,
24 representing payments accrued and due decedent at
25 the time of his or her death, the department may, after
26 satisfactory proof has been made warranting such
27 action, award or pay any unpaid balance of such award
28 in whole or in part to the dependents of the decedent,
29 or for services rendered on account of the last illness
30 or death of such decedent, as the department shall
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31 determine in accordance with the circumstances in
32 each such case.

1 Section 56. Upon giving by an employee or an
2 employer to the department of notice that the em-
-3 ployee has sustained an injury, his right to compensa-
-4 tion shall arise without further claim on his part, and
5 without necessity of filing a formal claim therefor;
6 provided, that no right to compensation shall exist
7 unless notice of an injury be given to the department
8 within two years of its occurrence, if the employer be
9 a subscriber. If the employer be ignorant of the occur-

-10 rence of the injury, the employee or his representative
11 shall give him notice thereof within two years of its
12 occurrence. No notice is required to be given by an
13 employee to an employer who has knowledge of the
14 occurrence or sustaining of an injury within two years
15 of such occurrence. Any form of written communica-
-16 tion signed by or in behalf of the employee stating in
17 ordinary language the time, place and cause of the
18 injury shall be considered a sufficient notice.

1 Section 57. An employee who has received an
2 injury shall submit himself for examination by a
3 physician if the department so directs.

1 Section 58. Compensation before payment shall
2 be exempt from all claims of creditors and from any
3 attachment or execution, and shall be paid only to
4 such employees or their dependents, except when
5 otherwise ordered by the department.

1 Section 59. Whenever any weekly payment has
2 been continued for not less than six months, the
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3 liability therefor may, in unusual cases where the
4 parties agree and the department deems it to be for
5 the best interests of the employee or his dependents,
6 be redeemed by the payment, in whole or in part, by
7 the employer of a lump sum, to be fixed by the depart-
-8 ment, not exceeding the amount provided by this
9 chapter. The department may at any time, in case

10 of a minor who has received permanently disabling
11 injuries, either partial or total, provide that he be
12 compensated, in whole or in part, by the payment of a
13 lump sum, of an amount to be fixed by the department,
14 not exceeding the amount provided by this act.

1 Section 60. Whenever any question involving
2 the compensation of an injured employee or his de-
-3 pendents is appealed to the supreme judicial court,
4 and the decision is in favor of the employee or his
5 dependents, interest to the date of payment shall be
6 paid by the party responsible on all sums due as com-

-7 pensation to such employee or dependents.

1 Section 61. If the injured employee was of such
2 age and experience when injured that under natural
3 conditions his or her wages would be expected to
4 increase, that fact shall be considered in arriving at
5 his or her average weekly wage, if he be entitled to
6 compensation.

1 Section 62. The commonwealth and any county,
2 city, town or district having the power of taxation,
3 may elect to become a subscriber to the state fund or a

4 self-insurer as provided in this act.

1 Section 63. A laborer, workman or mechanic
2 entering the service of such commonwealth, county,
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3 city, town or district, who would, if injured, have a
4 right of action against such commonwealth, county,
5 city, town or district by law, may claim or waive his
6 right of action as provided in this act and shall be
7 deemed to have waived such right of action unless he
8 claims it. The benefits of this act shall apply to all
9 laborers, mechanics and workmen in the service of the

10 commonwealth or of such county, city, town or district
11 under any employment or contract or hire, express
12 or implied, oral or written, including those employed
13 in work done in performance of governmental duties,
14 as well as those employed in municipal enterprises
15 conducted for gain or profit. For the purposes of this
16 act, all laborers, workmen and mechanics paid by the
17 commonwealth, but serving under boards and commis-
-18 sions exercising powers within defined districts, shall
19 be deemed to be in service of the commonwealth.

1 Section 64. Chapter one hundred and fifty-three
2 and sections four and seven to ten, inclusive, of chapter
3 two hundred and twenty-nine shall not apply to em-
-4 ployees of subscribers or self-insurers under this act,
5 nor to laborers, workmen or mechanics employed by
6 the commonwealth or any county, city, town or dis-
-7 trict which has elected to become a subscriber or self-
-8 insurer under this act.

1 Section 65. Any person entitled to receive com-
-2 pensation under this act from the commonwealth, or
3 from any county, city, town or district, who is also
4 entitled to a pension by reason of the same injury,
5 shall elect whether he shall receive such compensation
6 or such pension, and shall not receive both.
7 If a person entitled to such compensation from the
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8 commonwealth or from such county, city, town or
9 district, receives by special act a pension for the same

10 injury, he shall forfeit all claims for compensation;
11 and any compensation received by him or paid by the
12 commonwealth, or by such county, city, town or dis-
-13 trict which employs him, for medical or hospital
14 services rendered to him, may be recovered back in an
15 action at law and no further payment shall be awarded
16 by vote or otherwise to any such person who has
17 claimed and received compensation under this act.

1 Section 66. Chapter one hundred and fifty-two
2 of the General Laws is hereby repealed with the excep-
-3 tion of sections five, eleven and seventeen. All other
4 laws and parts of laws in conflict or inconsistent with
5 this act are also repealed.


