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REPORT OF THE COMMITTEE ON ELECTIONS
ON THE PETITION OF FREDERICK BAN-
CROFT WILLIS FOR A RECOUNT OF
VOTES CAST FOR REPRESENTATIVES IN
THE TENTH ESSEX DISTRICT.

The Committee on Elections, to which was referred the
petition of Frederick Bancroft Willis that he be declared
elected as representative from the Tenth Essex Dis-
trict, which comprises Wards 1, 6 and 7 of Lynn and the
towns of Saugus and Lynnfield (House, No. 381), and the
petition of James M. McElroy for a recount of the votes
cast in the entire Tenth Essex District in the event that
a recount is held in any part of said District and the
status of said McElroy as a member of the House of
Representatives is in any way affected thereby (House,
No. 932), submit the following report.

The petition, House, No. 381, is as follows;

Cbe Commontoealtf) of Q^assacJnwtts

In the Year One Thousand Nine Hundred and Thirty-Five.
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By Mr. Hays of Boston (by request), petition of Frederick Bancroft Willis
for a recount of votes cast for Representatives in the Tenth Essex District
and that he be declared one of the duly elected Representatives from said dis-
trict (House, No. 381). Elections (House).

In the Year One Thousand Nine Hundred and Thirty-Five.

To the Honorable Senate and House of Representatives of the Common-
wealth of Massachusetts in General Court assembled.

The undersigned, a citizen of Saugus, Massachusetts, respectfully
represents that at the state election held on November 6, 1934, the
petitioner was one of the Republican candidates for the office of Rep-
resentative to the General Court from the Tenth Essex Representative
District from which district three representatives are elected;

That the first count of the votes cast in said representative contest
gave two Democratic candidates, and one Republican candidate in
said district as having received the three highest number of votes
and your petitioner as having received the fourth highest number of
votes;

That upon a petition being duly filed, a recount of the votes cast
in said representative contest was duly made, and the result of said
recount in precinct three of ward seven of the city of Lynn gave the
Democratic candidates substantial gains in votes and gave the Repub-
lican candidates substantial losses in votes;

That your petitioner believes that the recount in said precinct was
probably erroneous in that two blocks of Democratic ballots may have
been counted twice while one block of Republican ballots may not
have been counted in said recount;

That another recount of the votes cast for representatives in said
precinct should be made in order that it may be definitely determined
which of the three candidates for the office of representative from said
district actually received the three highest number of votes;

Wherefore, Your petitioner prays that such action, including a

recount as above requested, be taken so that it may be determined

HOUSE No. 381
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whether your petitioner was elected as representative to the general
court from said Tenth Essex Representative District, and that if it
be determined that he was so elected, he be seated as a representative
from said district.

Frederick Bancroft Willis,
5 Willis Street, Saugus.

The petition, House, No. 932, is as follows:

HOUSE

By Mr. McDonald of Chelsea, petition of James M. McElroy for a recount
of votes cast for Representative in the entire Tenth Essex District in the event
that a recount is held in any part of said district (House, No. 932). Elections
(House).

In the Year One Thousand Nine Hundred and Thirty-Five.

Petition of James M. McElroy for a Recount of Votes cast
in the Entire Tenth Essex District in the Event op a
Recount in Any Part op Said District.

No. 932

Silp of UJaaaarljuatttg

To the Honorable House of Representatives of The Commonwealth of
Massachusetts in General Court assembled.

The undersigned, a citizen of Lynn, Massachusetts, respectfully
represents that on Tuesday, November 6, 1934, he was duly elected
as Representative to the General Court from the Tenth Essex Dis-
trict, as one of its three Representatives;

That the said Tenth Essex Representative District comprises Wards
one, six and seven in the city of Lynn, and the entire towns of Saugus
and Lynnfield;

That, on January 2, 1935, your petitioner was found duly qualified
and seated as a member of the House of Representatives from the
district aforesaid; and

That subsequent to your petitioner being seated as aforesaid, one
Frederick Bancroft Willis, a citizen of Saugus and a candidate at the
last State election, on November 6, 1934, for one of the three seats
now occupied by your petitioner, filed with the Clerk of the House of
Representatives, current House document No. 381, seeking in sub-
stance that the House of Representatives recount the votes cast in
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one precinct only of said Representative District, namely, Precinct 3
of Ward 7 in the city of Lynn, hoping thereby to change theresult of
the election so as to acquire a seat in your Honorable Body.

Wherefore, Your petitioner prays that, if the Honorable House of
Representatives determines that a recount should be held of the in-
dividual precinct as prayed for by said Willis, and if after such a
recount the status of your petitioner is in any way affected as a mem-
ber of your Honorable Body, a recount of the vote cast for said office
in the entire district be held, in order fairly to determine who is en-
titled to sit as Representatives of the said Tenth Essex District.

James M. McElboy,
410 Summer Street, Lvnn

The Committee on Elections held a public hearing on
February 7, 1935, at which the petitioner in House, No.
381, Frederick B. Willis, hereinafter referred to as “the
petitioner”, and James M. McElroy, the petitioner in
House, No. 932, hereinafter referred to as “the sitting
member”, were present.

The petitioner was represented by counsel, Myer
Rubin, Esq., of Boston, Massachusetts. The sitting
member was represented by counsel, Charles H. McGlue,
Esq., of Boston, Massachusetts.

Mr. Rubin opened for the petitioner, claiming that at
the recount held in the City Hall of Lynn on November
15, 1934, owing to the confusion existing there at that
time, a mistake had been made in the recounting of the
ballots in Precinct 3 of Ward 7 of the city of Lynn; that
Block 5 in this Precinct, a Democratic block of 50 ballots,
was counted twice, and that Block 13 in this Precinct,
a Republican block, was not counted at all; and that
there has been a loss to the petitioner of 66 votes in that
one block.

No charges of fraud or other irregularities were made
in either petition or at the public hearings.

The sitting member raised a technical objection that
inasmuch as the petitioner had not complied with the
statutory law applicable in the city of Lynn in relation
to petitions for contested elections (General Laws, chap-
ter 54, section 134, as affected by Acts of 1931, chapter
92), the Committee should not entertain his petition.
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Evidence was presented by the petitioner that, con-
forming to the General Laws, chapter 54, section 134, he
had written a letter to the City Clerk of the city of Lynn,
as follows:

Mr. Joseph Attwill, City Clerk, City Hall, Lynn, Massachusett.
Sir; —Complying with section 134, chapter 54 of the General

Laws, Tercentenary Edition, I hereby notify you that I claim election
to the office of Representative to the General Court in the Tenth
Essex District at the election held on Tuesday, November 6, 1934,
it being my intention to contest the election of any other person. I
request that you retain the envelopes containing the ballots cast for
such office until such claim of mine is either withdrawn or the con-
test determined.

Respectfully yours,

The following is a copy of the reply sent to him by the
City Clerk:
Mr. Frederick Bancroft Willis, Saugus, Massachusett

Dear Sir: I am in receipt of your letter of November 22, wherein
you state it is your intention to contest the election of any other per-

n as Representative at the election held on November 6, 1934.
It is my opinion that you should also serve notice to this effect on

the Election Commissioners

Mr. Joseph Attwill, City Clerk of Lynn, testified
that he told Mr. Wallace, Chairman of the Board of
Election Commissioners of the city of Lynn, that Mr.
Willis had filed this letter with him and was protesting
the election.

Mr. Attwill further testified that he was not sure of
his own jurisdiction in this matter, and that no one at
the City Hall in Lynn was sure as to who had jurisdiction
until the decision of the Supreme Court was handed
down on December 19, 1934, on the Clancy v. Wallace
writ of mandamus.

The Committee overruled this technical objection on
the ground that under chapter 1, section 3, Article X of
Part 2 of the Constitution of the Commonwealth the

Saugus, Massachusetts, November 22, 19:

Frederick Bancroft Willis.
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House of Representatives is given full power to judge
of the returns, election and qualifications of its own
members.

Section 134 of chapter 54 of the General Laws is a
statute enacted for the benefit of persons desiring to
contest an election, in order that they may have the bal-
lots available to use in such contests.

The failure to comply strictly with the provisions of a
statute cannot be held to divest the House of Repre-
sentatives of the foregoing power conferred by the Con-
stitution. Under such power the House ofRepresentatives
has full authority to demand the ballots if they have not
been destroyed.

In this particular instance the ballots were available.
In executing the power given by the Constitution the

Committee of the House should be governed by the
principle set forth in the case of Joseph B. Clancy v. John
R. Wallace et als.:

The object of election laws, both as to the preparation and casting
of ballots and as to the counting of them, whether by election officers
or by recounting officers, is to ascertain the popular will and to secure
the rights of the duly qualified electors. Statutory provisions as to
elections must be interpreted on the theory that they are enacted to
prevent fraud and mistakes and to secure freedom of choice. They
are not to be so construed as to make the right of voting and having
the votes ultimately counted with accuracy subject to technical ob-
structions not affecting the merits of the election on ascertained facts.

Moore v. Booth, on page 35 of Public Document, No.
37, entitled “Reports of Contested Election Cases in
the Senate and House of Representatives of the Com-
monwealth of Massachusetts for the Years 1903-1932”,
cited by the counsel for the sitting member as authority
for dismissing the petition numbered, House, No. 381,
does not bear out his contention. In that case the House
Committee on Elections, in determining whether or not
to recount ballots in the remainder of an election district
after having recounted the ballots in a part thereof,
stated as follows:
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It seems clear that the committee on elections ought not to recount
the vote of a town where the petitioner has not a
statutory rights, unless he was prevented from dowas prevented from doing so by the fraud

if his opponent or by some cause beyond his contn

In the matter now before this Committee a recount of
ballots was held by the local authorities upon the request
of the petitioner. There is no justification in extending
the application of Moore v. Booth to a mere technical
violation of a statute enacted for the benefit of a person
desiring to contest an election in order that he may
have the ballots available at an election contest.

The Committee then proceeded to hear all evidence
in support of the contention of the petitioner that a
mistake had been made in the counting of the ballots at
the recount held in the city of Lynn on November 15,
1934.

All the witnesses were summoned through the Com-
mittee. Strict rules of evidence were not adhered to.

Evidence was presented to show that at the recount
held on November 15, 1934, in the City Hall, Lynn,
Mass., in the counting of ballots in Precinct 3, Ward 7,
all the Republican candidates lost in the recounting of
Block 13 as against the original count of this block, while
later, on December 22, 1934, as a result of a recount
held for the office of Secretary of State, no change in his
vote was shown in the recount figures of Block 13 from
the figures on that block at the original count.

The Committee held a further public hearing on Feb-
ruary 11, 1935, where evidence was heard as to the
existing confusion and the methods of protesting ballots,
and of recording of protests at said recount.

Testimony by witnesses was concluded on this day,
and closing arguments were made for the petitioner by
Mr, Rubin and for the sitting member by Mr. McGlue.

The Tenth Essex District comprises Wards 1, 6 and
7 in the city of Lynn and the entire towns of Saugus and
Lynnfield. This District is entitled to three Represent-
atives. At the State election held on November 6,
1934, W. A. Cuffe, H. E. Dodge, F. A. Hutchinson, W. J.
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Landergan, J. M. McElroy and F. B. Willis were candi
dates for Representative.

Each received, according to the return made to the
Secretary of State after the recount had been held, the
following vote:

Lynn. Saugus. Lynnfield. Totals.

Cuffe 6,085 1,101 188 7,374

Dodge 3,099 3,567 597 7,263

Hutchinson ......
4,62 1 3,047 617 8,285

Landergan ......
6,684 1,211 206 8,101

McElroy 6,369 1,055 173 7,597
Willis 3,413 3,609 544 7,566

On the face of the returns, Fred A. Hutchinson, Wil-
liam J. Landergan and James M. McElroy were declared
duly elected, and a certificate of election was issued to
each of them. McElroy, whose election is being con-
tested, was apparently elected by 31 votes.

At the conclusion of the public hearings the Committee
went into executive session on February 11, 1935, and,
being convinced that sufficient evidence of a mistake in
the recount of ballots in Precinct 3 of Ward 7 of the city
of Lynn had been shown to warrant the counting of bal-
lots in said precinct by the Committee, as requested by
the petitioner, voted to count the same in executive
session. Although all parties in interest had been noti-
fied during the public hearings that any count the Com-
mittee might make would be made in executive session,
no objection was raised. On February 13, 1935, the Com-
mittee, in executive session, proceeded to count the
ballots in this precinct. The tally sheet of Block 13 was
found in the Block 5 envelope and the Block 5 tally
sheet in the Block 13 envelope. This fact tends to beai
out the petitioner’s contention.

After counting Blocks 5 and 13, the Committee was
satisfied that the contention of the petitioner that at
the recount Block 5 had been counted twice and Block
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13 not counted at all was fully borne out. The recount
results for Block 5 (a Democratic block) and for Block 13
(a Republican block) showed 41 votes for the sitting
member and 6 for the petitioner in each case, making a
net plurality of 70 for the sitting member for these two
blocks. The Committee’s count for Block 5 was the
same as at the recount, to wit: 41 for the sitting member
and 6 for the petitioner, but the Committee’s count for
Block 13 was 8 for the sitting member and 39 for the
petitioner, making a net plurality of 4 for the sitting
member for these two blocks.

It is to be further noted that the said contention of the
petitioner is conclusively borne out by the testimony of
Mr. Wallace, the chairman of the Election Commis-
sioners, that at the original count of said Blocks 5 and
13 the sitting member and the petitioner, respectively,
received 41 and 6 votes in Block 5 and 8 and 39 votes in
Block 13 (the same numbers of votes as found by the
Committee in its count), and that at the recount all the
candidates for Representative in this District appeared
to have received substantially the same number of votes,
respectively, in each of these two blocks. The conten-
tion of the petitioner is further borne out by the fact,
which has already been referred to, that at the recount
of Block 13 for State Secretary there was no change from
the original count in the vote for him.

Recount. Committee CountInal Count

Block
ing Peti- Sitting Peti- Sitting Peti-

Member. tioner. Member. tioner. Member. tioner.

5 .... 41 6 41 6 41 6
13 .... 8 39 41 6 8 39

- 82 12 49 45

82 minus 12 equals 70 net plurality of sitting member at recount
49 minus 45 equals 4 net plurality of sitting member under Committee

This error in counting said Blocks 5 and 13 took away
from the petitioner 66 votes which should have been
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counted for him, and this alone is sufficient to change
the result of the election, even though all questions
relative to ballots or the counting thereof are settled in
favor of the sitting member. Notwithstanding this fact,
and notwithstanding that no doubts have been thrown on
the accuracy of the returns of the votes in the District
elsewhere than in this one precinct, the Committee, out
of a desire to be fair to all parties concerned, decided to
grant the prayer of the sitting member set forth in House,
No. 932, and count all the ballots cast for Representative
in this entire Representative District, amounting to
nearly 13,000 ballots.

In the course of such further counting a number of
errors were found, all but two of which involved only one
or two votes in each instance. There was one error that
involved a change of three votes. In Precinct 2of Ward
1 of the city of Lynn, an error in the tabulation of Block
14 was made, whereby 21 votes were set down for the
petitioner instead of 41, as shown in the original count.
The Committee found that 41 was the true count, thereby
making a definite gain of 20 votes for the petitioner.

All losses and gains throughout the District are shown
below:

Block 10
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Ward 6, Precinct 4

Ward 6, Precinct 5:

Ward 6, Precinct 6:

Ward 6, Precinct 9;

Precinct 1

Block 17
Precinct 3:

Block 16
Precinct 4:

Block 13
Precinct 7:

Ward 7, Precinct 2
Block 11

Ward 7, Precinct 3
Block 1 .

Block 2 .

Block 12
Block 13
Block 15



HOUSE — No. 1963. [Apr.12

McElroy Willis.

Loss. Gain. Loss. Gain.

Lynn Con.
Ward 7, Precinct 3 Con.

Block 21 1

Block 22 - 1

Total 46 12 12 60

McElroy Willis
46 60
12 12

34 loss 48 gain

34
82 total gain

McElroy won by 31
51 Willis wins

The Committee in its conclusions finds that the true
intent of the voters in the Tenth Essex Representative
District is shown by the following tabulation:

Recount Committee.

McElroy. Willis.

Lynn.

Ward 1, Precinct 1 371 624

Precinct 2 332 632

Ward 6, Precinct 1 360

Precinct 2 370

Precinct 3 647 136

Precinct 4 427 131

Precinct 5 624 81

Precinct 6 699 116

Precinct 7 443 4

Precinct 8 442

Precinct 9 433
5,103 2,659

Ward 7, Precinct 1 37(*

Precinct 2 323

Precinct 3
1,234 808
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Recount Committee

McElroy Willis.

Saugui

170 450Precinct 1

Precinct 2
Precinct 3
Precinct 4

Precinct 5

47811l

563191

96 407

136 318
144 403
59 392

Precinct 6

Precinct 7
596150Precinct 8

3,6071,057
Lynnfield

82Precinct 1

20791

173 544

Committee Count,

McElroy. Willis
5,103 2,659

1,234 808

3,6071,057

544173

7,618

It appears that the petitioner was elected by 51 votes.
The Committee therefore recommends the adoption of

the following resolution:
Resolved, That Frederick Bancroft Willis of Saugus was duly

elected one of the Representatives to the General Court from the
Tenth Essex Representative District at the election held on Novem-
ber 6, 1934, and that he is entitled to, and is hereby given, the seat
now occupied by James M. McElroy.

BURT DEWAR, Chairman.

James m. McCracken
HIRAM N. DEARBORN.
ANTHONY R. DOYLE.
JAMES F. TOBIN.

CLARENCE S. LUITWIELER, Clerk.
JEREMIAH J. HEALY.








