
HOUSE 2280

Executive Department .

To the Senate and House of Representatives

The rejection by your honorable body of House Bill
No. 2255, entitled “An Act regulating the business of
outdoor advertising and advertising signs and devices
within public view” was, in my judgment, due to mis-
statements injected solely for the purpose of misleading
the membership of your honorable body rather than a
conclusion and judgment based upon merits and facts.

I have had nothing whatever to do with the drafting
of the bill in question, but, upon inquiry, I have been
informed that it was the result of intensive study given
to the matter by the billboard interests, so called, and by
representatives of various anti-billboard organizations
who sought and secured the aid and co-operation of the
Attorney General in an endeavor to secure legislation
that would be satisfactory to all parties in interest. Some
fifteen conferences were held and the conflicting interests
of the various groups were finally adjusted, and, upon
assurance of the legal representatives of the various
parties in interest that the proposed legislation was satis-
factory, the Attorney General became a petitioner, to-
gether with Samuel Hoar, who was not only a respondent
in one of the pending cases but was also counsel for va-
rious organizations opposed to billboards, Raymond
Wilkins and Arthur L. Brown.

I never saw this proposed legislation until subsequent
to its rejection by your honorable body, when I took
occasion to study it, and I am of the opinion that the
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proposed legislation, if enacted into law, will be for the
general public interest in that it will put the billboard
industry on a permanent basis in so far as regulations are
concerned; it will establish a definite basis for the deter-
mination when permits and licenses should be issued or
withheld, resting in no way on the discretion of the li-
censing authority; it will end the pending litigation; it
will adequately protect and safeguard our natural scenery
and will result in. the Commonwealth’s securing hun-
dreds of thousands of dollars each year from licenses and
permits.

During the debate pertaining to the consideration of
this bill in your honorable body, it was charged that I
was personally interested in the measure and desired its
enactment on account of family reasons. This contention
was entirely unwarranted and untrue. The language
used by some of those making this false assertion was
couched in such terms as to show clearly that they are
actuated by malice, and was used simply as an occasion
to give expression to the feelings of personal hostility of
some of the speakers against me. They were, however,
made for the purpose of defeating this legislation.

It is true, that the members of one of the large bill
posting concerns are now related to me by marriage.
This concern has been in business in Boston for nearly
eighty-five years and has always enjoyed an enviable
reputation for honesty and fair dealing. No successful
attack could be made upon the integrity and standing of
this concern.

The measure in question concerns a subject matter
which has attracted the attention and study of our best
citizens during the last decade. It has been the subject of
litigation in our own Supreme Judicial Court for a little
more than ten years. Attempts heretofore made to adjust
the various conflicting interests and to arrive upon a
common ground have been unsuccessful. In fact, I have
not known any member of the Donnelly family for more
than five years, and long after the problem became a

serious one not only to the Department of Public Works
but also in legal circles.
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One of the main contentions made against the validity
of the proposed legislation is that the bill as now drafted
provides for the appointment by the Commissioner of
Public Works of a Director of Outdoor Advertising, such
an appointment to be subject to the approval of the
Governor and Council. I might point out that this
method of the appointment of a director in the various
departments is the usual and common one now in force
in every other instance, and is consistent with our legis-
lative arrangement pertaining to such matters. However,
in order to obviate any claim that such an appointment
would have a political aspect, I would suggest that section
SA, in the first section of the proposed legislation, be
amended to read as follows:

“Section SA. The commissioner shall appoint an employee of his
department to be the director of outdoor advertising and shall pre-
scribe his duties and fix his compensation. The commissioner may
appoint such inspectors, assistants and other employees as he may
deem necessary to aid said director in the performance of his duties.”

This amendment will require the appointment to be
made from one already in the civil service, and, conse-
quently, his appointment, tenure and removal as director
shall be in accordance with the rules and regulations of
the civil service.

Some objection has been based on the fact that cities
and towns would no longer have authority to regulate
the display of outdoor advertising devices.

The billboard industry has an investment of approxi-
mately nine million dollars; it employs approximately
fifteen hundred persons and has an annual payroll of
nine hundred thousand dollars. The industry’s annual
purchase of supplies is approximately eight hundred thou-
sand dollars, and it pays a rental of nearly four hundred
thousand dollars a year.

My own judgment is that the maintenance of bill-
boards is of such general public importance, involving so
many conflicting interests, that the matter should be put
upon a permanent basis by the enactment of statutes
which shall be uniform throughout the Commonwealth,
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and that the matter should not be left to any rules or
regulations either of a State commission or board or of
any municipal authority. The law, I believe, could be
more advantageously administered by entirely setting
forth an adequate statutory plan rather than having a
number of municipal ordinances or town by-laws which
may be inconsistent with those of another city or town.
In other words, the matter is important enough for State
regulation, and it should be supervised, controlled and
administered in accordance with the statutes. No at-
tempt is made in the proposed bill to remove from cities
or towns the authority now inherent in them to regulate
to the full extent building, fire and zoning ordinances or
by-laws, and by leaving matters pertaining essentially to
advertising devices to be controlled by the State author-
ities under the statute.

What are the rights that cities and towns are now to
forego under the proposed legislation? Under the pres-
ent law cities and towns may regulate and restrict bill-
boards by ordinances or by-laws which are not incon-
sistent with the statutes and the rules and regulations of
the Department of Public Works. (G. L., c. 93, § 29.)
The regulation of outdoor advertising devices has never
been the subject of local option, as we understand that
term. A limited authority is given by our statute to
cities and towns to enact ordinances or by-laws covering
matters not included in the rules or regulations of the
Department of Public Works, provided that such ordi-
nances or by-laws are not inconsistent with either the
statutes or such rules or regulations. Of course, a city or
town can enact ordinances or by-laws covering the same
identical ground as that included in the rules and regula-
tions, but there would be no advantage in such local
legislation. It is apparent, therefore, that the right to
enact local measures is not only thus limited to matters
not covered by the rules and regulations, but many, if
not all, of such local measures, even if valid and proper
in their restricted field, could be easily abolished by the
mere passing of rules and regulations of the State board,
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which, if inconsistent with the local measures, would
result in the virtual repeal of the latter. The right thus
conferred upon cities and towns under existing law to
regulate regarding billboards is not only limited in scope,
but is precarious in tenure. A billboard erected in ac-
cordance with the rules and regulations of the State de-
partment cannot be made illegal by the action of any
local authorities. Billboards have never been considered
as buildings. Inspector of Buildings of Falmouth v. Gen-
eral Outdoor Adv. Co., 264 Mass. 85. Manifestly, the
delegation of authority to cities and towns to regulate
billboards is more apparent than real.

It may be desirable that the phraseology of section
33F should be changed to make sure that local control is
in no way impaired on any subject matter other than the
regulation of advertising devices, and I would suggest
that the following be substituted for section 33F:

“A city or town may include outdoor advertising devices in a fire,
building or zoning ordinance or by-law so long as such ordinance or
by-law is not primarily directed toward such advertising devices.”

Line 34 on page 3 of the proposed bill should be amended
by striking out the following “under section one or two of
chapter eighty-five” and substituting therefor the follow-
ing: “under sections one, two or eight of chapter eighty-
five” so that there will thereby be included the right upon
the part of municipal authorities to regulate awnings and
to collect a fee therefor.

The current billboard litigation was inaugurated on
June 11, 1925, by filing a bill in equity in our Supreme
Judicial Court, and thereafter, on June 19, 1925, an in-
junction was granted prohibiting the Department of
Highways from interference in any way with the main-
tenance of existing billboards. Thereafter, fourteen other
companies brought suits, and similar injunctions were
issued in each case. The cases were thereafter consoli-
dated and heard before a master, and finally resulted in
the decision of the Supreme Judicial Court January 10,
1935, upholding our rules and regulations. A final decree
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was thereafter entered in each of these fifteen cases, dis-
missing the bill of complaint. Appeals were subsequently
taken to the Supreme Court at Washington, where the
cases are now pending.

As a result of these injunctions, the Commonwealth of
Massachusetts has lost more than a million dollars, which
it would have received in license and permit fees, and
which it is even now deprived of receiving on account of
the pendency of the appeal in the Federal Supreme Court.
The whole subject matter has been in a chaotic condition
pending a court decision, and, of course, no one can now
foretell with any degree of certainty the ultimate decision
of the Federal court at Washington. The question in-
volved is so difficult that the final decision of our own
Supreme Judicial Court was not rendered for more than
a year after the cases were argued. The questions now
presented for the adjudication of the Supreme Court at
Washington have considerable merit, and, as far as I am
aware, have never been decided by that tribunal.

It was under these circumstances that the present bill
was drafted and presented to the General Court in a
serious effort to solve a problem which has persisted for
several years and which has deprived the Commonwealth
of securing a large amount in revenue, and which will
put a legitimate business upon a fairly permanent basis
in so far as the law 7 is concerned and at the same time give
adequate protection to our natural scenery.

I therefore recommend that the proposed bill, w7 ith the
foregoing amendments, be enacted into law, as I believe
that such action will be consistent with the public welfare.

JAMES M. CURLEY,
Governor






