
SENATE .... No. 596

Department of the Attorney General
State House, Boston 33, April 23, 1952.

To the Honorable the Senate of the Commonwealth of Massachusetts

The Attorney General respectfully submits the follow-
ing answers to the questions set forth in an order adopted
by the Senate on April 15, 1952. The questions relate
to section TOE of chapter 53 of the General Laws, as
appearing in chapter 764 of the Acts of 1951 and are as
follows:

“1. In counting and tabulating the votes showing the voter’s
preference for president shall the nicknames by which the presidential
candidates are popularly known, if written on the ballot, be construed
to be the name of the candidate for whom the voter intended to cast
his vote?

“2. Shall the name ‘lke’ if written on the ballot mean that the
voter intended to vote for Dwight D. Eisenhower?

“3. Shall the name ‘Bob’ if written on the ballot mean that the
voter intended to vote for Robert A. Taft?”

Said chapter 764 amends G. L. (Ter. Ed.) c. 53, § TOE
(as amended) by adding at the end thereof the following:

“The state secretary shall cause to be placed on the official ballot
for use in presidential primaries, the following:

PRESIDENTIAL PREFERENCE

“To express your individual preference for the person to be nomi-
nated as the (name of political party) candidate for president of the
United States, insert the name of such person in the blank space below.

“My preference for (name of political party) candidate for president
of the United States is
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“Election officers in the presidential primaries, in counting and
tabulating the votes showing the voters’ preference for president,
shall disregard the omission or inaccuracy of initials, the omission,
inaccuracy or misspelling of Christian names, and the misspelling of
surnames, if the intent of the voter to express a preference for any
particular individual can be ascertained. Such statements of voters
of presidential preference shall be counted, tabulated and entered
in the records of election officers of votes cast.”

The attitude of our Supreme Judicial Court with
reference to the identification of persons by means of a
sobriquet is found in many cases. It will be helpful to
analyze some of them.

In Commonwealth v. Gale, 11 Gray 320, the defendant
was indicted by the name of Alfred E. Gale. His true
name was Alfred Atwood Ezra Gale. The Common-
wealth was permitted to show that the defendant had
usually been known and called by the name of Alfred E.
Gale when not present, and frequently called in his
presence A. E. Gale, Alf. Gale, or Barber Gale. The
court said:

“The question whether a person is as well known by one name as
another is a question of reputation, of custom and usage, and not to
be determined by records, nor limited to names used in his presence.”

In Young v. Jewell, 201 Mass. 385, at 386 [cited with
approval in Bridges v. Hart, 302 Mass. 239, at 245], the
court said:

“Where a person is in fact known by two names, either one can be
used. This principle has been applied in about every connection. . .

.

“It is said in many of the earlier cases that the person in question
must be known by one name as well as by the other. That means
that he must be known by both names, not that he must be equally
well known by both names.”

In Fine v. Kahn, 270 Mass. 557, the true name of the
plaintiff was Morris R. Fine, but at times he used and
was known by the name of Murray R. Fine, in which
name his motor vehicle was registered. The court held
that to comply with the statute as to registration it was
necessary that the registrant be commonly known by the
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name he used in his application so that he could be readily
identified and found in the community.

Very pertinent to our question is the most recent case
of Kane v. Registrars of Voters of Fall River et al., Mass.
Adv. Sh. (1952) 347, where the court considered the
counting of ballots in behalf of candidates for the office
of mayor. In that case the court said on pages 352 and
353:

“In the construction of the election laws the principle running
through our decisions is that the will of the voters, if it can be deter-
mined with reasonable certainty, must be given effect. If the ballot,
considered in the light of the character and location of the mark and
conditions attendant upon the election, fairly indicates the voter’s
intent, the vote should be counted in accordance with that intent,
provided the voter has substantially complied with the requisites of
the election law. The voter is not to be disfranchised because of minor
irregularities. Where, however, the ballot is marked in such a way
as to leave the intent of the voter in the realm of conjecture, the vote
should not be counted.”

Statute 1951, c. 764, is confirmatory of the common
law. Furthermore, it permits a greater latitude in as-
certaining the voter’s intent. If the voter’s preference
can be determined, omissions, in accuracies or misspellings
of Christian names or the misspelling of surnames shall be
disregarded.

Dwight D. Eisenhower is the legal name of one of the
Republican candidates. He is prominently known as
“Ike,” which may be a contraction of either his first or
last name. This contraction is a part of his campaign
slogan. None of the other known candidates is thus re-
ferred to. It would appear that writing “my preference
for the Republican candidate for president of the United
States is ‘lke’ ” is intended to refer to Dwight D. Eisen-
hower, and said chapter 764 would permit counting such
a vote. The statute declares that omissions, inaccuracies
or misspelling of the Christian name shall be disregarded.

Answering your specific question I would say the voter
intended to vote for Dwight D. Eisenhower when he
wrote “Ike,” and the vote should be counted.
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The name “Bob” is undoubtedly a contraction of the
Christian name “Robert.” None of the known candi-
dates for the Republican nomination for President is
named “Robert” other than Robert A. Taft. The said
chapter 764 by implication permits accepting such a
word as designating the candidate referred to by the
voter.

This type of preferential primary is not determinative
of the rights of any candidate nor does it do more than
permit an expression of public opinion. Wide latitude
should be permitted in ascertaining the voter’s preference
under these circumstances.

I, therefore, answer your questions in the affirmative.

Respectfully yours

FRANCIS E. KELLY,
Attorney General.


