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Department of Corporations and Taxation, State Tax Commission
State House, Boston 33, October 31, 1961.

To the Honorable Senate and House of Representatives.

In compliance with General Laws, chapter 30, sections 33 and
33A, as amended, we have the honor to submit herewith such por-
tions of the annual report as embody recommendations for legisla-
tion, accompanied by drafts of proposed measures to cover such
recommendations as require the enactment of legislation.
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Filing of Returns and the Payment of Taxes by Certain
Banking Companies.

Presently, all national banks, trust companies and Morris Plan
banks file their tax returns on or before March 15 and pay their
taxes on or before June 1, regardless of their fiscal or calendar year*
ending. This tax already conforms to the business corporation ex-"
cise with respect to the assessment, collection, abatement, verifica-
tion and administration thereof. This proposal would enlarge its
conformity to the business corporation excise, as well as other ex-
cises, by making the due date of the return and the date of pay-
ment of the tax on or before the fifteenth day of the third month
following the close of the taxable year. As almost all of the banks
subject to this tax are on a calendar year ending, their returns and
payments of taxes would be due on or before March 15. In order
to give the banks ample note of their tax liability prior to the pay-
ment of their tax, this proposal advances the date that the State
Tax Commission must determine the tax rate to January 15.

Filing of Returns and the Payment of Taxes by Certain
Utility Corporations.

Under the present law, the provisions relating to the assessment,
collection, payment, abatement, verification and administration of
taxes, including penalties, which are applicable to business corpo-
rations have been specifically made applicable to banks and insur-
ance companies. However, different administrative provisions are,
at present, applicable to utility corporations under section 52A of
chapter 63 of the General Laws. This proposal seeks to eliminate
this unnecessary complication by conforming such administrative
provisions to those applicable to the other corporation excises. *

Under the present statute, a utility corporation files a final re-
turn on or before April 10 or a tentative return on or before said
date and a final return on or before October 10. The excise, how-
ever, is due and payable on June 20 or within thirty days of the
date of the notice of assessment, whichever is later. This proposal
makes the due date of the return the fifteenth day of the third
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month following the close of its taxable year to conform with the
due date of returns of business corporations. For almost all utility
corporations, this date would be March 15. In addition, this pro-
posal would require payment of the excise due on or before the due
date of the return and would eliminate the requirement that the
Commissioner notify the corporation as to the amount of its assess-
ment where the correct excise has been computed and paid. This,
too, conforms with the procedure with respect to the other corpo-
ration excises.

The standardization of filing and payment provisions, as well as
-die other administrative provisions, of this excise to conform with
those generally applicable under other corporation excises would
facilitate the administration of this excise and eliminate unneces-
sary complexities in the corporation excise law for those of the gen-
eral public that have to deal with this statute.

Repeal of the Deduction for Certain Tax-exempt Securities
in the Computation of Corporate Excess.

The corporation excise law presently permits a deduction, in de-
termining the corporate excess measure of the business corporation
excise, for certain tax-exempt securities and deposits owned by the
corporation. Prior to 1958, the deduction was based upon the value
of such securities and deposits on the last day of the taxable year.
This constituted a substantial loophole since a corporation could
reduce the corporate excess measure of its excise by investing in
tax-exempt securities for a very short period which included the
last day of the taxable year. This was corrected in 1958 by pro-
viding that the deduction would be allowed only for the average
daily value of such securities prorated in proportion to the time
during the taxable year that the securities were held.

Although this closed the loophole, the computation of the de-
duction based on the “average daily value” required an undue
amount of work since daily values of each security had to be de-

termined and averaged. An attempt to simplify the computation
of the deduction was made in 1960 by basing it on the cost of the
security rather than the average daily value.

Even with this simplification, the computation of the deduction
remains unduly complex for a corporation which has almost daily
transactions in the purchase or sale of securities. For most corpo-
rations, the time, effort and expense expended in accurately com-
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fpuling the deduction far exceeds the relatively small saving in the
amount of the excise. Correspondingly, the deduction requires an
inordinate amount of time and effort on the part of Departmental
personnel in properly verifying the deduction claimed. Because
this deduction is so complex and because the tax benefit to the
corporation is relatively so small, this proposal would repeal the
deduction in its entirety.

In the determination of the net income measure of the excise ap-(|
plicable to a domestic business corporation, net gains realized from
the sale of capital assets, other than tangible property situated
outside Massachusetts, are allocated to this State. If such corpo-
ration, however, has a net loss from the sale of such assets, the pres-
ent statute does not permit the corporation to offset such losses
against other classes of income allocated to Massachusetts. With
respect to a foreign business corporation, only net gains realized
from the sale of capital assets consisting of tangible property sit-
uated in Massachusetts are allocated to this State. Net losses
from the sale of such assets are not allocated in any part to the
Commonwealth.

Since all of the net gains from the sale of intangible capital assets
of a domestic corporation are allocated to Massachusetts and none
of such gains of a foreign corporation are so allocated, the statutory
non-recognition of net capital losses works a particular hardship
and discrimination against our own corporations. In most States,
such losses are recognized and allocable against other income. This
proposal seeks to correct this inequity and to place the allocation
on a more reasonable basis, in line with the practice in the majority
of the States. Accordingly, in those areas where net capital gains
are presently allocated to Massachusetts, the corporation, whether
domestic or foreign, would be permitted to allocate its net capital
losses to this State and would be permitted to offset such losses
against other classes of income allocated to Massachusetts.

This proposal also clarifies the word “sale” by including in the
capital transactions to be specifically allocated a “sale or exchange”.

Under the present law, a domestic business corporation which
is engaged exclusively in buying, selling, dealing in or holding se-

Allocation of Gains and Losses under the Corporation
Excise Law.

Taxation of Certain Security Corporations.
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curities on its own behalf and not as broker is taxed under special
statutory provisions. As a consequence, it pays an excise which
is substantially less than the excise paid by other domestic business
corporations. In order that the Commissioner of Corporations and
Taxation may better determine and control those corporations which
are entitled to the tax benefits of these provisions, this proposal
seeks to have the corporation apply to the Commissioner before
the end of the taxable year for classification. In this way, both
the Commissioner and the taxpayer would know in advance of the
filing date whether or not the corporation qualifies for taxation as
one engaged exclusively in buying, selling, dealing in or holding
securities on its own behalf and not as broker.

These special statutory provisions apply only to domestic se-
curity corporations. By implication, foreign security corporations
are taxed in the same manner as other foreign corporations. This
would be clearly and specifically set forth under this proposal. How-
ever, section 56A of chapter 63 of the General Laws, authorizing the
Commissioner to determine the tax of domestic security corpora-
tions by a method other than “the statutory method”, would be
amended to include foreign security corporations and to require
that the taxpayer’s request for such determination be made before
the end of the taxable year or such further time as the Commis-
sioner may permit.

Assessment of the Corporation Excise.

This proposal would make several changes in the assessment of
the corporation excise:

1. Where the Commissioner is required to give the taxpayer notice
before assessing a tax, the period of time that the taxpayer has to
confer with the Commissioner with respect to the proposed assess-
ment would be thirty days. At present, the period is ten days or
no specific period is set forth. After said thirty days, the Commis-
sioner would be authorized to assess the tax.

2. The time within which the Commissioner could make an orig-
inal assessment under section 44 would specifically be limited to
three years from the due date of the return or the date the return
was actually filed, whichever is later. Any excise not assessed
within said period would be deemed to be assessed at the amount
shown on the return as the excise due, unless the return is false or
fraudulent and filed with intent to evade a tax.
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3. Section 48 would be clarified in order to make it clear that
the Commissioner is required to give the taxpayer a notice of assess-
ment only where the assessment exceeds the amount shown on the
return as the excise due.

4. The technical wording of these assessment sections would be
changed, in part, in order to bring them more in line with previous
substantive changes in the taxing provisions of the chapter.

An Act providing for the Recording of Deeds or Otheh|
Instruments to which Stamps are Affixed.

Under section 2 of chapter 64 of the General Laws, inserted by
chapter 710, section 1, of the Acts of 1951,and as amended by chap-
ter 651, section 2, of the Acts of 1955, it was intended that the per-
son or persons who makes or signs a deed, instrument or writing, or
for whose benefit same is made or signed, should purchase the re-
quired amount of stamps and affix them to the deed, instrument or
writing and the purchaser or purchasers would then record the
same.

It has been the practice for an employee, or other duly authorized
representative, of the various city or town assessing departments
later on to examine the conveyance and from the number and value
of the stamps affixed ascertain the approximate selling price of the
real estate, and this information would then be of considerable help
in ascertaining and establishing the fair cash or market value of the
real estate. If the assessment of the real estate was increased after
such a conveyance was made to the new owner or owners and was
disputed, the assessing officials could use the newly acquired infor-
mation in rebuttal of any such claim.

It has come to the attention of this Commission that in order to
obstruct or keep the assessing authorities from securing this infor-
mation, the purchaser or purchasers after the receipt of a duly and
legally executed deed, instrument or writing with the proper amount
of stamps affixed thereto, would request and in some cases
upon the seller or sellers to execute a duplicate original deed, instru-
ment or writing to which no stamps would be affixed, and to file and
record this later deed, instrument or writing in the Registry of
Deeds. The absence of stamps on the later deed, instrument or
writing would in no way affect the legal or equitable title or trans-
fer to the real estate involved.
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In order to prevent and discourage the practice of giving two
deeds, instruments or writings, one with stamps and the other one
without stamps, legislation has been drafted which would make the
recording of any such deed, instrument or writing which does not
have affixed to it the required amount of stamps called for by this
chapter, ineffective or invalid to convey any legal or equitable
title or interest in the property to the new owner or owners.

An Act making Provision for Certain Changes in the Method
- OF CANCELING STAMPS ON DEEDS AND OTHER INSTRUMENTS.9

Under the present law it is required that a stamp or stamps be
"cut or perforated” which are affixed to a deed, instrument or
writing filed in the Registry of Deeds whereby real estate is trans-
ferred from one person to another or others. From a study it is
found that very few of the stamps are “cut or perforated” and the
forced compliance of this part of the section would cause the Regis-
ters of Deeds a considerable amount of trouble. At the present
time the seller or his representative cancels the stamp or stamps
by writing in ink the initials of the seller and the date when the
stamp or stamps are affixed.

An Act providing for the Disposition of Unclaimed Divi-
dends or Distributions after Liquidation or Dissolu-
tion of Domestic Corporations, Joint Stock Companies,
Trusts, Partnerships or Associations with Transferable
Shares.

A considerable amount of money is being lost to the Common-
wealth in the dissolution of corporations. Chapter 200A, the Aban-
doned Property Law, fails to provide for a quick method for those
charged with the liquidation of a corporation to turn over unclaimed
sums set forth for “lost” shareholders. The fourteen-year period
in this case is entirely unrealistic. Under the present section 5 of
chapter 200A, the liquidators must hold the undistributed property

fourteen years before they can turn the money over to the Com-
monwealth, the practical effect of which is that except in cases of
large law firms and banks, the Commonwealth is apt to get none of
the unclaimed property. Under the new section to be inserted, the
Commonwealth would be in a position to receive the property
within a much shorter period of time than the fourteen years under
which the unclaimed property is now held.
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Since the position of “Income Tax Assessor” no longer exists and
the administrative system to which the provision has been directed
has been completely changed, the language in the present statute is
now obsolete and meaningless.

Section 4A of chapter 717 of the Acts of 1957 provides that in
the case of the city of Boston deductions made by the assessors on
account of estimated receipts, other than those estimated by
tax commission, in the determination of the current year’s tax rate,
shall not exceed the aggregate amount of actual receipts received
during the preceding financial year from local sources. This legis-
lation resulted in considerable improvement in the financial condi-
tion of the city of Boston, stemming from a conservative use of
estimated receipts in fixing the tax rate.

Similar provision in the General Laws, as affecting cities and
towns other than the city of Boston, would likewise tend to im-
prove the financial condition of the cities and towns.

The proposed legislation would amend section 23 of chapter 59
of the General Laws by removing from the tax commission the au-
thority to approve the use of estimated receipts, in fixing a given
year’s tax rate, in excess of the aggregate amount of actual receipts
received during the previous financial year.

In accordance with the provisions of section 35 of chapter 41 of
the General Laws, every city and town treasurer is required to
give bond annually for the faithful performance of his duties in a
form approved by the Commissioner of Corporations and Taxation
and in such sum, not less than the amount established by the Com-
missioner, as shall be fixed by the selectmen or the mayor and aider-
men.

Similarly, section 13 of chapter 60 of the General Laws requires
the collector of taxes to give bond in a form approved by the Com-
missioner and in such sum or sums, not less than the amount
amounts established by the Commissioner, as shall be fixed by the
selectmen or the mayor and aldermen.

Sections 13 and 13A of chapter 41 of the General Laws require
the filing of bonds by the city and town clerks in such sums as
may be approved by the selectmen or board of aldermen, but there
is no uniformity as to the form of bonds filed by these officials, and

Amending the Income Tax Law by eliminating Certain
Obsolete Language.
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it has been found that the amounts of the bonds are usually in
nominal amounts, in many cases not sufficient fully to protect the
municipality.

The proposed legislation would require approval by the tax com-
missioner of the bonds of city and town clerks as to form and amount.
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