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CHAPTER 60 OF THE RESOLVES OF THE YEAR 1885.

Resolved, That the President of the Senate and the Speaker of the

House of Representatives are authorized and requested to appoint two

suitable persons to prepare and publish an edition of the reports of such

contested elections of the Legislature, from the year eighteen hundred and

fifty-three to the year eighteen hundred and eighty-five inclusive, as may
be of value as precedents, with a suitable index thereto.

liesolved, That the persons so appointed shall include in or append to

the publication herein authorized all opinions given by the Supreme Ju-

dicial Court relating to such elections.

liesolved, That the number of copies of the publication hereby author-

ized shall not exceed one thousand, and shall be distributed as follows :
—

One copy shall be furnished to each public library in this Commonwealth;
— one copy to each town and city; — twenty-five copies to the State

library ;— one copy to each member of the Senate and House of Repre-

sentatives ;
— and the remainder shall be distributed in such manner as

the President of the Senate and the Speaker of the House of Representa-

tives shall determine.

Approved June 8, 1885.

By virtue and in pursuance of the foregoing Resolve, Hon. Albert E.

PiLLSBURY, President of the Senate, and Hon. John Q. A. Brackett,

Speaker of the House of Representatives, on the seventh day of July,

1885, appointed Edw^ard P. Loring of Fitchburg, and Charles Theo-

dore Russell, Jr., of Cambridge, to prepare and publish, as therein

required, an edition of the reports of Contested Elections of the Leg-

islature.
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PREFACE

The value as precedents, of the reports of the con-

troverted election cases before the legislature of

Massachusetts, was recognized as early as 1811, in

which year David Everett of Boston was appointed,

by order of the legislature, reporter of such cases.

He occupied that position until 1813, and published

in 1812, a compilation of cases prior to that year.

He was succeeded in 1813, by Theron Metcalf, who

occupied the office and published the decisions for

four years, when the office was abolished. In 1834,

Luther S. Gushing, the clerk of the house of rep-

resentatives was ordered by the house to prepare,

under the direction of its committee, a compilation

of the decisions of the house, in cases of contro-

verted elections; and Theron Metcalf of Dedham,

Henry W. Kinsman of Boston and Henry Chapman

of Greenfield were appointed such committee. This

compilation was published in 1831. In 1852, Luther

S. Gushing, Gharles W. Storey and Lewis Josslyn

were appointed, by resolve of the legislature, to pre-

pare and publish a new edition of the election cases

previously reported, together with all cases which
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had arisen in the house of representatives since that

date. This edition was published in 1853, and makes

the volume known and cited as "Mass. Cont. Election

Cases, Gushing, Storey and Josslyn." Since then,

although an unsuccessful attempt was made in 1882,

to secure the publication of the more recent election

cases, those cases have remained unpublished and

inaccessible to the public, until the present publica-

tion under the resolve of the legislature of 1885.

The peculiar value of these cases, as precedents,

is owing primarily to the high character of the elec-

tion committees of the two branches of the legisla-

ture. Appointed from representatives of different

parties, they have brought to their duties, not only

ability and learning, but a sense of fairness,— a

desire in passing upon cases before them, to act

impartially,— and a recognition of the fact that of

all the committees of the two houses, the Committee

on Elections is, in its work, judicial rather than polit-

ical — dealing not with contemplated legislation, but

with vested rights, and deciding not what should be

done in the enactment of law, but what in law and

fact the people have done in the exercise of their

sovereign right of election. The committees, almost

without exception, have been presided over by law-

yers of recognized ability, to whom, as a rule, the

duty of preparing the reports has been intrusted;

and they have performed that duty with the knowl-

edge that their reports necessarily became precedents

to guide the legislature in future decisions. In the



PREFACE. vii

next place, one political lynvty, during the period in

which the cases here reported arose, has had such a

predominating majority in both branches of the

legislature, that the temptation to make political

decisions in what are mere trials of fact and law,

—

which has so impaired the value of many reports of

election controversies before other more closely

divided legislative bodies,— has been entirely absent.

The editors, appointed from the two political parties

in the Commonwealth, take pleasure in saying, that

after careful and conscientious examination of every

case reported or unreported, they find little indication

in any of them, of partisan bias, or of a desire to do

less than perfect justice to all parties upon the law

and evidence presented.

The value of these reports of election cases, —
not only to succeeding legislatures as precedents for

their guidance,— but also to the public officers and

citizens of the Commonwealth, in ascertaining their

official or personal rights and duties, and to the pub-

lic at large in aiding the settlement of some of the

still open questions in the law of elections, is the

justification for their publication.

The editors found the material for their work scat-

tered through the senate and house documents and

journals for the last thirty-three years. In most

cases the reports were printed, but in some, especially

in the earlier cases, we had only the original manu-

script of the reports. The material for the work was
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gathered from all possible sources; the original

papers were in all cases consulted;— and in some

cases we had the benefit of the memory and sug-

gestions of the chairman of the committee making

the report. In one respect the Resolve of 1885,

under which this compilation has been prepared, dif-

fei's from any previous action of the legislature in

providing for the publication of election cases. The

resolve directs the editors to publish such cases "as

may be of value as precedents." This limitation im-

posed upon the editors the duty of determining, upon

the facts accessible to them, whether each case had

been correctly decided by the tribunal in which it

arose. In the exercise of this discretion, the editors

have reported by reference only, those cases which

seemed to deal entirely with facts. A few cases ap-

peared to have been decided upon an incorrect view

of the law, and were deemed worthless as precedents.

It seemed, however, wiser not to ignore or suppress

such cases, as they must continue to exist, and be

more or less accessible in the documents of each

house,— but to report them as briefly as possible by

reference, with a statement of the opinion of the

editors as to their value. The greatest embarrass-

ment has been in dealing with those cases where the

committees have been overruled. Generally where

the committee has been divided, the majority report

only is published, — but where the views of the

minority have apparently been sustained by the body

to which the case was reported, the minority report

also is given. In other cases where the views of the
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minority have been referred to with approval in sub-

sequent cases, or were in part adopted by the house,

— or seem to the editors to have been correct,— they

are published with such reference by note as the case

seemed to require.

In most of the cases the editors have given the

reports verhatim, making only occasional changes in

phraseology where they seemed necessary. We have,

however, for the sake of brevity, in many cases omit-

ted tables of votes and diagrams of rooms, etc., w^here

they were not necessary to a right understanding of

the merits of the case. And in some cases we have

been able to omit or abridge evidence, which was

merely cumulative, and unnecessary in a legal prece-

dent. The district system of representation, adopted

in 1857, rendered it impossible, even if otherwise

advisable, to refer to the cases by the names of

the towns in which they arose, as was done by our

predecessors, and we have therefore entitled the

cases by the names of the parties to the contro-

versy. That the reports may have all the value of

which they are susceptible, we have in all cases stated

the names of the members of the committee hearing

the case, the name of the member presenting the

report, the names of any dissenting members,— and

wherever it has been possible, the names of counsel

engaged in the case.

We have occasionally added to the report of a

case, an editorial note for the purpose of call-

ing attention to the judicial decisions sustaining the
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views of the committee, or to authorities opposed

to some expression or finding in a report. These

notes have been prepared mainly by Mr. Russell, to

whom his associate editor desires full credit to be

given. Whenever, as in all cases before 1883, stat-

utes have been cited, the editors have added by note

or in the text the present citations in the Public

Statutes.

The editors have stated after each case the disposi-

tion made of it in the branch of the legislature to

which it was reported. In doing this, we have fol-

lowed substantially the language of the Journal of

the senate or house, without deeming it our duty to

decide whether in every case, the language was in

strict compliance with parliamentary form. Whether

the case should be disposed of by "resolve" or

"resolution;" whether the report of the committee

should be "adopted," "agreed to," or "accepted;"

and the resolution " adopted," or " passed," seemed

to us of little consequence in a work of this kind,

so long as the intention of the body was made mani-

fest. In citing the Senate Journal we have used the

easily understood abbreviation of S. J. ; and in citing

the House Journal of H. J. The Senate Journal

was first printed in 1868, so that the references to it

before that year, are to the manuscript journals

in the State Library. The House Journals were

printed in 1854, 1855, 1856 and 1857, and again in

1864, and since that year, so that the references to it

in other years are also to the manuscript journals.
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The resolve of 1885 required the editors to include

in, or append to, their edition " all opinions given by

the supreme judicial court relating to such elections."

In performing this duty, the editors have given a

liberal construction to the requirement of the resolve,

and have published in the supplement all opinions

since 1852, which seem to them pertinent to any

question of election law, or of the eligibility of mem-

bers of the legislature.

In view of the fact that the law of domicile has

largely entered into election controversies, in the past,

and will undoubtedly enter into them in the future,

under the provision of the Constitution requiring the

qualification of inhabitancy in members of the legisla-

ture, and of residence in voters,— the editors have

also prepared and published in the supplement a full

digest of all the decisions of the supreme judicial

court of Massachusetts upon that subject,— using

in the digest of general principles, the exact language

of the court as far as possible. The message of

Gov. Andrew in 1862, vetoing the Act dividing the

Commonwealth into districts for the election of rep-

resentatives in Congress, because the act required

each representative to be an inhabitant of the district

from which he was elected, has been deemed by the

editors worthy of preservation in a work on election

law, and we have taken the liberty of printing it in

the supplement.

In preparing the head notes and index, the editors

have endeavored to guard against overstatement,

striving only to learn the exact point decided, and
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then to state it as nearly as possible in the very lan-

guage of the report. The index, which must also

serve as a digest, is made from the head notes, and with

a desire to make it as complete and convenient as

possible, in the hope that it may be found a ready

means of reference to all points decided in the re-

ports.

The editors take pleasure in acknowledging their

indebtedness to Hon. Albert E. Pillsbury, not only

for the use of his collection of the election cases to

1879, with his valuable notes thereto, but also for

suggestions and advice which his familiarity with the

reports and knowledge of the law of elections, made

of great service to us, and benefit to the publication.

The editors are also under obligation to Robert

A. SouTHWORTH, Esq., the efficient assistant clerk of

the house of representatives, whose access to, and

knowledge of, legislative documents and action have

much aided our work. Mr. Southworth collected

the material for the publication, examined the journals

and records to ascertain the disposition of all the

cases, and prepared the tables of cases reported and

unreported, and the table of cases cited. He has also

greatly assisted the editors in the supervision of the

printing of the reports.

In conclusion the editors wish to say, that while

they have endeavored to prepare what the legislature

intended by the resolve, a volume of cases of value as

precedents, they are aware that any value it possesses
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is owing not to any effort of theirs, but to the able

and conscientious work of the chainuen of the elec-

tion committees, who have been called upon in many

cases to guide their committees in the consideration

of difficult and novel questions, and have performed

their public and judicial duty, not only with the abil-

ity apparent in these reports, but in a non-partisan

spirit which has made them worthy of preservation in

this form.

Edward P. Loring.

Chas. Theo. Russell, Jr.

Boston, December 28, 1885.
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S E N A T E— 1 8 5 3.

Wattris Ordway et al. V. Nathaniel S. Howe.

Hon. Francis Brixley, Hon. Elisha Murdock and Hon. N. Lyman
Strong, special committee.

Senate Document, No. 132, April 28, 1853. Keport by Messrs. Brinley
and Murdock ;

— Mr. Strong dissenting.

Eligibility of Senator. Inhabitancy. To be eligible to election as senator under

the constitution, the person must have been an inhabitant of the Commonwealth for

the space of five years immediately preceding the election; and the word "inhabi-

tint" in this connection means the same as " resident."

Same. Domicile. Two things must concur to constitute inhabitancy or domi-

cile: firsts residence, and second, the intention to make it a home — the fact and the

intent. Residence for however long a time continued will not constitute domicile,

unless accompanied with the intention of making it a home, nor will the shortness

of time m which the new home is enjoyed, defeat the acquisition of domicile, when
accompanied with the intention.

Same. Every person has a domicile ; he can have but one at the same time for

the same purpose. The place of birth is the domicile, if at the time of birth k is the

domicile of his parents. The domicile arising from birth remains until clearly

abandoned, and another acquired ; and so each successive domicile continues until

changed by the acquisition of another.

Same. Evidence. Less evidence is necessary to establish the intention of remain-

ing, where the person returns to his former domicile, than where he is remaining in

a new place.

Same. Upon the question whether a person elected senator, Jan. 11, 1853, had

been an inhabitant of the Commonwealth for the space of five years immediately

preceding the election, it appeared that he was born and had Kvcd with his parents

in Haverhill, Massachusetts; that after leaving college, he returned there and
studied law; after completing his legal studies, he removed to Michigan, where he

was admitted to the bar and remained about ten years, visiting, with his wife, his

father in Haverhill as often as every other year. In 1847, during one o^ these visits

he expressed an intention of Hving East, without expressly stating in what place, as

soon as he could make arrangements, and inquired about a law office. He then

returned with his wife to Michigan, and in the winter of 1847-8, wrote to his relatives

of his intention to leave Michigan, and they expected him in Haverhill, without know-
ing the probable time of his arrival. He sold his real estate in Michigan in January,
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1848, and arrived in Haverhill towards the end of May, 1848, with his wife, where

he joined his mother's family, and continued to reside with her to the time of

election. He rented an office in Haverhill Nov. 28, 1848, and continued to occupy

it. It was held that on Jan. 11, 1848, he was not an inhabitint of the Common-
wealth, and therefore was ineligible to election as senator Jan. 11, 1853.

Same. Law of Foreign Domicile. While for some purposes the states are

regarded as /oreeV7n jurisdictions, the principles of law peculiar to foreign domicile,

will not be applied in a question of mere inhabitancy as a qualification for a seat in

the Senate under the constitution.

Chas. Theo. Bussell for sitting member.

This case arose upon the remonstrance of Wattris Ordway and

twenty-seven others, against the right of Nathaniel S. Howe to

retain his seat in the Senate, " because said Howe had not at the

time of his election, been an inhabitant of this Commonwealth for

the full term of five years."

According to the Constitution no person is eligible to the office

of senator " who has not beei^an inhabitant of this Commonwealth

for the space of five years immediately preceding his election ; and

at the lime of his election he shall be an inhabitant in the district

for which he shall be chosen."— Constitution of Massachusetts, c.

1, § 2, art. 5.

Another important provision of the Constitution, which must be

considered in this connection, is as follows : ''And to remove all

doubts concerning the meaning of the word inhabitant., in this

constitution, every person shall be considered as an inhabitant,

for the purpose of electing and being elected into any office or

place within this State, in that town, district, or plantation, where

he dwelleth or hath his home."— Chap. 1, § 2, art. 2.

It will be perceived that the language of the remonstrance is not

that of the Constitution, and does not set forth the disqualification

in unexceptionable terms. But the committee overlooked this

inaccuracy of phraseology, and dealing with the remonstrance in a

liberal spirit, notified the respective parties that they would be

heard. They appeared, and the case has been carefully examined

and decided, as early as the pressing engagements of the com-

mittee would permit.

The general election of the last year was held on the second

Monday of November, the day appointed by the Constitution, it

being the eighth day of that month. On examination of the votes

for senators for the District of Essex it appeared that no choice

had been effected. Among the names of tlie constitutional candi-

dates reported to the Senate on the seventh of January last, was

that of N. S. Howe, who had received 7,390 votes in the District

of Essex. On the eleventh of that month, the Senate and House of
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Representatives assembled in convention for the purpose of filling

the vacancies in the Senate, and the Hon. Nathaniel 8. Howe, the

sitting member, was dul}- chosen in convention as one of the sen-

ators for said district.

It was in evidence before the committee that Mr. Howe lived

with his parents, in Haverhill, from his early youth. Indeed the

evidence was satisfactory to the committee that he was born in

that town. After leaving college, he returned to Haverhill, and

entered his father's office as a student at law. Having completed

his legal education, he removed to Michigan, where he was admitted

to the bar. He remained there about ten years, during which

period he and his wife were in the habit of visiting his father's

family in Haverhill, as often as every other \'ear. During his \isit

in the autumn of 1<S47, he made the remark that he should prefer

living in the East to remaining in Michigan, and that he intended

to do so as soon as he could make arrangements. It was not

proved that he said he intended to return to Haverhill. During

the same visit he made inquiry of one person about a law office.

Having completed his visit, he and his wife returned to Michigan.

In the winter of 1847-8, he wrote to his relatives of his intention

to leave Michigan : and they were expecting him in Hav erhill,

without being in possession of information of the probable time of

his arrival. At length, towards the end of the month of May,

1848, he arrived in Haverhill, with his wife, and immediateh'

became a part of his mother's family, and the}' continue to be such

at this time. On the 28th of November, 1848, Mr. Howe rented

an office in Haverhill, and commenced the practice of his profes-

sion ; he still occupies the same office.

It was proved that on the 29th of January, 1848, Mr. Howe
executed a deed of real estate situated in Michigan, in which he is

described as " of the county of Hinsdale, and State of Michigan."

It was also in e\idence that Mr. Howe's name was not on the

tax-book of Haverhill for the year 1848 ; but it appears on that

for 1849.

Such is a brief statement of the facts in the case.

The committee do not attach any great consequence to the cir-

cumstance that in the deed alluded to, Mr. Howe is described as

of Michigan ; nor should they, if it had been proved, as it was

not, that the deed had been drafted by him. It is quite common
for persons to describe themselves of places other than those of

their -residence
;
though it certainh' is, in some degi-ee, at variance

with a then fixed and settled intent of claiming to be an inhaliitant

of Haverhill.



6 MASSACHUSETTS ELECTION CASES 1853-18S5.

In the case of Home v. Home, 9 Iredell's Law Reports, 99,

the plaintiff relied much upon the fact that the deceased, whose

domicile was in question, in his last visit, had st3ied himself of

"Anson Count}', North Carolina." But the tourt held that resi-

dence did. not constitute a domicile, though it was prima facie

evidence of it.

So in the case of Sonierville v. SomercUle, 5 Vesey's Rep. 789,

the Master of the Rolls says that he lays no stress whatever on

such a description ; that it was totally immaterial how a party

described himself.

A not dissimilar view appears to have been entertained b}' the

justice of the supreme judicial court of this Commonwealth, who

presided at the trial of the recent case of Bourne v. The City of

Boston*

Of less importance is the fact that the name of Mr. Howe did

not appear on the tax book for 1848. The town clerk of Haverhill,

on cross examination, stated, that the number of polls was twelve

hundred ; that it was not an unusual thing for polls to be omitted

by accident ; that every j ear there were persons applying to have

their names entered for a poll tax. This is nothing unusual, as is

well known to every one familiar with town affairs, and the omission

in this case, of itself, is of no great moment. Indeed, it was a per-

fectl}' natural circumstance, as Mr. Howe was not in Haverhill on

the first of May, but towards the close of that month.

On the 11th of January, 1853, Mr. Howe w^as elected b}' joint

ballot, a senator from the District of Essex.

Was he an inhabitant of this Commonwealth for the space of

five years immediate!}' preceding his election ? " In other words

was he an inhabitant of Haverhill on the 11th of January, 1848?

The definition of the word inhabitant, as contained in the Con-

stitution itself, has been alread\' given.

In the third article of the amendments to the Constitution, made

* [Note ky the Editors. In the case of Weld v. Boston, V1Q> Mass. 166, the

court held that, upon the issue whether the plaintiff had his domicile in Boston, as

claimed by the defendant, deeds to him as grantee or from him as grantor, in which

he was described as of Boston, were admissible against him,— the court saying: —
"The deeds of the plaintiff in which he described himself as ' of Boston 'were

rightly admitted. The recitals in such deeds were admissions by him that he reside

ed in Boston and were competent. For the same reasons the deeds to him in

which he was described as of Boston were competent. His acceptance of such deeds

without objection was an implied admission of the correctness of the recitals.

Though of little weight, the evidence was competent." p. 168. But ileeds, let-

ters or otlier papers in which he is described as resident in another place, claime4

by him to be his domicile, are inadmissible in his favor. Weld v. Bostoth, supra;

WrigJU v. Boston, 126 Ma.ss., 161.]
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by the Convention in 1820, the qualification of inhabitancy is

somewhat differently expressed. The right of voting is conferred

on the citizen who has resided within this Commonwealth, and

ivJio has resided within the town or district, &c. In the opinion

of the justices of the supreme judicial court on a question submitted

to them by the House of Representatives, and which may be found

in 5 Metcalf, ;j88, and in the Reports of Election Cases in ^lassa-

chusetts (Cushing, S. & J.) page 510, they say, we consider

these descriptions, though differing in terms, as identical in mean-

ing, and that ' inhabitant ' mentioned in the Constitution, and

' one who has resided,' expressed in the amendment, designate

the same person. And both of these expressions, as used in the

Constitution and amendment, are equivalent to the familiar term

domicile, and therefore the right of voting is confined to the place

where one has his domicile, his home, or place of abode."

It is conceded that the word resident is synonymous with inhabi-

ant in the State Constitution. Williams v. Whiting^ 11 Mass.

424.

In this case, the court held that an elector of a representative in

Congress must have had his home one full 3'ear previous to the

election in the town where he would vote. It was an action by the

plaintitf, against the selectmen of Dedham, for unlawfully refusing

to permit the plaintiflf to vote ; and the question was, where did the

plaintiff* dwell or have his home one year next preceding the 2d of

November, 1812? On the 28th of October, 1811, the plaintiff" was

a resident in Roxbury, in the count}' of Norfolk
;
just previous to

that day, he had been qualified as clerk of the courts for said county.

His family remained in Roxbury until the 12th of November of the

same 3'ear, when he removed to Dedham. From said 28th of Oc-

tober to the said 12th of November, he boarded at a public house

in Dedham, that he might be able the more readily to attend to his

duties as clerk.

Under these circumstances the court held that he remained an

inhabitant of Roxbury until the day of his removal with his famih%

and that he did not begin to be an inhabitant of Dedham until after

the second day of November, 1811, and was not on that day

entitled to vote in Dedham, not having been an inhabitant of that

town for one year next preceding the election.

In a familiar sense, domicile ma\' be synonymous with residence,

home, or dwelling place ; indeed, some of the authorities are to the

points that residence, inhabitancy or domicile, are substantially the

same, and depend upon much the same evidence. The matter of

Thompson^ 1 Wendell, 43. In a purely technical view, however,

there is a distinction.
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Domicile is of three sorts ; domicile by birth, domicile by choice,

and domicile by operation of law. The first is the common case of

the place of birth, domicUium originis; the second is that which is

voluntaril}' acquired I)}' a party, propria marte. The last is conse-

quential, as that of the wife arising from marriage. Story on Con-

Jlict of Lcvrs^ sect. 49.

The case of Thorndike v. The City of Boston, establishes the

points : that ever}' man must have a domicile somewhere ; that he

can have but one for the same purpose, at the same time ; that an

existing domicile continues until another is acquired ; and that by

acquiring a new domicile, a former one is relinquished.

In this case the court say: "The questions of residence, in-

habitancy, or domicile— for, although not in all respects precisely

the same, they are nearly so, and depend upon much the same

evidence— are attended with more difficulty than almost any other

which are presented for adjudication. No exact definition can be

given of domicile ; it depends upon no one fact or combination of

circumstances, but from the whole taken together it must be deter-

mined in each particular case. It is a maxim— that every man
must have a domicile somewhere, and also that he can have but one.

Of course it follows that his existing domicile continues until he

acquires another; and,.viVe vers((, by acquiring a new domicile he

relinquishes his former one. From this view it is manifest that

very slight circumstances must often decide the question. It de-

pends upon the preponderance of the evidence in favor of two or

more places ; and it ma}- often occur, that the evidence of facts

tending to establish the domicile in one place would be entirely con-

clusive, were it not for the existence of facts and circumstances of

a still more conclusive and decisive character, which fix it, be3'oud

question, in another. So on the contrary very slight circumstances

may fix one's domicile, if not controlled by more conclusive facts,

fixing it in another place. If a seaman, without family or property

sails from the place of his nativity, which may be considered his

domicile of origin, although he ma}- return only at long intervals, or

even be absent many 3'ears, yet if he does not, b}- some actual resi-

dence or other means acquire a domicile elsewhere, he retains his

domicile of origin." Thorndike v. City of Boston, 1 Metcalf, 242.

The question— what place is any person's domicile or place of

abode, is a question of fact. It is, in most cases, easil}' determined

by a few decisive facts ; but cases may be readily conceived, where

the circumstances, tending to fix the domicile, are so nearly balanced,

that a slight circumstance will turn the scale. In some cases, where

the facts show a more or less frequent or continued residence in
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two places, either of which would be conclusive!}' considered the

person's place of domicile, but for the circumstances attending the

other, the intent t)f the party to consider the one or the other his

domicile will determine it. One rule is, that the facts and intent

must concur. Certain maxims on this subject we consider to be

well settled, which afford some aid in ascertaining one's domicile.

These are, that ever}' person has a domicile somewhere, and no

person can have more than one domicile at the same time, for one

and the same purpose. It follows from these maxims, that a man
retains his domicile of origin till he changes it, b}' acquiring another

;

and so each successive domicile continues until changed by acquiring

another. And it is equall}' obvious, that the acquisition of a new

domicile does, at the same instant, terminate the preceding one.

Opinion of Justices of Supreme Judicial Court, 5 Metcalf, 587.

In the case of McDaniel v. King, 5 Gushing, 469, the ques-

tion was, whether Leavitt, one of the insolvents, was a resident of

the Commonwealth within one year next preceding the date of

the petition of the creditors. The court say, the question of resi-

dence or domicile is one of fact, and often a ver}' difficult one— not

because the principle on which it depends is not very clftar, but on

account of the infinite variet}' of circumstances bearing upon it,

scarcel}' any one of which can be considered as a decisive test.

The principle seems to be well settled— that everj^ person must

have a domicile, and that he can have but one domicile for one pur-

pose at the same time ; it follows, of course, that he retains one

until he acquires another, eo instanti, and b}' that act he loses his

next previous one. Ahington v. N. Bridgewater, 23 Pick. 170.

The actual change of one's residence, and the taking up of a resi-

dence elsewhere without any intention of returning, is one strong

indication of change of domicile. Thorndike v. Boston, 1 Met. 242.

The actual removal of one, from another State to this, leaving a

familv therein, but with no intention of returning, is a change of

domicile. Cambridge vs. Charlestown, 13 Mass. 501.

The court held that it was clear under the evidence, that Leavitt

left New Hampshire, where he had been in business, without any

intention of returning, and he acquired a domicile in Massachusetts.

Another well established rule is, that every case must depend

upon all the circumstances connected with it, and be determined

b}' them.

''Actual residence, that is, personal presence in a place, is one

circumstance to determine the domicile, or the fact of being an

inhabitant, but it is far from being conclusive. A seaman on a long

voyage, and a soldier in actual service, maj- be respectively inhabi-
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tants of a place, though not personally present there for years. It

depends, therefore, upon many other considerations, besides actual

presence. When an old resident and inhabitant, having a domicile

from his birth in a particular place goes to another place or country,

the great question, whether he has changed his domicile, or whether

he has ceased to be an inhabitant of one place and become an

inhabitant of another, will depend mainly upon the question to be

determined from all the circumstances, whether the new residence

is temporary or permanent— whether it is occasional, for the pur-

pose of a visit, or of accomplishing a temporary object, or whether

it is for the purpose of continued residence and abode, until some

new resolution be taken to remove. If the departure from one's

fixed and settled abode is, for a purpose, in its nature temporary-,

whether it be business or pleasure, accompanied with an intent of

returning and resuming the former place of abode as soon as such

purpose is accomplished ; in general, such a person continues to be

an inhabitant at such place of abode, for all purposes of enjoying

civil and political privileges, and of being subject to civil duties."

Sears v. Boston^ 1 Metcalf, 250.

''This case," say the court, "is distinguishable from that

, of Thorndike v. Boston^ in this : that in that case, at the

time of the departure of the plaintiff from Boston, it was his

declared intention not to return and resume his residence. A
person being at a place is prima facie evidence that he is domi-

ciled at that place, and it lies on those who say otherwise to rebut

that evidence. It may be rebutted no doubt. A person travel-

ling ; on a visit ; he may be there some time on account of his

health or his business, &c. Marsh v. Hutchinson^ 2 Bos. and

Pul. 230, in note.

The place of birth of a person is considered as his domicile*

if it is at the time of his birth, the domicile of his parents. This

is the domicile of birth or nativit}', and it is said to be lost with

difficulty and recovered with ease. Catlin v. Gladding^ 4 Mason,

308.

Thus, according to Chancellor Kent, "the circumstances

rc(inisite to establish the domicile are flexible and easily accommo-

dated to the real truth and equit}- of the case. Thus it requires

fewer circumstances to constitute domicile in the case of a native

subject who returns to reassume his original character than it

does to impress the national character on a stranger. The quo

animo is, in each case, the real subject of inquiry ; and when the

residence exists freely without force or restraint, it is usualh' held

to be complete, whether it be an actual or only an implied resi-

dence. 1 Kent's Com. 84.
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If a man has acquired a new domicile different from that of his

birth, and he removes from it with an intention to resume his

native domicile, the latter is reacquired, even while he is on his wa}',

in itinere, for it reverts from the moment the other is given up.

Stor?j 0)1 Conftict of Laws, sect. 48. The Francis, 1 Gal. 614.

The Indian Chief, 3 Kob. 12.

A national character, acquired in a foreign country by residence,

changes when the party has left the country animo non revertendi,

and is on his return to the country where he had his antecedent

domicile ; and especiall}- if he be in intinere to his native countr}'

with that intent, his native domicile revives, while he is yet in

transitu, for the native domicile easily reverts. The moment a

foreign domicile is abandoned, the native domicile is reacquired.

Ibid., sect. 48.

Notwithstanding the importance given to the intent or animus of

the part}^— a mere intention to remove, unaccompanied by any

act towards carrying the intent into effect, is not sufficient.

To prove a change of domicile it must be made to appear not

onl}' that the old domicile had been abandoned, but also that a new

one has been acquired, so that a domicile being once fixed will con-

tinue, notwithstanding the absence of the party, until there is a

substitution for a new one. The intention to abandon, and actual

residence at another place, if not accompanied with the intention

of remaining there permanently, or at least for an indefinite time,

will not produce a change of domicile. Jennison v. Hapgood, 10

Pick. 11. Somerville v. Somerville, 5 Yes. 756.

It has been decided in Alabama, that an intention to change the

domicile, without an actual removal, with the intention of remaining,

does not cause a loss of the domicile.

This was held in the case of The State v. Hallett, 8 Alabama

Reports, new series, 159. The defendant was indicted, found

guilty, and fined for voting at a presidential election, without being

legally qualified to vote. It appeared, that the defendant was a

citizen of Georgia, up to September, 1843 ; about that time, being

in Alabama, he declared his intention to settle in the State, if he

could procure a particular site for an iron foundr}^ Between the

first and fifteenth of September, he leased the site for five years.

Soon after he commenced operations, and left for the purpose of

bringing his family from Georgia. He did not reach Alabama with

his famil}' until the 26th of November, 1843. He established his

family in Talladega County, continued to reside there, and on the

11th of November, 1844, voted at the presidential election. He
took legal advice as to his right to vote, which was in favor of the
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right. On this evidence he was found guilty, and the case was

certified to the supreme court of the State.

The court say, " the mere intention to change the domicile, with-

out an actual removal, with the intention of remaining, does not

cause a loss of the domicile.

Here the facts were, that the defendant, being domiciled in

Georgia, came to this State, with the design of settling here, and

manifested his intention of making this State his permanent resi-

dence, by leasing a piece of land, procuring materials for the

erection of a foundry, and going to Georgia, to bring his family.

These acts all mark, unequivocally, his intention to change his

residence from Georgia to this State. Tliese facts, however, are

not sufficient to cause a loss of the domicile he previously had. If,

on his return to Georgia, he had died before being able to carry

his purpose into effect, it can admit of no doubt, the courts of

Georgia, and not of this State, would have been entitled to dis-

tribute his estate. The same rule must have prevailed, if he had

died upon the journe}' here, because until he had actualh' reached

. here, there would have been no change in fact, of the domicile.

In one case, indeed, the intention to remove, has the effect to

change the domicile, where one, by residence, has acquired a domi-

cile, different from that of his birth, and with intention to resume

his former domicile, sets out on his return. In that case, it has

been held, that the domicile is reacquired from the time he mani

fests such intention, {The Venus, 8 Cranch, 253.) This proceeds

from the fact, that the acquired domicile was adventitious, and may

therefore be thrown off at pleasure."

It is proper to add, that Judge Goldthwaite dissented.

The case of Cambridr/e v. Charlestoivn, 13 Mass. 501, involved

the question of the settlement of a pauper b}' the name of Ray-

mond ; the family resided in Vermont, but the husband had resided

ten years in Charlestown, in this Commonwealth; the court held,

that though he had a family in Vermont, and occasionally visited

them, it made no difference, and that he was chargeable to Charles-

town, because he did not consider Vermont as his home, but kept

his famil}' there onl}' until he could convenienth* remove them.

In the meantime he was permitted to exercise all the privileges,

and was subject to all the duties of an inhabitant of Charlestown.

Had his family resided on a farm belonging to him, in another

ton-n within the Commonwealth, there might be some question

respecting his domicile."

A mere intention to remove has never been held sufficient,

witiiout some overt act ;
being inerely ftp intention, residing
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secretly and undistinguishably in the breast of the party, and liable

to be revoked every hour Something more than mere verbal

declaration, some solid fact, showing that the party is in the act

of withdrawing, has always been held necessary in such cases.

The President^ 5 Robinson. 277.

In the matter of Wn'gley. 8 Wendell, 134, it appeared that he

obtained a discharge from the Recorder of New York as an

insolvent debtor, and the question arose, whether he was an inhab-

itant of New York at the time of presenting his petition. The

court say, although the plaintiff in error was an inhabitant of

New York while he was actually located there and doing business

as a commission merchant, yet the moment he broke up his resi-

dence and sailed for his native land, sine animo revertendi he was

no longer an inhabitant of New York, but he resumed his domicile

of origin."

It may therefore be laid down as a general rule, in all questions

with regard to domicile, the chief point to be considered is the

aw'mus mai)endi ; if there be no intention of making a fixed and

permanent abode in a foreign country, even a protracted residence

there will not change the domicile ; as. e g., where the accomplish-

ment of a temporary purpose is the chief object of the stay
;

while, on the other hand, even the shortest residence, if with a

design of a permanent settlement, stamps the party so residing

with the national character. If the intention to establish a perma-

nent residence be once ascertained, the recency of the establish-

ment, though it may have been for a day only, is immaterial.

The point, then, to be ascertained being the real iittention of the

parly himself., no circumstance can be regarded as unimportant

which can in any way tend to throw light upon it, and the amount

of evidence required to establish an animum manendi, must, of

course, vary with the circumstances of the particular case.

Thus, upon the plainest principles of good sense, slighter evi-

dence would be required to make out an animum manendi in the

case of a man returning to his own country, than in the case of the

same man going to reside in a foreign land. In the former case

there is a natural presumption that the party is returning to

resume his original character ; in the other the natural presumption

rather is, that he is not going for the purpose of making his home
in the foreign country, but rather of returning thence to his own,

when he shall have accomplished the object of his journey. Hence

a national character, acquired in a foreign country by residence,

changes immediately the party has left such country animo non

revertendi; and this is especially the case if he have left the
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foreign to returu to his native country, sine anhno reveHendi. In

such cases the native domicile revives, while he is yet in transitu,

for it very easily reverts, and is reacquired the moment the foreign

domicile is abandoned — 1 Arnould on Insurance, 98-99.

Mere declarations of an intention to remove ought never to be

relied upon, when contradicted, or at least rendered doubtful, by a

continuance of that residence which impressed the character. They
may have been made to deceive ;

or, if sincerely made, they may
never be executed. Even the party himself ought not to be bound

by them, because he may afterwards find reason to change, his

determination, and ought to be permitted to do so. But when he

accompanies these declarations by acts which speak a language not

to be mistaken, and can hardly fail to be consummated by actual

removal, the strongest evidence is afforded which the nature of

such a case can furnish TJie Venus, 8 Cranch, 253.

Nothing but an actual removal, or a bona fide beginning to

remove, can change a national character, acquired by domicile.

Ibid., at page 283.

Some of the principles to be extracted from this review of these

various cases (to which the committea would have referred by

citation only, had the argument boon addressed to a court instead

of resorting to this popular form of discussion), are these : That

every person has a domicile ; that he can have but one, at the same

time, for the same purpose ; that the place of birth is the domicile,

if it is at the time of the bh'th the domicile of the parents ; that the

domicile of origin, which arises from birth and connections, remains

until clearly abandoned, and another taken, which proposition is

more fully considered in Andreics v. IIerio\ 4 Cowen, 51 G, in

note, and Plamn^r v. Brandon, 5 Iredell's Reports in Equity,

190 ; that the domicile of birth is easily reacquired ; and that two

things must concur to constitute a domicile : first, residence, and

second, the intention to make a home — the fact and the intent

;

that residence for however long a time it may be continued, cannot

constitute a domicile without the intention of permanently making

it a home, nor can the shortness of time in which the new home is

enjoyed, defeat the original acquisition, when accompanied with

the intention, for in the latter there would be factum et awmm;
for which, see also, Home v. Home, 9 Iredell's Law Reports,

99-108 ; The Ann Green. 1 Gal. 274.

The committee consider it to be established in this case that

Mr. Howe's domicile of origin was Haverhill ; that he abandoned

it years ago, and acquired a domicile in Michigan ; that while in

Haverhill, in 1847, he expressed a preference for the East, and
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indicated to a few individuals an intention to leave Michigan when

he could make his arrangements ; but it was not in proof that he

avowed an intention to return to Haverhill, though his relatives

seemed to have expected it. He made no movement in furtherance

of that intention until the execution of his deed of his real estate in

Michigan, on the 29th of Januar}', 1848, even if that circumstance

can be so construed ; his being in Michigan, at that time was prima

facie evidence that he was there domiciled ; the great overt act

indicating an intention to reacquire a domicile in Massachusetts,

was ills arrival in Haverhill towards the close of May, 1848, which

was not five years immediateh' prior to his election to the Senate

by the votes of the convention of the two branches of the legislature.

But in order to admit the application of the principles of law in

regard to foreign domicile to this case, it will be necessarv to con-

cede that the cases arising under international law are in point and

of binding authority, in a question of mere inhabitancy as a quali-

fication for a seat in the Senate, as defined in our Constitution.

To accomplish this, it has been argued that the States of this

Union are to be considered as /o?-e/grn jurisdictions, and that there-

fore the law as to foreign domicile is applicable and conclusive in

this particular case. This proposition the committee do not admit

to be well sustained. It is undoubtedh' true our courts have

decided that judgments rendered in the tribunals of the sister States

fire foreign judgments. Hitchcodc v. Aicken, 1 Caiues, 400 ; Bartlett

V. Knight^ 1 Mass. 430.

So, too, bills of exchange drawn in one State upon another State

are considered as foreign. Duncan v. Course^ 1 South Carolina

Constitutional Reports, 100 ; Buckner v. Finley and Van Lear^ 2

Peters, 586 ;
Phoenix Bank v. Hiissey, 12 Pick. 483.

So too the laws of other States of the Union are considered as

foreign. Haven v. Foster, 9 Pick. 112.

For all national purposes embraced by the Federal Constitution

the States and the citizens thereof are one, united under the same

sovereign authority, and governed by the same laws. In all other

respects the States are necessarily foreign to, and independent of,

each other. Their constitutions and forms of government being^

although republican, altogether diflferent, as are their laws and

institutions. Buckner v. Finley and Van Lear, 2 Peters, 580.

So far as these States are subject to the laws of the Union, they

are not foreign to each other. Puit so far as the}' are subject to

their own respective state laws and government, they are foreign

to each other. Opinion of Mr. Juiitice Thompson, 5 Peters, page 57.

In Virginia it was held, that in cases of contracts, the laws of a
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foreign country where the contract was made, must govern ; and the

court added, " the same principle applies, though with no greater

force, to the different States of America ; for though they form a

confederated government, yet the several States retain their indi-

vidual sovereignties, and with respect to their municipal regulations,

are to each other foreign. Warder v. Arrell^ 2 Wash. 298.

All this may be conceded, and yet it will not follow that this is

a question between a foreign domicile and a domicile of origin, or, if

it were, that it is to be decided by international law and not by the

Constitution. The courts, for certain purposes, do sometimes,

and to a limited extent, admit the applicability of international law
;

but it is for commercial and not political purposes that the citizens

of one State are sometimes considered as of a foreign jurisdiction.

In the opinion of the committee, the language of the court in the

case of The Inhahitauts of Jefferson v. The Inhabitants of Washing-

ton, 19 Maine Reports, 293, as to the propriety of invoking the aid

of the principles of international law. is extremely pertinent.

This was a case involving a question under the State laws, as to

the legal settlement of a pauper. The court sa}-, the counsel

for the defendants in error, in his argument, treats the words

dwelling-place and home as if 83'nonymous with domicile, and pro-

ceeds to argue, that one domicile continues until another is gained
;

and that to have a domicile a man need not have an}' particular

place of dwelling, or for his home ; and he cites numerous author-

ities to support his position. But the answer to them all is, that

domicile, though in familiar language used very properly to signify

a man's dwelling-house, has in cases arising under international

law, and in kindred cases thereto, a sort of technical meaning.

And the authorities cited all apply to it in this sense. It fixes the

character of the individual, in reference to certain rights, duties and

obligations ; but dwelling-place and home have a more limited,

precise and local application.

When the legislature speak of dwelling-place and home, as being

recjuisite to establish the settlement of paupers, it cannot mean to

use these terms in a vague and indeterminate sense. Something

specific was in contemplation. It was intended to define, so that

it could not be misunderstood, and so that it should be obvious to

the connnon sense of every man, what should constitute a settle-

ment. Constructive dwelling-places and homes, if there be any

such, could not have been in contemplation. If a man actuall}' has

a home or dwelling-place, all his fellow townsmen can at once see

and know it ; but as to constructive dwelling-places and homes,

who can tell what the}' are, or where they are to be found, or to
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which of the senses they can be made obvious. In the case of

Turner v. Buckfield^ 3 Greenl. 220, it is expressly decided, that

the words dwelling-house and home meant some permanent abode

or residence, with intention to remain."

This argument applies directl}' to the point involved in the

present instance. The word inhabitant is precisel}' defined in the

Constitution itself ; to wander in the paths of international law in

pursuit of devices for evading the force of constitutional requisi-

tions cannot be reconciled to the dictates of legislative duty. The

result would be the substituting of a constructive dwelling-place or

home, for that real, permanent, substantial and visible place of

abode which is contemplated by the Constitution.

The proof is that Mr. Howe did not arrive in Haverhill until

May, 1848 ; now to maintain that he had his home and dwelling-

place in that town, for months previous, b}^ construction, is a

course of argument which, however ingenious, cannot be sus-

tained in the ver}' teeth of the Constitution. The committee would

gladly have come to a different conclusion. Mr. Howe has proved

himself to be an active, industrious, and most acceptable senator.

Dignified and courteous to all, the committee believe that there is

not a member of the Senate who entertains for him an}' feelings

but those of ver}' sincere regard. To lose his services, and to

miss his presence, even for the short remainder of the session, will

be to his associates a subject of regret. But this must be met and

endured, if need be. After most anxious deliberation, the com-

mittee are of opinion that the Hon. Nathaniel S. Howe, one of the

sitting members from the District of Essex, had not been an inhab-

itant of this Commonwealth for the space of five years immediately

preceding his election, and at that time was not constitutionall}'

eligible to the Senate. They therefore declare his seat to be

vacant.

[The views of the minority, finding that, upon the evidence, Mr.

Howe had resided in the Commonwealth for five years immediately

preceding his election, were presented by Mr. Strong. The report

of the* committee was indefinitely postponed. S. J. 1853, p. 601.

The report of the majority is published by the editors as correct

in its findings, and valuable as a precedent.] *

* [A previous remonstrance against the eligibility of Mr. Howe was made l)y Khen
H. Satlord et al., and was subsequently withdrawn by the remonstrants.]
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HOUSE— COMMITTEE ON ELECTIONS, 1853.

Messrs. W. R. P. Washburn of Boston, Chairman; John G. Thurstox
of Lancaster, William O. Curtis of Lenox, James D. Green of

Cambridge. Nahum Perkins of North Bridgewater, Stephen B. Ives

of Salem, and Edwin Baxter of Barnstable.

Amos Haws et als. v, Joseph S. Darling.

House Document. No. 78. March 4, 1853. Report by W. R. P. Wash-
burn, Chairman.

Notice of Meeting for Election. — Where it was the usage to give fourteen days'

notice of a town meeting, — if such notice was rendered impossible by the fact that

the meeting for the election of representative was required by Article 10 of the

amendments to the Constitution to be held on the second Monday in November,

and failing an election, to be adjourned to the next day, and then, failing an elec-

tion, another meeting was to be held on the fourth Monday in November, — it was

held that eleven days' notice, being all the notice possible, was sufficient.

Motion not to Elect.— A motion made and laid on the table of the selectmen, at a

town meeting, that the town do not proceed to the choice of a representative at this

meeting, may be considered as waived, if subsequent motions are, without objection,

made and acted upon, and the former motion is not renewed, or in any way called

up, or made the subject of remark.

The Committee on Elections, to whom was referred the remon-

strance of Amos Haws and others, against the right of Joseph S.

Darling to a seat in this House from the town of Leominster, have

considered the subject, and submit the following report : It ap-

pears that a town meeting was held in Leominster, on the second

Monday of November, and by adjournment on the da}' following,

but no choice of a representative having been made, the meeting

was dissolved, and another meeting was called and held on the

fourth Monda}' of the same November.

The first objection to Mr. Darling's right to a seat is that the

warrant for calling the meeting, was dated onl}' eleven days prior

to the day of his election ; whereas, the usage in Leominster has

been to give fourteen da3's' notice of town meetings, for the choice

of representatives, as well as for other purposes.

By Article 10 of the amendments to the Constitution, town

meetings are to be hold on the second Monday of November, and

may be adjourned, if necessary, for the choice of representatives,

to the next day, and again to the next succeeding da}*. And in

case a second meeting shall be necessary, it shall be held on the

fourth Monday of the same November.
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In this case there is no pretence that all the notice was not

given which could be given, afler the ineffectual attempt to elect

on the second Monday of November, and the day following ; and

it is apparent that fourteen days' notice could not be given, after

the adjournment of the meeting held on the day succeeding the

second Monday of November, of a meeting to be held on the

fourth Monday of the same November.
^

If, then, the town of Leominster, or any other town, in which

a representative is not chosen at the first meeting, and in which

there is a usage to give fourteen days' notice of the meetings of

the town, can avail themselves of the right to elect on the fourth

Monda}' by virtue of the amendment to the Constitution providing

therefor, this objection ought not to prevail.

The second objection is that a motion in writing was made and

laid on the table of the selectmen, " that the town do not proceed

to the choice of a representative at this meeting," which was not

put, and that thereby the voters were deprived of the exercise of

their right to determine whether the}' would or not be represented

in this House.

On this subject your committee have heard the testimony of

several witnesses, and are of opinion that the selectmen con-

sidered this motion as waived, by reason of others which were

subsequently made, put and acted upon, or that if not strictlj-

superseded by the subsequent motions which were to dissolve the

meeting, the fact that it was not renewed or in any way called up,

or made the subject of remark, after such proceedings, must be

taken as evidence that the result of the other motions was acqui-

esced in, and that no one should now be allowed to complain of

that to which he made no objection at the time.

Your committee are unanimously of opinion that neither of the

objections should deprive the member from Leominster of his seat,

and that said petitioners have leave to withdraw.

[The report of the committee was accepted. H. J. 1853, p. 484.]
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In re >[aktin J. Steeee.

Nkwkll A. Thomp.son of Boston. .Tamks Small of Truro, James D. Colt,

2d. of Pittstield, Mosk:s B. Grkkxe of Amherst, and Eli Tha^trk of

Worcester, special committee.

House Document. No. May H». 1858. Report l>y Mes.«rs. Thompson.
Small. Colt and finEENE. Mr. Thayer, — dissenting.

Eligibility of representative . Remoral of residence. I'nder the third article of

section three, chapter one of the Con.«titution, a representative who hag ceased to Ik*

an inhabitant of the town he represents, thereby vacates hi.-; scat.

Same. W/iat comiifutrs remornl of residence. Where a representative, who was

at the time of election a minister settle<l in Blackstone, from which town he was

elected, accepted, after taking his seat, a call to a church in Somerswortb, New
Hampshire, agreeing to comniencc his services as pastor the following April, and to

preach himself or supply the pulpit there from that date— preaching there the first

.Sunday in April, from which date his salary commenced,— having dissolved his pasto-

ral relations in Blackstone in March, and lea.'^ed his house there to his successor, and

hired a house in Somersworth to which he subsequently removed liis household furni-

ture and i>ersonal effects, — remaining himself with his wife and one of his children

in temporary quarters in Boston, si)ending part of his time in Somersworth and other

places, intending to make his home in Soniersworth as soon as the legislature ad-

journed, although wishing to do nothing to affect his right to retain his seat as repre-

sentative, — and with that desire stipulating tliat he was not to assume his pastoral

duties in Somersworth, beyond supplying' the pulpit, until the legislature adjourned,—

it was held that he had ceased to 1>e an inhabitant >A' Blackstone, and his seat should

l>c declared vacated.

The committee appointed undfr an order of the House of thi-

l.')th inst., to inquire and report ••whether or not the Rev. Martin

J. Steere, representative from Blackstone, is any longer entitled to

a seat upon this floor, inider the provisions of the third article of

the third section of the first chapter of the Constitution of this

Commonwealth,'* having considered the subject matter reterr( <1 to

them, beg leave to sul^mit the following report.

The article of the Constitution referred to in the order under

which j our committee was appointed, read as follows :
—

" HI. Everj- member of the house of representatives shall be

chosen by written votes : and for one year at least next preceding

his election shall have been an inhabitant of the town he shall l>e

chosen to represent ; and he sliaU cease to represent the said to>ni

immediately on his rtasinfj to he tjualijied as aforesaid: and no

possessi( n of a freehold or of anv other estate v^liall be required as

a qualification for holding a seat in the house of representatives."

Thus it appears that but one single (jualification only is requisite

to render a person an eligible candidate for a seat in this House, to

wit. that of being an inhabitant of the town he is to represent, for
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one year at least next precedintr an election, and being thus eligihh-

as a candidate, he must be elected by n.-rittHn cotes to entitle him to

a seat ; and the words in the Constitution, " <tn(l he shall rease to

represent the said town immediately on his ceasing to he 'jualijied

as aforesaid." nuist be construed as referring to the single qualifi-

cation of inhabitancy only, and therefore, whenever the representa-

tive ceases to [)0ssess this single qualification of inhabitancy, he

must, under this provision of the Constitution, vacate his seat ; and

the question now to be determined is, wlie;hcr Mr. Steere's case

comes within this provision.

It is admitted that at tiie time of his election in November last,

he was. and had been for one year at least previoush", an inhabi-

tant of Blackstone. and that he was elected as a representative

from that town by the written votes of his constituents. But it

appeared in evidence before the committee, and was admitted b}'

Mr. Steere himself, that sometime in March last, being then the

pastor of a Baptist Society in Blackstone, he received an invitation

to change his pastoral relations and take charge of a similar society

in the village of Great Falls, at Somersworth, New Hampshire ;

that he accepted this invitation, and entered into an agreement

with the last named society to commence his services with them on

the first of April, stipulating to preach himself, or to supply the

pulpit, from that date, and actualh' preaching there himself on the

first Sabbath in April, his stated salary commencing from that date.

That in pursuance of this arrangement, he dissolved his pastoral

relations with the society in Blackstone in March, taking leave of

them at that time b}- a formal discourse, such as is usually denomi-

nated under such circumstances, /J/r^ioe?/ sermoji " leased the

house he then occupied there to his successor in the ministr}', or

for his use ; hired a house in Somersworth. to which he subse-

quently removed ali his household furniture and personal effects,

where the same now are arranged in order for housekeeping. Since

that time Mr. Steere himself has occupied temporar}- rooms in

Boston, his wife and one of his children being with him a portion of

the time, and a portion of the time at Somersworth and elsewhere,

and he has preached several Sabbaths at Great Falls since the first

of April. That when he left Blackstone, he did so with the full

intention of not again returning there to reside, but with a determi-

nation to make Somersworth his permanent residence, and to go

there directly from Boston as soon as the legislature should

adjourn.

It further appeared in evidence before the committee, that the

selectmen and board of assessors at Blackstone had stricken the

name of Mr. Steere from the list of resident tax-payers j^rior to
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the first of May, and that he was not assessed in that town for his

poll tax and personal estate on the first day of M&y^ and would

not be so assessed.

Under these circumstances, your committee are of opinion that

Mr. Steere, having left Blackstone on or about the first of April

last, with the intention of taking up his residence in another State,

which intention is made fully manifest by various other subse(iuent

acts of his, then ceased to be an inhabitant of that town, within

the true intent and meaning of the provisions of tlie Constitution

herein before referred to.

Having thus lost his residence in Blackstone, the (luestion arises,

whether he has become an inhabitant of the city of Boston, where

he now occupies temporary lodgings, or whetlier he has actually

gained a residence in Somersworth. And in this connection your

committee would remark, that Mr. Steere stated to them, that, in

his stipulations with the committee of the society at Great Falls, it

was verbally understood between that committee and himself, that

he was not to enter upon his })arochial duties, beyond that of sup-

plying their pulpit, until after the adjournment of this legislature,

and that he did not wish to do anything which would deprive him

of the right to retain his seat in this house ; and your committee

with great pleasure accord to Mr. Steere the best of motives in

regard to this matter, believing, as they do, that he full}' believed

the course he was taking as to his change of residence to be one

which he could lawfully pursue, and still be entitled to a seat on

this floor. But this desire on his part, and verbal understanding

between him and his employers in New Hampshire, cannot be

considered as destroying, or at all controlling the legal effect of

the many acts actualh' done by him, constituting in themselves a

change of residence ; nor do they afford sufficient ground upon

which he may properly base a claim to be an inhabitant of the city

of Boston, where he now has temporarj^ lodgings. For if the

declaration of a part}' alone were to be taken in such a case, with-

out regard to his actions in the premises, it is obvious that the

provisions of the Constitution now under consideration would be

wholly unnecessary and ineffectual, and no representative could

ever be unseated on account of his ceasing to be an inhabitant of

the town he was chosen to represent
;

" for although he might per-

form all those acts which in themselves constitute a change of

residence, he would onl}' have to declare his intention to consider

himself a citizen of Boston until the legislature rises, to secure his

seat in the House, notwithstanding he may have actually removed

from the State, or from the country even, and be thereby wholly

beyond the reach of the laws he is assisting to enact.
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To this doctrine 3 0111 committee cannot assent ; but they are of

the opinion that Mr. Steere, having by his own acts ceased to be

an inhabitant of Blackstone, as before mentioned, has not acquired

a residence in this city, but is mereh- here for a temporary pur-

pose ; and that having removed his furniture and personal effects

to Somersworth, New Hampshire, and connected himself with a

religious society there, as their pastor, and having already- actually

commenced his clerical duties by preaching there himself, or pro-

curing others to preach for him, in pursuance of an agreement

entered into between himself and the said societ}', he has thus

acquired a legal residence in Somerswoi'th, to all intents and pur-

poses, and is therefore no longer a citizen of Massachusetts.

Your committee do not deem it necessary to go into an}- ex-

tended argument to substantiate the position they have taken in

this case, but beg leave to refer the House to a case of similar

character, in which precisely the same principles are involved and

fully discussed, to wit, the case of Henr}' H. Baker, returned a

member of the House of Eepresentatives in the year 1851 from

Georgetown.

—

Reports of Election Cases in Massachusetts, Gushing,

S. J., page 599, &c.

Taking the decision of that ease as a precedent, a majority of

the committee have no hesitation in reporting that, in their judg-

ment, the Reverend Martin J. Steere is no longer entitled to a

seat on this floor as a representative from the town of Black-

stone. *

[The resolve that the seat was vacated reported by the majority

of the committee was ordered to a third reading under a suspen-

sion of the rules, ajid later both reports and the resolve were laid

on the table, and no further action appears to have been taken.

H. J., 1853, pp. 929, 947, 956. The report of the majority is pub-

lished by the editors as a valuable precedent.]

* [Note by the Editors. This case arose under the former provisions of the Con-

stitution of the Commonwealth, (Art. III. sect. 3, eh. 1), that every member of the

House of Representatives shall have been for one year at least next preceding his

election an inhabitant of the town he shall be chosen to represent, and shall cease

to represent said town immediately on his ceasing to be qualified as aforesaid.

Under this provision, as construed by the committee, a representative ceased to be

qualified to retain his seat, when, after taking it, he removed from the town he was
chosen to represent. Since the report of the committee, this provision was amended
in 18o7 (Art. XXI. of the Amendments), by sulistituting the provision that "every

representative, for one year at least next preceding his election shall have been an

inhabitant of the district for which he is chosen, and shall cease to represent said

district when he shall cease to be an inhabitant of the Commonwealth." Under this

provision, the removal of a representative from the district for which he was chosen

to another place in the Commonwealth will not disqualify him to retain his seat. To
vacate the seat, the removal must be to some place out of the Commonwealth.]
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HOUSE — CO MM ITT EE ON ELECTIONS, 1«54.

Messrs. Hkxhy W. Kinsman of Newburyport, Chairman; Stkpiikn B.

Ives of Salem, Bkn.iamix Evans of Freetown, J. Otis Williams of

Boston, rKTKK r. IIowK of Southboroii,i2:li, Tiiaddeus B. Bigelow of

Cambridge, William Wakneii of SheUield.

C. I^. Penniman et als. v. Pauley J. Pkindli^.

House, unprinted. Marcli 18, 1854. Report by IIenhv W. Kinsman,

Chairman.

[In this case the remonstrants claimed that the sittin<5 member,

returned as elected in the town of Williamstown, was not entitled

to the seat, on the ground that the warrant of the selectmen of

the town calling the meeting for the general election of the year,

directed that the votes for governor, lieutenant-governor and sen-

ators should be on one ballot, but did not direct that the votes for

representative should be on the same ballot. It appeared in evi-

dence that a number of the votes for the sitting member for repre-

sentative,— sufficient, if thrown out, to change the result, — were

written on the ballot for governor, lieutenant-governor and sen-

ators, and so deposited in the ballot-box, and were counted for

him. The committee apparently considered the fact, if proved, to

be immaterial to the validit}' of the election, and reported that the

remonstrants have leave to withdraw. The report was accepted

by the House. H. J., 1854, p. G22. C. B. Pki^niman represented

the remonstrants, and Andrew J. Waterman the sitting member.]
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HOUSE— COMMITTEE ON ELECTIONS, 185fi.

Messrs. LrniKii J. Flktciiku of Lowell. Samukl O. Lamb of Greeulield,

JoxATFiAN E. MouiiiLL ()f Filll Kivci*, CiiAKLES J. Taylou of Great

Barriugtou, Joshua C. Howks of Dennis, JosErii Lunt of Newbury,

and John F. Fenno of North Chelsea.

Warren Lynde et als., Petitioners.

House Document, No. 29. January 2G, 1856. Report by L. J. Fletcher
Chairman.

Order of Action upon Warrant for Meeting. — Where the second article in the

warrant for a town meeting was, " to bring in their votes for a representative to the

general court on a separate ticket," — the town cap act upon such article, before

disposing of the first article in the warrant.

Same.— A motion to send, or not to send, a representative, is equivalent to a

motion to take up the second article in the warrant.

Motion not to send a Representative. — A motion not to send a representative,

properly made and fairly adopted, will be binding upon the town.

The Committee on Elections, to whom was referred the petition

of Warren Lynde and others, of Melrose, in relation to the town

meeting of said town, holden November 6, 1855, have considered

the same, and report that they have carefully considered all the

matters set forth in said petition, and have given to the parties

interested a hearing in relation thereto.

From the statements of the petitioners, and from facts which

were given in testimony' at the hearing aforesaid, it appears, that

said town meeting was legal!}' warned, and was called to order at

the proper time, and by the proper town officer. That immediately

after the meeting was called to order the town clerk read the war-

rant, and then, before any other business was transacted, a motion

was made to the effect, that the town should send a representative

to the next general court.

This motion had reference to the second article in the warrant

for said meeting, said article reading as follows, to wit: — "To
bring in their votes for a representative to the general court, on a

separate ticket."

Said motion to send was not seconded, and immediately after a

motion was made not to send, which motion was seconded and put

to vote, when a large majorit}' of the voters present sustained

the motion, and the chairman declared that it was a vote not to

send.
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A motion was then made to reconsider said vote, and, during

the pendency of said motion, three gentlemen spoke upon the

question, and all the discussion was allowed upon the same, which

any voter then present offered, or requested to have.

The meeting refused to reconsider said vote, by a large majority

of those present, and from the testimony of both petitioners and

respondents, the committee are satisfied that said majorit}', which

then and there voted not to send, and refused to reconsider said

vote, were also a majorit}* of all those who voted at said town

meeting during that day.

It appears that after this question had been decided, and before

said town meeting closed, several legal voters tendered to the chair-

man of said meeting, their votes for Levi Martin, as representative,

and claimed that they should be received and counted. Said votes

were not received, counted, or declared, and it was not made to

appear to the committee that more than five such votes for repre-

sentative were offered to be cast.

The petitioners claim that the vote not to send a representative,

was invalid, inasmuch as such a vote could not be taken until the

first article in the warrant had been disposed of ; and, as a number

of votes were offered for Levi Martin, for representative, and none

for any other person, for that office, they therefore ask that this

honorable House shall take such action in reference to the election

of said Levi Martin, and his right to a seat, as shall ])e deemed

just and proper.

The committee ,are unanimous in the opinion, that, after the

warrant for said meeting had been read, the town had a right to

act first upon the second article in said warrant, if they so chose

;

and that a motion to send a representative, or a motion not to send

a representative, was equivalent to a motion to take up the second

article in the warrant.

They are satisfied that the motion not to send was properly

made, that ample time was allowed for the consideration and dis-

cussion of the same, and that the decision then had was a fair

expression of the wishes of the legal voters of that town.

As there were no votes received, counted or declared in said

town meeting, for the said Levi Martin, the committee must

decide that there was no election of the said Martin, and, con-

sequently, nothing in the request of the said petitioners upon

which they are called to decide.

The committee recommend that the petitioners have leave to

withdraw.

[The report of the committee was accepted. H. J. 1856, p. 174.]
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Edward W. Hinks et al. v. Justin Jones et al.

House document, Xo. 64. February 18. 1S56. Report by Messrs.

Fletcher, Morrill, Howe:?. Taylor and Lunt, — Messrs. Lamb and

Fenno, dissenting.

Issues open upon the Petition. Practice — At the general election in which 44 repre-

sentatives were to be elected from Boston on one ballot, the representative whose seat

was controverted, Jones,— was elected with 42 others, the two next highest, Hinks and

Cornell, having the same number of votes, so that there was no choice of the 44th

member. At a subsequent election to fill the vacancy, another person, one Conley,

was elected. In a petition by Hinks and Cornell against Jones and Conley, it was

claimed that Jones was ineligible, so that both petitioners were elected at the general

election, and Conley's subsequent election was void. It was held that Jones could

not introduce evidence that there were informalities or illegal proceedings in certain

wards at the general election, rendering the election in those wards void, and

thereby so changing the result that other persons than the petitioners would be the

next highest candidates to those returned as elected, as Jones's right could not Ik?

atFected by such evidence.

Eligibility of Representative. Inhabitancy. Upon the issue whether the returned

member had been an inhabitant of Boston for one year previous to the election,

November 6, 1855, so as to be eligible to election, it appeared that he had lived in

his own house in Cambridge for some years previous to 1854, doing business in

Boston, and continued to reside there until August 14, 1854, when he commenced
boarding at the Quincy House, Boston, leaving his furniture in his house in Cam-
bridge, and continued to board at the Quincy House, paying by the day, for a

month. His family in the meantime visited in the country. During his stay at the

Qumcy House and at other times, he tried to find a house in Boston, and expressed

an intention of moving there, if he could succeed, and not to return to Cambridge if

he could help it. In September his fomily returned to the house in Cambridge and

he joined them there, continuing to live there until March or April 1855, when he

removed to Boston. It was held that he was not a resident of Boston for one year

next preceding his election, and was ineligible.

]'otesfor ineligible Candidate. Votes cast for a person found ineligible by reason

of non-residence, caniiot, in the absence of proof that they were cast with knowledge

of the ineligibility and with an intention on the part of the voters to throw away
their votes, be regarded as blanks, so as to entitle the candidate receiving the next

highest number of votes to the seat.

Charles Thompson for petitioners.

Warreii Tilton for sitting members.

The Committee on Elections, to whom was referred the petition

of Edwwd W. Hinks and William M. Cornell, in relation to the

right of Jnstin Jones and Charles C. Conle}', members returned

from Boston, to a seat in this House, and claiming themselves to

have been elected, have considered the same, and report that the}'

have patiently heard and carefull}- considered all the evidence

otfered hy the petitioners in support of their petition, and all the

evidence offered In' the respondents which could in any way affect

their interests as members of this body.

Both petitioners and respondents were represented by learned

counsel, and the committee have cause to believe that all the facts,

material to a correct view of this case, were made to appear.
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In regard to those facts, there is little, if any diflference of opin-

ion in the minds of the committee ; but upon some points of law

applying to those facts, and upon some conclusions to be drawn

from them, they are not so happily agreed.

There are principles involved in this case, different, in some

respects, from those to be found in any election case to which we

have been able to refer as a precedent, and upon some )>oints the

decisions appear conflicting ; but, guided in our investigations b\'

the highest authorities we have been able to consult, we have,

upon the facts hereinafter stated, arrived at the subjoined decisions.

It appears from the records of the city of Boston, that, at the

State election on the 6th day of November last. Justin Jones

received five thousand three hundred and thirt3--three votes for

representative from said city of Boston to this general court ; and

that said votes were the requisite number to secure his election.

It also appears that forty-two other representatives were elected,

and that Edward W. Hinks and William M. Cornell received the

next highest, and the same number of votes. Boston being entitled

to but fortj-four representatives, there appeared to be one vacancy,

and only one ; and, as said Hinks and Cornell had an equal

number of votes, neither of them could claim an eleotion to the

exclusion of the other.

Another election was had in Boston on the 26th of said November,

for the choice of one representative, at which election Charles C.

Conley received one thousand seven hundred and sevent^'-four votes,

and was declared elected.

Said Conle\' and Jones, with forty-two others, received their

credentials as representatives from the cit}' of Boston, and were

admitted to seats in this House.

But the petitioners, in their said petition, allege that the said

Justin Jones was ineligil)le, as a representative from Boston, at the

time of said election, on the 6th of November last, he not having

resided in Boston for the term of one year next previous to that

date.

[The report here contains, at some length, the testimony of the

witnesses examined b}- both parties upon the question of Jones'

residence. — and then continues.]

At this stage, in the hearing of this case, the attorne}- for the

respondents juoposed introducing testimony to show that there

were informalities, or illegal proceedings in the election in wards

one and //I'C, in the city of Bostoij, on the 6th of November last, so

great as to render void the election in said wards ; which fact, if

shown, would materiall}' change the result in the plurality of votes



HTNKS r. JONES. HOUSE, I806. 29

claimed by the petitioners, and show, that in case the respondents

are not entitled to seats in this House, then some other persons,

and not Messrs. Hinks and Cornell, are the next highest candidates,

and might claim their rights as such.

The counsel for the petitioners objected to the introduction of

such testimon}', and the chairman of the committee decided tliat

it ought not to be put in.

On this decision the committee were not agreed, and the attorne}*

for the respondents tiled in the case the following request, to

wit : In case of an}' other report, except leave for the petitioners

to withdraw, the respondents in this case respectfully ask, that the

ruling of the committee on this point should be reported to the

House."

In compliance with this re(iuest, the ruling of the chairman is

here given, which, having been put in writing at the time it was

made, was agreed to, and signed In- a majority of the committee.

It was in substance as follows, to wit :
—

Ruled, That if, as alleged in the petition of P>lward W. Hinks

and William M. Cornell, Justin Jones was ineligible as a repre-

sentative from Boston on the Gth of November last, and if the

votes given for him at the election on that daj' are to be considered

as blanks, then, as it is not denied b}- either petitioners or re-

spondents, that the election on that day in all the wards of Boston,

except wards one and five, was A-alid, and the returns, as made,

correct, it follows, in that case, that two other persons were elected,

and those, the two who had the next highest number of the votes

legally cast and returned.

Under such circumstances, Mr. Jones, who could not be entitled

to his seat, 1)ecause of ineligibilit}-, could not. upon his rights as

respondent in this case, put in testimony to show that the election

in some of the wards w^as invalid and void, as that could in noway
aflfect his right to a seat in this House.

Neither could Mr. Conley, under the propositions aforesaid, put

in such testimony, unless he claims that at the election on the said

6th of November, he was a candidate on one of the representative

tickets in Boston, and also claims that by throwing out the returns

from wards one and five in said Boston, either or both, he should

have been one of those two next highest candidates aforesaid, and,

consequently, elected ; for if, as aforesaid, Jones is ineligible, and

the votes cast for him are to be treated as blanks, then two other

men were elected, and if Conley was not one of them, that ends

his case as respondent here, and the proposed testimony could in

no way affect his claims as a member of this body.

Again
; if, as before, we say that Jones is ineligible, but say
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that the votes cast for him should be counted, then there was but

one vacancy which the mayor and aldermen of Boston had power

to act upon, and the election of the 26th of November was right-

fully called, and Mr. Conley. having a plurality of votes cast on

that day, would be entitled to his seat.

With this view of the case, as the testimony- proposed could not

in an}* wa}' affect the interests of the parties desiring to introduce

it, we believe and decide that it should not be allowed in this

investigation.

After this ruling, the respondents signified their intention to rest

the case here, and the committee, after listening to the arguments

of the learned attorne3's on both sides, proceeded to consider

the authorities cited and to compare them with the facts in this

case.

As the first question to be considered was whether or not Justin

Jones was eligible to a seat in this House, as a representative from

Boston, the committee proceeded at once to an examination of all

the facts that had been adduced in testimony, and of all the author-

ities that had been cited, as bearing in anv way upon this point.

They find, that, to have been an eligible candidate for represen-

tative from Boston, at the last State election, he must have been

an inhabitant of Boston for one year next previous to the 6th day

of November last. This is a qualification required by the Consti-

tution of the Commonwealth, and the question is, had said Jones

this qualification?

He had lived in East Cambridge, in his own house, for several

years previous to 1854. During 1854 he continued to reside there

until August 14, when we find him commencing to board at the

Quincy House, in Boston. We have it in evidence that he boarded

there one month, and some say the}* think he was there two months

or more, but, in the minds of the committee, the time is ver}'

clearly fixed as being from the 14th of August to the 14th of Sep-

tember ; for Mr. Burdagin, of East Cambridge, said that his

account with Jones for jjrovisions was all regular as usual, with

the exception of from August 10 to September 14, during the whole

of that 3'ear.

If the last, in August, which Burdagin charged to Jones, was on

the 10th of that month, and Jones went to the Quincy House to

board on the 14th, how is it that the charges commenced again

on the 14th of September, unless the family of Jones returned

on or before that day ? And is it probable that Jones would have

remained at the Quincy House after his family had returned to

his house in East Cambridge? We think not.

We are full}* satisfied, that, with the exception of a single month,
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Jones resided in East Cambridge during the whole of 1854, and

until the month of March or April, of 1855.

Mr. Burdagin, who furnished his family with provisions, is con-

fident of this. Mr. Slocumb, who was his neighbor, and lived nearh'

opposite, on the same street, is sure that his famih' resided there

until the March or April aforesaid ; and of this, too, Mr. Tufts

was quite as confident.

We are- then to ask, as our next inquiry, what effect, if any, the

residence or stay of Mr. Jones at the Quinc}' House, from August

14 to September 14, had in changing his domicile from East Cam-

bridge to Boston?

His house, his furniture, and his last domicile were at East

Cambridge. His familj^ had just gone from there, as it appears,

to visit for a time in the country. Jones trijes to find a house in

Boston during his stay at the Quinc}' House, and tells one of his

men that if he can succeed, " he shall, on the return of his family,

move directly to Boston." " That he shall not go back to East

Cambridge, if he can help it." Did this desire of his to live in

Boston, coupled with the fact of his stay at the Quinc}' House ; did

this conditional intention to move into Boston, coupled with the

fact of his boarding there for one month, — make him a resident of

Boston— an inhabitant of that city within thQ meaning of that

word, as used in the Constitution?

The supreme judicial court of this Commonwealth has decided

some few points that" will aid us in our decision of these questions.

First. " The word ' inhabitant^' in the Constitution, is equiva-

lent to the idea conveyed by the word domicile." — 5 Met. Eep.,

588.

Second. ''Everyman must have a domicile somewhere." —

5

Met. Rep., 589.

Third. " The loss of a former domicile and the acquisition of a

new one are simultaneous."— 76.

Now, if Mr. Jones acquired a domicile at the Quinc}' House, he

lost his domicile at Cambridge— he could not have one in both

places at the same time.

Did he lose his domicile at Cambridge, while his furniture

remained there in his own house, and while he was undecided

whether or not he should go back there to live ?

The committee think not.

In the Georgetown case it was decided that a man's domicile is

" that place where he is voluntarih' situated, with the intent to

remain permanently."

Now, although it may be said that Jones was voluntarily situ-

ated in Boston, can it be said that he intended to remain perma-



32 MASSACHUSETTS ELECTION CASES 1853-1885.

nenth' there ; or did that intention depend on the contingency of

getting a suitable liouse? The testimon}- of Mr. Beckett settles

this question, for he said, that Mr. Jones told hira he should not

go back to Cambridge to live, if he could get a suitable house in

Boston. That was certainly equivalent to saying that he sliould

go back, if he could not find a house ; and then the fact of his

going back, which was conclusively shown, confirms the committee

in their belief that he never had a fixed intent to remain perma-

nently in Boston, during his stay at the Quincy House. His

intent depended upon an uncertaint}'. His desire to remain in

Boston was wedded to as strong a fear that he should not be able

to remain.

He could not, under those circumstances, have gained a domicile

in Boston, b}- boarding there a single month.

The Georgetown case. Contested Election Reports (Cushing, S.

& J.), page 509, cited by the respondents, as tending to show that

Jones gained a domicile in Boston, in 18r)4, is not a case having a

single parallel with the one under consideration.

That was the case of a clerg^'uian whose pastoral relations to

his society were almost sufficient, without an}- other considerations,

to determine his domicile.

He had left his former place of residence, closed his connection

with the society there, and never expected to act as their pastor

again.

He had commenced preaching in Georgetown, and had no occu-

pation in any other place. He was engaged positi^'ely as their

preacher and pastor for four months, and as the people seemed

united on him, and had voted to break off a partial engagement

with another preacher, who had been preaching as a candidate for

some time previously, he had every reason to suppose that he

should remain there permanently. And he did remain. It is true

that he did not move his family to Georgetown till some time after

he commenced preaching there, but while he spent a portion of his

time with them in Essex, his pastoral relations, duties, responsi-

bilities, expectations and home were all in Georgetown.

AVe fail to see the case of Mr. Jones in the Cieorgetown case,

but think its parallel is to be found in the case of Elijah Pratt, of

Wel)ster, Contested Election Reports (Cushing S. & J.), 526.

And that the decision of the committee in that case applies in all

respects to the case of Mr. Jones.

Tlie committee, in their decision in that case, sa}', as follows

:

No man loses an old and acquires a new residence, until his inten-

tion of changing his residence ceases to be in suspense and becomes

fixed.
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If the removal depends on any contingency or doubt, the resi-

dence is not changed till the contingency ceases. The removal of

Mr. Jones to Boston did depend on a contingency, and a contin-

gency so great as to amount to an effectual barrier for the time

being, and to oblige him to reside in East Cambridge for months

afler he left the Quincy H<'use.

The committee also rely on the decisions in the case of Jenni-

son V. Hapgood, 10 Pick. Rep. 77 ; and in Abington v. North

Bridgeioater, 23 Pick. Rep. 1 70 ; and in accordance with those

and other established precedents, they fail to see how the said

Jones, by any act shown to have been done by him, or by any

desire or wish shown to have been cherished by him could have

lost his domicile in Cambridge, or have gained one at Boston,

until he moved there in March or April, of 1855.

They are therefore of the opinion that Justin Jones, one of the

sitting membei's of this house, from the city of Boston, was ineligi-

ble at the time of his election, on the 6th of November last, he not

having been an inhabitant of the city of Boston for one year previ-

ous to his election — and that he is not entitled to a seat in this

house.

The only important question which now remains for the com-

mittee to decide is the following, to wit : Should the votes cast

for Mr. Jones be counted as such, or should they be treated as

blanks? Upon the decision of this question depends so much of

this case as relates to Charles C. Conley. If the votes for Jones

should be treated as blanks, then there were two vacancies, which

would, by implication of the plurality law. have been filled by the

next two highest candidates, at the election on the 6th of Novem-
ber last.

Mr. Conley was not one of those next highest candidates, and if

we decided to call the votes for Jones so many blanks, then, as the

first election would have been complete, the second would be void,

and ^Ir. Conley would be unseated.

But the committee ai-e of opini^^n that the votes cast for said

Jones should cot be treated as blanks. The five thousand three

hundred and thirty-three voters, who voted for Justin Jones, are

presumed, in the absence of all testimony to the contrary, to have

voted in good faith. They evidently did not intend to throw awav
their votes, and if not, we believe that their intent should be

respected, and that they should have an opportunity of correcting

their error, and of making another choice.

The cases that have been cited as precedents to govern in this

decision do not seem to apply with much force, as they are all
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take, or intentionally thrown for f\ candidate known to be

ineligible.

This was the fact in the Somerset case, Contested Election Re-

ports (Gushing, S. & J.), p. ')76, an«l the committee there say,

that " there is no reas<>n wliy a person who votes for an ineligible

candidate should not be put upon the same footing with one who
does not vote at all, as in both cases the parties show a disposition

to prevent an electi»»n." This decision was clearly on the ground

that the parties knew they were voting for ineligible candidates

:

and that reasoning cannot apply in this case.

The same is true in the Attleboro' case. Contested Election

Heports (Cushing, S. and J.), p. 254, and of the case of Wilkes

and LuttreU. in England : the voters knew they were voting for

ineligible candidates.

In view of this difference between the cases cited, and the one

under consideration, and in view, also, of a report made by the

majority of a committee of the House of Representatives in 1843,

in which report the said majority of that committee say that *' no

votes should be rejected from the count simply on account of the

ineligibility of the candidates voted for."—your committee are

unanimously of opinion that the votes for Justin Jones should be

counted as such, and that conscipiently. the election of Mr. Conley

was valid, and that he is entitled to his seat.

[A minority report was made by Messrs. Lamh and Fenno, in

which the}' found that, upon the evidence, Mr. Jones had resided

in Boston for one year next preceding his election, and was there-

fore eligible. Upon presentation of the reports, the House

accepted the vQ\yovi of the majority (H. J., I8.16, p. 416). The

acceptance was afterwards reconsidered, and a motion to substitute

the minority for the majonty report was, after debate, lost by a vote

of 97 yeas to 13(5 nays (H. J., p. 42H). The majority report was

afterwards accepted by a vote of I06 to 111 (H. J., p. 478), and

later was again reconsidered, under a suspension of the rules, and

recommitted to the committee (H.J., pp. 481, 492, 49:^,494).

The committee again considered the case, and a majority, Messrs.

Fletcher, Ilofres. Lnnt and MorrilJ made another elaborate reix)rt,

dated April 24, IS.ofi alllrming their previous re]>ort that Mr. Jones,

had not resided in Boston the period required to render liim eligible

for election. A minority of the committee, Messrs. Lamb^ Taylor

and Femw reported that the evidence failed to prove his ineligibil-

ity. The reports are in House documents for 1850. No. 224.
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Upon presentation of these reports, they were laid upon the table

(H. J., p. 1118), and no further action appears toliave been taken.

The editors publish the first report of the majority, as in their opin-

ion correct, and valuable as a precedent.]

Joseph Day v. Charles A. Taft.

House Documeut, No. 143, March 29, 185C. Report by all the Committee.

[In this case the election of the sitting member, returned by a

plurality of one vote, was controverted on the ground that votes

for the opposing candidate were offered and illegall}- refused ; that

a vote for the sitting member by a person without the required

qualification of residence, was received and counted ; and that

some persons were allowed to vote for State officers in sealed

envelopes, and for representative b}' open ballots, thereb}' having

an opportunity for double voting. The report of the committee

deals entirely with questions of fact, and finds that the allega-

tions of the remonstrant were not sustained b}' the evidence.

As the case involved no question of law. it is not of value as a

precedent.]
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HOUSE—COMMITTEE ON ELECTIONS, 1858.

Marcus Morton, Jr., of Andover, Chairman; Dana IIolden of Billerica,

James Bennp:tt of Leominster, Richard S. Spofford, Jr., of New-
buryport, Edward H. R. Ruggles of Dorchester, Chester Goodale of

Egremont, and 'John Lovejoy of Lynn.

Sylvander Johnson v. Lansing J. Cole.

House document, No. 20. January 28, 1858. Report by M vucus Mor-
ton, Jr. , Chairman.

Irregularities in Returns do not affect Election. An election will not be invalidated

merely on account of subsequent neglect or irregularity on the part of election

officers in making up the returns, if the will of the voters legally expressed can be

ascertained with certainty.

Same. The provisions of the Act of IS;")?, ch. 311, 5 (substantially the same as

Pub. Sts. ch. 8, \J 8), regarding the mode of recording the result of the election, and

making and seahng up in open town meeting a true transcript of the record of the

result, and delivering the same to the clerk, are directory/, rather than mandatory,

and not conditions upon which the right of the voters to be represented depends.

Satne. So, the opening by the town clerk of the envelope sealed in open town

meeting, and exhibiting the transcript to a selectman of another town in the district

and then resealing it, — making the record and transcript after the adjournment of

the town meeting instead of in open town meeting,— making up the record after

adjournment of town meeting, and carrying to the meeting of the clerks, on the

following day, an attested copy not signed by the selectmen or sealed up,— making

up the record on the second day after the town meeting, and then drawing up a state-

ment of the votes for representatives, signed by a majority of the selectmen and by

the clerk, sealed up and delivered to the clerk in open town meeting, and by him
carried to the meeting of the clerks on the next day, with the accidental omission of

the year of the election ; — while violations of law, on the part of the election officers,

are not such irregularities as will, in the absence of fraudulent purpose or intentional

violation of duty, invalidate the election.

The Committee on Elections, to whom was referred the petition

of Sylvander Johnson of Adams praj'ing that he ma}' be allowed

a seat in the House as one of the representatives of District No. 2,

in the county of Berkshire, in the place of Lansing J. Cole of

Cheshire, report :
—

District No. 2 in the county of Berkshire is composed of the

towns of Adams, Cheshire, Clarksburg, Florida and Savoy, and is

entitled to two representatives. * * * *

The clerks of the several towns in said district duly met, accord-

ing to law, on the day following the election, for the purpose of

ascertaining who were elected representatives of such district by
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the legal voters thereof. It appears, b}^ the record of their pro-

ceedings, that the}' rejected the votes from the town of Savoy, in

consequence of informalit}' in not being sealed up." Tlie effect of

thus rejecting the vote of Savoy, was to^ive Russell C. Brown of

Cheshire and Lansing J. Cole of Cheshire, a plurality of the votes

counted, and the said clerks thereupon declared saidiBrown and

Cole duly elected, and issued their certificates accordingly.

The investigation before the committee took a wide range.

Upon the record of the proceedings at the meeting of the clerks, it

appears that the onh' question raised was, whether or not the vote

of the town of Savoy should be rejected because the transcript was

not sealed up ; but upon the hearing before the committee, the

parties alleged that similar and equalW important informalities

occurred in the proceedings of the officers of the other towns in the

district ; and it therefore became necessary to examine into the

formality and regularity of the proceedings of the selectmen and

clerks of each of said towns.

The provisions of law regulating the duties of selectmen and

town clerks, which are alleged to have been violated in this case,

are contained in the Act of 1857, chapter 311, section 5.*

After the votes are received, sorted, counted and declared, this

act provides the result of said ballotings shall be recorded in the

town book of records, according to the declaration thereof made,

and the selectmen and town clerk shall, forthwith, make out under

their hands, and seal up, in open town meeting, a true transcript

of the record of such result and deliver the same to the clerk." It

is then made the duty of the clerk to take this transcript, thus

sealed up, to' the meeting of the clerks of the several towns forming

the district, directed to be held the day foUowino: the election.

There is no exi)ress provision that the clerk shall not break the

seal, and open tbe transcript before the said meeting of the clerks,

but the committee tliink that, by necessary implication from the

provisions of the act, it is clearly a breach of dut}', and violation of

law in the clerk to do so.

The committee regret to find that in no one of the towns com-

posing this district, were these provisions of law, in all respects^

complied with

The}' submit a brief statement of the facts in regard to each town.

In all the towns the votes were duly received, sorted, counted

and declared in open town meeting.

In the town of Florida, the clerk recorded the result of the

balloting, and a transcript of the record was duly made, signed.

Substantially the same provisions as those now contained in Pub. Sts. eh. 8", § 8.
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sealed up, and delivered to the clerk in open town meeting. But on

the morning of the da}' following, some hours previous to the meeting

of the clerks, tlie clerk of Florida broke open the scaled envelope

containing such transcripj, and exhibited the transcript to one of

the selectmen of Adams. He afterwards, before the meeting of the

clerks, re-sealed it.

In the towns of Adams and Clarksburg, the record and transcript

were made after the adjournment of the meeting, the only irregularity

being, that they were not made in open town meeting.

In the town of Savo3% the clerk made up his record after the

adjournment of the town meeting, and carried to the meeting of the

clerks on the next day. an atteste(i copy thereof, which does not

appear to have been signed by the selecttnen, or sealed up.

In the town of Cheshire, the clerk made up his record on the

second da}" after the town meeting. A statement of the votes for

representatives was drawn up, signed by a majority of the select-

men and by the clerk, sealed up and delivered to the clerk in open

town meeting, and by him carried to the meeting of the clerks on

the next day. By an accidental omission, the year in which the

election was held did not appear up^n this statement.

It should be stated that there is no suspicion of any fraudulent

purpose or any intentional violation of duty on the part of any one

of the officers of the several towns. The law was of recent enact-

ment, and most of the town officers were not familiar with its pro-

visions, and were thus led into informalities which will not be likely

to occur in future.

The question which arises under this state of facts, is, whether

the neglect of the town officers to comply with the requirements of

law, as proved in this case, ought to have the etfect to invalidate

the election, and defeat the will of the voters fairly and legally

expressed through the ballot-box. The committee are of the opin-

ion, that the provisions of law under consideration, are directory

to the officers of the towns merely, and are not conditions, upon

which the right of the voters to be represented depends. It should

be borne in mind, that in this case there has been no \iolation of

any provisions of law defining the duties of voters or affecting the

integrity of the election. The citizens faithfully observed all the

regulations imposed by law, as the conditions upon which they are

to exercise their highest right under the constitution, the right of

suftrage, and no subsequent neglect of duty by the lecording or

returning officers should be allowed to operate to disfranchise

them. The only provisions of law, which weie violated in this

case, are provisions defining the duties of town officers suh.seqvent

to the election; and to hold that any neglect to comply with these
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provisions shall disfranchise the voters, would be to place it in the

power of any designing or ignorant recording or returning officer,

to entirely defeat the right of sutfrage.

The principle which should govern this, and kindred cases, seeins

to be, that the will of the people, legally expressed through the

ballot-box, if it can be ascertaine<l with certainty, shall prevail.

The committee believe that the principles of construction which

they apply to the provisions of law in question, are in accordance

with the uniform decisions of this house in cases of controverted

elections, and have also received the sanction of the highest judicial

tribunal of the Commonwealth.

Ai)plying the principles above stated to the facts of this case,

it results, that the votes of all the towns in the district should be

counted, and that Russell C. Brown and Sylvander Johnson, having

received a plurality of the votes cast in the district, were elected.

Your committee therefore report that the said Lansing J. Cole

is not entitled to a seat in this House ; and that the said Sylvander

Johnson was duly elected one of the representatives of the second

district in the count}' of Berkshire, and is entitled to his seat.

[The report of the committee was accepted. H. J. 1858, p. 150.]

William Martin v. Russell C. Brown.

House Document, No. 21. 1858.

[This was considered as part of the case of JonNsox v. Coll,

supra, and depended upon the same facts. The petitioner had

leave to withdraw, and the report was accepted. H. J. 1858,

p. 150.]
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Samuel Beck et als. v. Sedgwick L. Plummer et al.

House. Unprinted. January 29, 1858. Report by Marcus Morton, Jr.,

Chairman.

Failure to make Transcript of Record in Open Town Meeting. — Tlie provisions of

sect. 5, chap. 311, Acts of IS")? (Pub. Sts.,cbap. 8, ^ 8), are merely directory to the

town officers, and a failure to comply with them will not invalidate an election for

representative legally and fairly conducted, the result of which can be ascertained

with certainty.

The Committee on Elections, to whom was referred the remon-

strance of Samuel Beck and others, against the right of Sedgwick

L. Plummer and Edward J. Collins to hold seats in this House,

from District No. 8, in Middlesex County, report:

The Eighth Middlesex District is composed of the town^ of

Newton and Brighton, and is entitled to two representatives.

If the votes cast in both towns at the late election are to be

counted, the said Sedgwick L. Plummer and Edward J. Collins

have a large plurality, and are entitled to their seats.

The remonstrants allege that the record of the result of the

balloting in the town of Newton was not made up in open town

meeting, and that a transcript of such record was not made, signed

and sealed up in open town meeting, according to the provisions

of the Act of 1857, chapter 311, section 5; and they therefore

contend that the votes of the town of Newton ought to be rejected.

The facts, as proved to the committee, are as follows : The record

of the town meeting in Newton was made up after the adjournment

of the meeting. The clerks of the two towns met at the town hall

in Newton on the da}- following the election, according to law.

The clerk of Newton had, at this meeting, the original minutes of

the votes for representatives, from which the selectmen had made

the public declaration in open town meeting, and from which he

had made up his record.

The clerk of Brighton had, at this meeting, what purported to be

a transcript of the record of the result of the balloting in that

town, duly signed and sealed up ; but his record was not made up

in open town meeting ; he made up his record after the adjourn-

ment of the meeting, at which the paper which he calls a transcript

was made, and sealed up.

It thus appears that the provisions of the Act of 1857, chapter

311, section 5, were not complied with, in either town. The com-

mittee are of the opinion that these provisions are directory to the
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town officers raerel}^ and that a failure to comply with them by

such officer's ought not to invalidate an election legally and fairly

conducted, and bv which the result can be ascertained with cer-

tainty. In this case there is no doubt about the legality and fair-

ness of the election, and it is admitted that if effect is given to the

will of the voters, as legally expressed, the sitting members are

entitled to their seats. The committee, therefore, recommend that

the remonstrants have leave to withdraw.

[The report of the committee was accepted. H. J. 1858,

p. 164.]

Allen Cummings v. Eliel Shumway.

House document, No. 31. February 2, 1858. Report by Marcus
Morton, Jr., Chairman.

Error in Transcript of Record corrected. Where the transcript of the record of the

vote of a town, carried by the town clerk to the meeting of clerks on the day fol-

lowing the election, showed that fifty-two votes were given for Alden Cummings,

while the record itself showed that these votes were given for Allen Cummings,—
they Avere counted for the latter.

Evidence. Additional Votes proved to have been cast for Contestant. Where the

contestant and sitting member ran on the same ticket, and each was given., npon the

returns from a town, the same number of votes, the sitting member was allowed to

prove that only the votes upon the regular ticket had been counted for him, and

that nineteen persons voted for him, who did not vote the regular ticket, or for

the contestant,— and thereupon it was held that nineteen votes should be added to

those returned for him.

Tappan Wentworth, /or pe^iYioner.

George 8. Boutwell, /or sitting member.

The Committee on Elections to whom was referred the petition

of Allen Cummings, of Dunstable, claiming to be admitted to a seat

as a member of the House from the twenty-sixth district in the

county of Middlesex, in the place of Eliel Shumway, of Groton,

report

:

The said district is composed of the towns of Shirle}', Groton,

Dunstable, Westford and Pepperell, and is entitled to two repre-

sentatives.

The petition sets forth that it appears from the records of the sev-

eral towns in said district, that at the annual election in November
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last, the petitioner received three hundred and fifty-one votes lor

representative, and that the sitting member, Eliel Shinnwa}-, re-

ceived only three hundred and forty-three votes. It was admitted

that the transcript of the record of the vote of Shirley, which was

carried by the clerk of-Shirley to the meeting of clerks held on the

day following the election, declared that fifty-two votes were given

for Alden Curamings, whereas it appears from the record itself that

these votes were given for Allen Cummings. In consequence of

this ei'ror, the certificate of election was issued to Eliel Shumway,

the sitting member.

The answer of Mr. Shumway admits the truth of the facts set

forth in the petition, but asserts that there were errors in count-

ing, declaring and recording the votes in the town of Groton ; that

by the records of said town of Groton, it appears that said Shum-

way received only one hundred and thirty-two votes, whereas in

fact, he received one hundred and fift3'-one votes or more, and that

if the votes of Groton luid been counted, declared and recorded

correctly, he would have been duly elected.

The record of the votes for representatives in Groton was as

follows :
—

Whole number of ballots 283

Eliel Shumway, of Groton, had 132

Allen Cummings, of Dunstable, had .... 132

Robert P. Woods, of Groton, had 126

Andrew Spaulding, of Dunstable, had .... 70

Norman Shattuck, of Groton, had 8

John W. P. Abbot, of Westtord, had .... 69

It is agreed that the names of Shumway and Cummings were

generall}' borne upon the same ballots, they being the regular can-

didates of the same political party ; and it was claimed by Mr.

Shumway, that Shumway and Cummings received each one hun-

dred and thirty-two votes, upon the same one hundred and thirty-

two ballots, and that the scattering votes for said Shumwa}' and

Cummings were accidentalh' omitted, either b}' the selectmen in

counting and declaring, or by the clerk in recording, the votes of

the town.

The committee submit an abstract of the testimony laid before

them

.

The votes for representatives were received in a box by them-

selves. Immediately after the polls were closed, a meeting was

organized, in the same room, for the transaction of town business.

The chairman of the selectmen and the towq oievk were occupied
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by the business of this meetiug, for about half an hour. The other

two selectmen (Robert P. Woods and Norman Shattuck) pro-

ceeded at once to sort and count the votes. They separated the

ballots for representatives into four parcels, one parcel for each of

the three regular tickets, and one parcel for the irregular or scat-

tering ballots. All the witnesses agree that the largest parcel of

regular tickets bore the names of Shumway and Cummings, and

that Mr. Shumway's name was also borne upon some of the scat-

tering ballots, though they differed in their estimate of the number.

The witnesses also all agree that there were only four or five single

ballots, or ballots bearing only one name. The town clerk (George

D. Brigham) testified, that after the town business had been disposed

of, he saw the chairman of the selectmen count the largest parcel

of votes, containing the names of Shumway and Cummings ; that

at first he made the number one hundred and thirty-one, but finding

this to be one less than the count which had been made by the other

selectmen, he counted it again, and made the number one hundred

and thirt3'-two, thus agreeing with the other selectmen.

The chairman of the selectmen (.Joshua Gilson) testified that he

counted the parcel of regular tickets for Shumwa}^ and Cummings,

and that he did not count any other ballots containing the name of

Shumway ; but he could not state, from his recollection, how many
ballots this parcel contained. Another witness (J. J. Randall)

testified, that he stood so near the table that he could read the

names on the ballots, that he saw the other two selectmen count

the parcel of ballots which bore the names of Shumway and Cum-

mings, that the witness counted with the selectmen and made the

number of ballots one hundred and thirty-two^ and that he saw

one of the selectmen write the number one hundred and thirty-two

on a piece of paper, as the result of his own count of the said

parcel of ballots.

Another witness (E. S. Clark) testified that he saw one of the

selectmen count the parcel of regular ballots for Shnmwa}- and

Cummings : that he inquired of him the number of voles for

Shumway and Cummings, and was told that they had received one

hundred and thirty-two votes each. All- these witnesses testified

that there was a parcel of scattering votes on the table which had

not been counted to make up the one hundred and thirt^^-two votes

in question. There was some testimony tending to contradict

these witnesses, but not enough to affect their credibility or accu-

racy, in the minds of the committee. The other two selectmen

testified that they sorted and counted the votes in the usual man-

ner, and they believe that they declared them, and gave them to

the town clerk correctly.
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There was a great difference of opinion between the different

witnesses as to the number contained in tlie parcel of scattering

ballots, but no one estimated it to be more than thirt}'.

No witness could testify from memory how many votes Shumwa}'

or Cummings had in this parcel. The two selectmen (Woods and

Shattuck) thought that the number of scattering votes for Shum-
wa}' and Cummings was equal, but the other witnesses, who spoke

to this point, testified that Shumway's name was borne on most of

the scattering ballots, while Cummings's name was on few, if any,

of them.

Had the case stopped here, the committee, though satisfied that

there was an error in the record, might have found it difficult to

determine whether Shumway or Cummings was elected. But it

further appeared, from the testimony of sixteen legal voters, that

each of them voted for Mr. Shumwa}' and some other person, not

Mr. Cummings ; and from the testimony of three other voters, that

each of them voted for Mr. Shumway and no other person ; thus

proving that Mr. Shumway had nineteen votes, at least, in the parcel

of scattering ballots. It also appeared that there was one ballot

for Cummings and Woods ; and it was not shown that Mr. Cum-
mings received any other scattering 'votes. Unless we discredit

the testimony of these nineteen witnesses, we are constrained to

regard the testimony of those who state that the number of scatter-

ing votes f jr Shumway and Cummings was piecisely equal, as the

result of an inference from the appearance of the record, rather

than an exercise of the memory. That there is an error is ap-

parent from the record itself, and was admitted by both sides.

After allowing for the four single ballots proved to have been cast,

the whole number of ballots does not correspond wiih the aggregate

number of votes for the different t andidates ; but if the scattering

votes shown to have been cast for Mr. Shumway and Mr. Cum-
mings be added to their recorded votes, it would reconcile the

record with itself as nearly as from the nature of the case could

be expected

The committee are satisfied that Mr. Shumway received one

hundred and fifty-one votes and that Mr. Cummings received one

hundred and thirty-thiee votes, in the town of Groton, making the

whole vote of Mr. Shumway in the district, three hundred and

sixty-two, and the whole vote of Mr. Cummings in the district

three hundred and fift^-two. The committee therefore recommend

that the petitioner have leave to withdraw.

[The report of the committee was accepted. H. J., 1858,

p. 171.]
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Calvin R. Taft v, John M. Cole.

House document, No. 36, Februaiy 4, 1858. Report by Richard S. Spof-

FORD, Jr.

Envelopes corUainhir/ Ballots must be official. Section 2 of chapter 36 of the Acts of

1853 (substantially, section 4 of chapter 7 of the Public Statutes), prescribing the

kind of envelope to be used at elections, and providing that no other envelopes shall

be used at the polls, is not merely directory, but being prohibitory in expression

and eflFect, is mandatory, and ballots enclosed in envelopes not l)earing the seal of

the Commonwealth, should not be counted.

See contra, Whitaker v. Cummings, post.

James T. Robinson, for petitioner.

The Committee on Elections, to whom was referred the petition

of Calvin R. Taft, of Williamstown, for the seat in the House of

Representatives now occupied b}^ John M. Cole, have considered

the same, and respectfully submit thereon the following report

:

The first representative district in Berkshire Count}', is com-

posed of the towns of Williamstown, Lanesborough, Hancock and

New Ashford, and is entitled to one representative. At the last

election in said district, the whole number of votes cast for repre-

sentative was six hundred and sixt3'-five, of which John M. Cole

received two hundred and ninety ; Calvin R. Taft two hundred

and eighty-three, and William E. Johnson ninety-two. It thus

appearing that John M. Cole had received a plurality of the votes,

he was forthwith declared duly elected according to law.

It is alleged, however, b}' the petitioner, in his petition, that

thirteen of the ballots counted by the selectmen of the town of

Williamstown (twelve of which were votes for John M. Cole, and

one a vote for Calvin R. Taft), should have been rejected because

of their illegality in having been cast in unofficial envelopes, that

is to say, envelopes not bearing the emblematic seal of. the Com-
monwealth ; and that if the aforesaid thirteen ballots had been

rejected, the petitioner, and not the present incumbent of the

seat, would have been elected.

The fact here presented b}- the petitioner was not denied h\ Mr.

Cole ; and it has been made to appear beyond doubt by the testi-

mony of several witnesses before the Committee.

The whole question, therefore, to be determined in the present

case, is, of the legal admissibility of the thirteen ballots contained

in the unofficial envelopes aforesaid, to be counted as such by the

selectmen. If the selectmen were justified by law in counting the
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said ballots, then the sitting member was duly elected, and is law-

fulh^ entitled to the seat : if the}- were not so justified b}- law,

then the petitioner, Calvin R. Taft, having received a plurality of

the legal votes, was duly elected, and is lawfully entitled to the

same.

The question has been ably argued by learned counsel, and the

committee have given to it that careful consideration which it was

entitled to receive. Solicitous that the will of the people, when

legall}' ascertained, should not be defeated by any mere techni-

cality', or error of form, the}' have endeavored to construe the law

applicable to the present case, in the same spirit of liberality, by

which they have been governed in the cases of contested elections

which have preceded it. But the question involved has been one

of considerable difficulty, and the committee have experienced

somewhat of embarrassment in its decision.

Were the ballots contained in the unofficial envelopes legal

ballots, and, as such, entitled to be counted by the selectmen, in

ascertaining the result of the election? that is the question.

By reference to an Act of the legislature, entitled " An Act

concerning the manner of voting," approved March 2, 18'):),

(Act of 1853, chap. 36,) the following pertinent provision of law

is found, namely :
—

" Sect. 2. Self-sealing envelopes of uniform size and color,

bearing the emblematic seal of the Commonwealth, shall be fur-

nished at the expense of the State, (as heretofore, in accordance

with the provisions of a law passed in the 3'ear 1851,) to all per-

sons who ma}' desire, at any election herein before specified, to

deposit their ballots therein, and no other envelopes shall be used

at the polls. " *

It will be perceived that the title of this Act, as well as the

tenor of the section above quoted, contemplates, not mcreh' the

acts of the officer who shall preside at elections, but also the acts

of the voters themselves ; and that, after providing that State

envelopes shall be furnished to such persons as may desire them,

it proceeds, in express terms, to say that " no other envelopes shall

be used at the polls.
*'

Your committee are unable to regard the last clause of this sec-

tion of tlie Act of 1853 as directory merely ; it is, in their opinion,

peremi)tory, and more emphatically so, from the fact that it is

prohibitory in expression and effect. It does not say simply

• Substantially the same as Pub. Stats, ch. 7, § 4.
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tliat a certain thinsj shall hp done ; ])ut it declares in unequivocal

terms, that a certain thin^j shnl] not he done. The language of the

Act is not to tlie effect that State enveloj^es shall be used at the

polls, in which case it miglit perhaps have been regarded as

directorv : but it is to the effect that no other envelopes shall be so

used, and. therefore, must be considered, in the sense of prohibi-

tion, as peremptory.

The learned counsel for the sitting member, in presenting this

point, argued, that because the Act of 1853 repealed the Act of

1851 , in which there was express provision that all ballots con-

tained in unofficial envelopes should be rejected, and because no

such provision was re-enacted in the Act of 1858 itself, that

therefore the Act of 1858 intended to legalize such ballots, and

justify their being counted by the officers who preside at the

polls.

Although it is true, what the argument assumes, that no pro-

vision that such ballots shall be rejected is contained in the Act of

1853, in so many words, yet, j'our committee are of the opinion

that there is less doubt in determining that this was the real pur-

pose of the Act, intended to be expressed in the phrase " no other

envelopes shall be used at the polls," than in adopting a contrar}*

conclusion, b}' reason of an implied meaning, to be inferred, upon

a construction of this Act in connection with another Act which it

repeals. The words of the Act of 1851 are undoubtedly more

explicit upon the point in controversy, than are the words employed

in the Act of 1853 ; but is not this fact suggestive of a thought

consonant with the construction given to the latter by the com-

mittee? If the legislatnre which passed the Act of 1853 had

intended to change the pre-existing provisions of law upon the

subject, and admit such ballots as are here in question, to be

counted, would it have left its intention in so important a matter

to be ascertained by implication only? And 3-et the argument

amounts to this, and asks that an express provision of law shall

be entirely disregarded, in order that a questionable implication of

law may be allowed to prevail. This, in the opinion of the com-

mittee, it would not be wise and proper for them to do.

The committee are confirmed in their opinion that the Act of

1853 cannot be considered as merely directory, by still another

view of the question.

It has been observed that, in parenthesis, in the section of that

Act above quoted, it is enacted, that State envelopes shall be fur-

nished to all persons who may desire to deposit their ballots

therein, ^' in accordance with the provisions of a hnv ^;a.*?s('(/ in the

year 1851.''
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By reference to the Act of 1851 (Act of 1851, chap. 226)

we find that, in so far as it relates to the matter in hand, it reads

as follows :
—

Sect. 4. It shall be the duty of the selectmen of each town,

and the wardens and inspectors of every ward in each city within

the state, to obtain from the clerks of their several towns and

cities, and provide at the polls, on the day of election, a sufficient

quantity of the envelopes aforesaid, and to appoint two or more

suitable persons to take charge of the same, and supply each per-

son claiming to be a voter in tfie said town or city, on his personal

application,, and no others^ with such a number as the pending

election may require, and to return to the clerk aforesaid all envel-

opes not used.

"

Now, bearing in mind the fact, that these provisions are ingrafted

in, and constitute a part of the Act of 1853, the committee derive

support therefrom in aid of their construction of that Act ; for, in

the absence of proof to the contrary', it is to be presumed that

the public officers performed their dut}-, and that all these provis-

ions of law were complied with in the present case. And in this

relation, when your committee reflect upon the restrictive terms

of this enactment, and consider how carefully it provides as to the

time when, place where, and manner in which, the State envel-

opes are to be supplied to the voters of any town or city,

—

limiting the number thereof to such number as the pending elec-

tion may require,— they are satisfied that their construction of the

Act of 1853 is a correct one, and that the unofficial envelopes in

the present case were not legal, and should have been rejected by

the selectmen.

Upon the premises of undisputed fact in the case, therefore, and

upon the legal considerations applicable to the same, which have

thus been presented, the committee are unanimously of the opin-

ion that John M. Cole is not entitled to the seat in the House of

Representatives now occupied by him, and that the petitioner,

Calvin K. Tafl, having been legall}- elected a representative, is

entitled to the same.

[The report of the committee was accepted, H. J. 1858, p. 190.

A motion was made to reconsider, and negatived, H. J. 1858,

p. 196.]
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Thornton K. Lothrop et als., Petitioners.

llouse Document, No. 77. March 1, 1858. Report by Makcis Morton,

Jr., Chairman.

Apportionmcyit of ^Representatives in Boston, must be hrj Mayor and Aldermen.

Under the 21st amendment to the Constitution, providing that after the apportionment

of representatives to the county of Suffolk, the Mayor and Aldermen of Boston shall

divide the county into representative districts so as to apportion the representation

assigned to the county equally, as nearly as may be, according to the relative num-

ber of legal voters in the several districts,—the duty is imposed upon the Mayor and

Aldermen, not only of dividing the county into districts, but also of designating the

number of representatives, not exceeding three, to which each district is entitled,

and their action in such apportionment is not merely ministerial, but judicial, and

cannot be revised by the House of Representatives.

The Committee on Elections, to whom was referred the petition

of Thornton K. Lothrop and others for an alteration of the appor-

tionment of representatives in the second and sixth districts of the

county of Suffolk
;

also, the petition of E. W. Wellman and others,

in aid of the same
;
also, the petition of George S. Hillard and

others in aid of the same, submit the following report : The

original petition in this case is as follows: "The undersigned,

legal voters of the sixth representative district of the county of

Suffolk, and a committee appointed by the legal voters of the

said district in this behalf, respectfully represent to your honorable

body, that by the Constitution and laws of the Commonwealth,

the said district is entitled to elect three representatives to your

honorable bod}', but that by the apportionment of representatives

among the several districts of the said county, made by the mayor

and aldermen of the city of Boston, in the month of August now
last past, only two representatives were assigned to said district

;

and the warrant, calling the meeting of the voters in said district

on the first Tuesda}' of the present month of November, for the

election of representatives therein, directed the said voters to bring

in their votes for (only) two representatives, as the number to

which the said district was entitled
;
by reason whereof only two

representatives were chosen in said district at said election. And
your petitioners further state that the second representative district

in said county of Suffolk is by the Constitution and laws of this

Commonwealth entitled to elect only two representatives to your

honorable bod}' ; but that by the aforesaid apportionment three

representatives were assigned to said second district, and that the
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warrant calling the meeting of the voters in said second district for

the election of representatives therein, on the said first Tuesday of

November, directed the said voters to bring in their votes for three

representatives, as the number to which the said second district

was b}' law entitled, b}' reason whereof, three persons were chosen as

representatives to your honorable body, from the said second district

;

whereas, by law and by right the said second district, as before

stated, is entitled to elect onl}' two representatives.

Wherefore, and in consideration of the premises your petitioners

pray that the said election of representatives in the said second

district, so far as the same is against the constitution and laws of

the Commonwealth, may be set aside, and the persons chosen as

representatives therein, so far as they, or any of them were not

legall}^ chosen, or are not entitled to a seat in your honorable body,

ma}' be declared not members thereof, and that a precept may issue

to the said sixth district for the election of a representative to your

honorable body, in addition to those already chosen therefrom, and

for such other and further relief as law and justice may require, and

to 3'our honorable bod}' may seem meet."

The case presented by the petitioners depends entirel}' upon the

construction to be given to the twenty-first article of amendment

of the Constitution, ratified b}' the people on the first da}' of May,

A.D. 1857.

The material facts, which are not controverted, are as fol-

lows :
—

The legislature, acting under the provisions of the said twenty-

first article of amendment, passed an " Act to apportion represen-

tatives to the several counties," which Act was approved by the

governor on July 29, 1857. By this Act, twenty-eight represen-

tatives were apportioned to the county of SuflTolk, which number

was duly certified by the secretary of the Commonwealth to the

mayor and aldermen of the city of Boston, the board authorized

by said article of amendment, to divide the county of Suffolk into

representative districts.

On the first Tuesday of August, the mayor and aldermen pro-

ceeded, according to the provisions of the said article of amend-

ment, to divide the county of Sutfolk into representative districts

for the choice of the twenty-eight representatives so apportioned

to the said county.

It may be stated as a part of the history of the case, though

perhaps not material to its correct decision, that this duty was not

performed by the mayor and aldermen as a single tribunal with the

mayor sitting as a member thereof. The board of aldermen had

previously appointed a committee to prepare and submit a plan of
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apportionment ; the report of this committee was presented to the

board of aldermen on the fourth day of August, and on the same

day, after some amendments b}' them accepted, and an order dividing

the county into thiiteen districts, passed and sent to the mayor

for his approval. On the tenth day of August the mayor returned

the said order, with his objections, and the board of aldermen

thereupon passed it, notwithstanding the said objections, by a two-

thirds vote. By this apportionment each of the twelve wards of

the city of Boston was made one district, the numbers of the dis-

tricts corresponding with the numbers of the wards, and the city

of Chelsea and the towns of North Chelsea and Winthrop, composed

the thirteenth district.

The several districts, thus constituted, appear in the following-

table :
—

Legal Voters.
Number of

Kepresentatives.

District No. I., 1,709 2

11.,
,

1,916 3
III., 1,755 2

1,961 2
; : ; : : 1,907 2

VI., 2,392 2
VII., 1,573 2

VIII., 1,828 2
IX., 1,445 2
X., 1,766 2
XL, 2,020 2

XII., 2,406 3

xin., 2,067 2

It will be seen by the above table, that the mayor and aldermen

assigned to the second district, containing 1,916 legal voters, ac-

cording to the enumeration taken by the census of the State, three

representatives, while the}' assigned to the sixth district, contain-

2,392 legal voters, only two representatives.

The reasons for this apparent inequalit}' were stated by the com-

mittee of the board of aldermen, who reported the plan of appor-

tionment to be, that there are large areas of unoccupied land in the

second district, and that therefore a large increase of population

might be expected, while in the sixth district the laud is now so

covered with dwelling-houses, that there is little room for expan-

sion, and the future increase of legal voters must be comparatively

small.

It was also testified before your committee, by a member of the

board of aldermen who made the apportionment, that their action
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was influenced b}' a supposed error on the part of the State censors

in taking the enumeration in the citj' of Boston. The assessors of

the city of Boston annuall}' take a census of the legal voters in

each ward, on the first day of May, for the purpose of making up

the voting lists ; and it appeared in evidence, that the number of

legal voters, as determined by the assessors on the first da}' of May,

A. D. 1857, was as follows :
—

Legal Voters. '

1

Legal Voters.

Ward No. I., . 2,026 Ward No. VII., . 1,421

II., . . 2,445 VIII., . 1,729

III., . 1,858 i IX., . 1,681

IV., . . 1,700 X., . 2,028

v., . . 2,092 XL, . 2,808

VI., . . 2,133 XII., . 2,409

Your committee are not furnished with the means of explaining

the great dift'erence between these two returns, each purporting to

be an enumeration of the legal voters in the city of Boston on the

same first day of May. It should be stated that the enumeration

by the assessors had not been completed and returned at the time

when the board of aldermen made their apportionment, but the

witness testified that enough was known of the result to lead to the

belief that great errors had been committed by the State censors.

In the view which the committee take of the question which

underlies this whole case, perhaps much of the above testimony

was not properl}^ admissible. As the committee have come to the

conclusion that the mayor and aldermen of the city of Boston, and

the county commissioners of other counties than Suffolk, were

made b}' the twent3'-first article of amendment a constitutional

tribunal, upon whom was devolved the duty, in the exercise of their

iudicial discretion, of dividing their several counties into represent-

ative districts, and of apportioning among such districts the repre-

sentation assigned to each county, it is probablj^ not competent for

the house or its committee to inquire into the motives or reasons

which controlled the exercise of that discretion, but your commit-

tee have deemed it proper to report all the facts for the considera-

tion of the house.

Under this state of facts, the petitioners claim that the action

of the mayor and aldermen was erroneous and unconstitu-

tional, and ought to be revised and annulled by this house,

under the provisions of the Constitution which makes the house of
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representatives the "judge of the returns, elections and qualifi-

cations of its own members, as pointed out in the Constitution.'

They base their claim upon two distinct grounds. First, they

argued that the mayor and aldermen had no authority, under the

twenty-first article of amendment, to assign and designate the

number of representatives to which each district in the county, as

created by them, was entitled ; that the only duty imposed upon

them and the only power conferred upon them, was to divide the

county into representative districts, to number the districts, and

to return a '* description of each, with the numbers thereof, and

the number of legal voters therein, " to the secretary of the Com-

monwealth, the county treasurer and the clerk of each town in

each district ; that the number of representatives to which each

district is entitled is to be determined by the State enumeration,

and that the officers who are charged with the duty of issuing the

warrants for the meetings of the voters, are to judge, in the first

instance, as to the number of representatives, to which their dis-

trict is entitled according to the said enumeration, subject to the

final revision of the house.

But the committee are unable to concur in this view.

Taking into view the whole scope and purpose of the article of

amendment, it seems very clear that it was designed to impose

upon the ma3"or and aldermen and the county commissioners the

duty, not only of dividing the several counties into territorial dis-

tricts, but also of apportioning among such districts the repre-

sentation assigned to each county. The designation of the number

of representatives to which the several districts are entitled is a

necessary element in the division. No other board or officer is

clothed with that power. In the country counties, where several

towns are united to form one district, such district has no officers

or agents who can designate to each town the number which shall

be specified in the warrants as the number of representatives for

which the voters are to bring in their ballots, and unless this

power be lodged with the board of commissioners who create the

district, the officers of each town must judge, at their own peril,

of the number to be voted for, and great confusion might ensue.

It may be observed, too, in this connection, that since the twelfth

article of amendment was adopted in 1886, when the first germ ot

the district system of representation appeared in our Constitution,

the uniform policy of the State has been to provide for some

central board whose duty it has been to apportion the represen-

tation among the several districts and towns.

It seems also to the committee that a fair construction of the

language of the article of amendment leads to the same result.
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The article provides that the mayor and aldermen, or the count}'

commissioners, shall divide the count}- "into representative dis-

tricts of contiguous territory, so as to apportion the representa-

tion assigned to each count}-, equally as nearly as may he,

according to the relative number of legal voters in the several

districts of each county." The expression " so as to apportion,'*

implies an active duty to be performed by some one, and no offi-

cers except the mayor and aldermen or the county commissioners

are mentioned, or can be intended, as charged with that duty.

The petitioners contended that " the enumeration aforesaid" is to

apportion the representatives ; but an enumeration cannot appor-

tion, it can only determine the rule by which an apportionment

shall be made.

It may be proper to add, that this clause has received a legis-

lative construction in the Act of 18">7, chapter 311, section 8,

which provides that " it shall be the duty of the county commis-

sioners, mayor and aldermen, or board of aldermen, or such special

commissioners as are by law authorized to apportion the represen-

tation assigned to the several counties " to appoint a place for the

meeting of the clerks to ascertain the result of tlie election.

The committee, for these reasons, are of the opinion that the

twenty-first article of amendment imposes upon the mayor and

aldermen the duty, not only of dividing the county into terri-

torial districts, but also, as a necessary part of that division, of

designating the number of representatives to which the districts

are entitled, and that therefore, in so doing, they did not exceed

their powers. The committee are strengthened in their opinion,

by the fact, that every board of county commissioners in the Com-

monwealth took the same view of their duty in this respect.

Second. The petitioners contended, that, if it was a part of

the duty of the mayor and aldermen to apportion the repre-

sentation among the several districts created by them, this was

merely a ministerial duty ; that in the performance of such

duty they had no judicial functions to exercise, but were merely

computing agents, receiving certain elements which they were

to combine, and by a mathematical calculation make certain

and declare the result, and that if they committed any error or

mistake, the house had the right to go behind and revise their

proceedings.

Without discussing the question whether, where a board of offi-

cers is created by the Constitution^ and b}- it clothed with certain

duties"^^merely ministerial, any other tribunal, except the supreme

judicial court, can control such board in the exercise of its powers,

and revise its proceedings, the committee are of the opinion that
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the powers conferred upon the mayor and aldermen and the county

commissioners by the twenty-first article of amendment are judicial

in their nature, involving in a high degree the exercise of discretion

and judgment on their part. They are "to assemble at a shire

town of their respective counties, and proceed, as soon as may be,

to divide the same into representative districts of contiguous terri-

tory, so as to apportion the representation assigned to each county

equally, as nearly as may be, according to the relative number of

legal voters in the several districts of each countv ; and such dis-

tj'icts shall be so formed that no to^vn or ward of a cicy shall be

divided therefor, nor shall any district be made which shall be

entitled to more than three representatives." No argument is

needed to show that the mayor and aldermen and county commis-

sioners are by this provision invested with discretionary powers to

a great extent. They are to perform a difficult, and in many cases

a most perplexing duty, involving many considerations, capable of

being performed in many different ways, each leading to a different

result, and only to be performed by the exercise of a sound judicial

discretion. It is probably not too much to say, that no two boards,

acting at the same time and independently of each other, would

arrive at precisely the same result. Yet if the act to be performed

is merel}' ministerial, the result of a pure mathematical calculation,

it would be impossible for them to arrive at different results. It

was argued by the petitioners that the duty to be performed by the

commissionei-s might be divided ; that while the division of the

county into districts was within their discretion, the apportionment

of representatives among such districts was ministerial. But the

committee have already expressed the opinion that the designation

of the number of representatives to which the districts are severally

entitled, is a necessary part of the creation of the districts, and to

change this number would change the inherent qualities and nature

of the district.

It seems to the committee that the design of the article of

amendment under consideration was to provide, that at the com- •

mencement of each decennial period, the State should be divided

into districts and the two hundred and forty members of the house

of representatives apportioned among such districts, that such

division and apportionment should remain fixed and unalterable

during such decennial period, and that the duty of making such

permanent division and apportionment should be intrusted to the

discretion of the mayor and aldermen of the city of Boston and the

county commissioners of other counties than Suffolk, or such board

of special commissioners as might be provided by law.

No power is reserved to any other tribunal to make any new
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division or apportionment, and it would seem that no other tribu-

nal can do so without usurping powers not conferred upon it by the

Constitution. If this house may make any change in the division

and apportionment, upon the same principles, every house during

the decennial period may do the same, and thus the distribution of

representatives, instead of being fixed and permanent, would be

fluctuating and uncertain, and the manifest design of the Consti-

tution be contravened.

The power under which the house is called upon to act is not an

unlimited power ; the constitutional provision which confers this

power is as follows: "The house of representatives shall be the

judge of the returns, elections and qualifications of its own mem-
bers, as pointed out in the Constitution.^* If the Constitution pro-

vides that another tribunal, created or designated by itself, shall

divide the State into districts, and apportion representatives to

such districts, the house is as much bound by such provision, as it

is by the provision requiring that a plurality of votes shall elect, or

the provisions as to age, residence, or other qualifications.

The committee have considered the subject with great care, and

anxious desire to arrive at a correct result, and they have been

constrained to come to the conclusion that it is not competent for

the house to revise and annul the proceedings of the ma3'or and

aldermen, according to the prayer of the petition, and they there-

fore report that the petitioners have leave to withdraw.

[Upon the presentation of the report, the house requested the

opinion of the justices of the supreme judicial court upon the

question raised by the petition, and they submitted an opinion

affirming the views of the committee. {Opinion of Justices^ 10

Gray, 613, post.) The report of the committee was accepted.

H. J., 1858, p. 463.]
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HOUSE— C OMMITTEE ON ELECTIONS, 1859.

Messrs. Nathaniel Hinckley of Barnstable, Cliairman; Otis A. Sea-

mans of Spriugfield, Augustus L. West of New Bedford, Alanson
BiGELOW of Cambridge, Stephen N. Stockwell of Boston, Nathan
B. Edwakds of Chelmsford, and Gustavus Attwill of Ljnn,

Alexander Newcomb v. Joseph Whelden Holmes.

House Document, No. 1. January 15, 1859. Report by Nathaniel Hinck-

LEy, Chairman.

Irregularity. Failure of Selectmen to post Voting List before Election. The fact

that the selectmen of a town failed to post a list of voters prior to an election as

provided by law, in the absence of evidence, that such failure was the occasion of

the refusal of the vote of any person who had the right to vote, of any illegal voting,

or any other oppressive result, will not invalidate the election.

Same. Failure to seal up Transcript, The fact that the selectmen of a town

failed to seal up the transcript of the record of the votes cast at an election, it being

admitted that the votes were duly received, assorted, counted and declaration thereof

made in opeu'town meeting, will not invalidate an election.

Same. Unauthorized Alteration of Tra7iscript by Town Clerk to make it conform

to Tnith. Where the ballots were cast and counted for J. W. Holmes, the name of

one of the candidates for representative, and the town clerk ignorantly supposing

the name to be John instead of Joseph, entered it so upon the record or upon the

transcript thereof, and when upon the way to meet the clerks of the other towns in

the district, on the day following the election, opened the said transcript and erased

the letters ohn from the word John, leaving J, conformable to the balloting and

declaration, it was held, that while such conduct was unjustifiable, it should not

invalidate the vote of the town

The Committee on Elections, to whom was referred the petition

of Alexander Newcomb of Tisbury, prating that he may be allowed

a seat in this house as a representative from district number one,

in the county of Dukes County, in the place of Joseph Wheldon

Holmes of Tisbury, the sitting member, report : Said district is

composed of the towns of Chilmark, Edgartown and Tisbury, in

said county, and is entitled to one representative.

The parties in this case were content to submit it to the decision

of the committee, without summoning witnesses, and upon a state-

ment of facts agreed to by each, and the conclusion of your com-

mittee is based upon the facts thus agreed upon.

The vote for the respective parties, as agreed to by them, was as

follows :

—

Chilmark, ...... Holmes, 18
;
Newcomb, 20.

Edgartown, . , " 111; " 51.

Tisbury, " 62; " 95.
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The first allegation contained in the petition is "that the statute

of this State which requires that a list of the qualified voters be

posted prior to any election, was not complied with by the select-

men of Edgartown in said district, at the election in November

last." This allegation was admitted by the sitting member. Your

committee are of opinion that this omission on the part of the

selectmen should not invalidate the election. The failure of town

officers to comply with the requisitions of law may render them

liable to its penalties, but should not operate to prevent a recog-

nition of the will of the people, which is the basis of our institutions,

if that will can be clearly and satisfactorily ascertained. These

views are in conformity to reports heretofore made and sustained

by the house of representatives. See Massachusetts Election

Cases (Gushing, S. and J.), Fryeburyh, P^ige 41, and Maiden,

page 213.*

The petitioner further represents, " that the transcript or copy

of the record of said town was given to the clerk unsealed, con-

trary to tiie 5th section of chapter 311 of the Acts of 1857." This

allegation was admitted by the sitting member. But it was also

admitted by the petitioner, that the votes were duly received, assort-

ed, counted, and declaration thereof made in open town meeting.

Under this admission it is contended, that the vote of said town was

fairly and legally expressed, and that the failure of the officers to

seal up said transcript or copy, being a subsequent ac\ should not

operate to the exclusion of the vote of said town thus expressed.

To make an election depend upon the accuracy of a return thereof

would be to place it in the power of ignorant or designing returning

oflScers to subvert the will of the people, whose servants they are.

These views are more fully set forth in a report on the case of

Lysander Johnson v. Landing J. Cole, which was sustained by

the house of representatives in 1858, ante, p. 36.

The third and last allegation, and the oue most relied upon by

the petitioner, sets forth, that on the next day [after the election],

when on his journey to Chilmark, the place appointed for the meet-

ing of the clerks of the several towns in said district, the town clerk

of said Edgartown opened the said transcript of the votes of said

Edgartown, and materially altered, or caused to be altered, the

same ; in consequence of which said alteration, the clerks of the

several towns in the said district gave the certificate of election to

Joseph Whelden Holmes
;
whereas, but for said alteration of the

* [Note hy the Editors.— The position assumed by the committee in refusing to

invalidate the election, on account of irregularities in posting list of voters, or giving

notice of the election, is fully sustained by the supreme judicial court in the case

of Commontoealth v Umith, 132 Mass. 289, reported in the supplement hereto.]
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transcript of the votes given by tlic inhabitants of Edgartown, made

by the town clerk thereof, and without the knowledge of the select-

men of said town, and after the meeting had been dissolved, your

petitioner, as he believes, would have been entitled, to and have

received the certificate of election."

This allegation was also admitted by the sitting member.

It seems proper here to state that the petitioner disclaimed

imputing, either to the selectmen or town clerk, any fraudulent

intent, but rehed solel}' upon the legal effect of the informalities

set forth and admitted.

A brief explanation relative to the third allegation will serve to

show the grounds upon which the committee come to their conclu-

sion.

The sitting member, as stated by himself, and not denied by the

petitioner, usually writes his name J. Whelden Holmes, sometimes

J, W. Holmes, but never Joseph Whelden Holmes.-

It was also stated and admitted that the father of said sitting

member is John Holmes, who has a son John Holmes, Jr., and a

son Charles, and that these are all the voters resident in the said

district bearing the name of Holmes, and consequentl}' that there

is no other person bearing the name of the sitting member, in either

of its forms, resident in said district.

It was further stated and admitted, that the votes were given in

for J. W. Holmes, and that the declaration thereof, hereinbefore

referred to, was made for J. W. Holmes. In confirmation of this

position a printed ballot was produced before the committee,

which was admitted b}' the petitioner to have been used at the

election, bearing the names of candidates for all the State and

district officers voted for in that election, and thereon was printed,

For Eepresentative, District No. 1, J. W. Holmes, of Tisbury.''

The theory concurred in by the parties in relation to the altera-

tion of the transcript referred to is, that the town clerk, ignorantly

supposing the name of the sitting member to be John instead of

Joseph^ entered it thus upon his record, or upon the transcript

thereof, and the only change alleged is that the letters ohn were

erased, leaving the initial J" conformable to the balloting and declar-

ation. The falsity of the record thus made was unjustifiable, but

the correction thereof, when the error was discovered, displays an

honest intent, and in part atones for the error first made.

It is proper to add, in relation to the first allegation, that the

petitioner admitted that the failure of the selectmen to compl v with

the provisions of law relative to posting up a list of voters, was

not the occasion of the refusal of any person's vote who had a right

to vote, of any illegal voting, or of an}' other oppressive result.
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The issue in this case seems mainly narrowed down to the ques-

tion,— " Shall the doings of the town clerk, in being wise above

what was written on the ballot and declared, or in writing what

was unwise and unauthorized on his record, have tlie effect to dis-

franchise the voters of Edgartown?" Your committee are of

opinion that it should not be so, and that the sitting member is

entitled to his seat.

They therefore recommend that the i)elitioncr have leave to

withdraw.

[The report of the committee was accepted. H. J., 1859, p. 83.]

Job T. Tobey v. Theophili s King.

House Document, No. 8. January 20, 1859. Report by Nathaniel Hinck-

ley, Chairman.

Irregidaritios in Warrant for Meetinc/. Omission in tlie warrant for the town

meeting for the election, to state the time when the polls would be opened, or

whether persons to be voted for should be voted for on one ballot, or at the same

time on separate ballots, will not affect the validity of the election.

Failure to make Transcript of Record of the Fofe at Time required. Where the

selectmen and town clerk of Mattapoisett omitted to make and seal up in open town

meeting, a transcript of the record of the result of the election, so that at the meeting

of town clerks of the district on the next day after the election, there was no

evidence of the vote of the town, except a sheet upon which the result had been

entered prior to entry on the records, and from which the result had been declared

;

and properly deeming this too informal and insufficient evidence of the result, the

clerks adjourned until the next day, at which adjourned meeting the clerk of Matta-

poisett presented a transcript of the record in the form required by statute, except

that it bore date on that day, being the second day after the election. It was held,

in the absence of proof of fraud or incorrectness in the record, that such transcript,

although it had not been sealed up in open town meeting, as required by law,

should have been received and acted upon by the clerks.

Failure of Clerks to meet to examine and compare Transcripts at tjie place desig-

nated by the County Commissioners. Failure of the town clerks to meet to examine

and compare transcripts, at the place designated l)y the county conmiissioners, as

required by statute, is unjustillable, but where there is no pretence that such failure

affected the declared result of the election, the return will be regarded as valiil.

The Committee on Elections, to whom was referred the petition

of Job T. Tobe}', of Lakeville, praying that he ma}- be allowed a

seat in this liouse as represeutative from the eighth representa-

tive district, in the county of Plymouth, instead of Theophilus
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King, of Rochester, the sitting member, report : Said district is

composed of the towns of Lakeville, Mattapoisett, and Rochester,

in said county, and is entitled to one representative.

The petitioner represents, that he was legally chosen a repre-

sentative for said district, on the second day of November now

last passed, and " that the several town clerks of said towns, at

their meetings dul}- held for the purpose of ascertaining what per-

son had been legally chosen representative for said district, and

giving such person a certificate thereof, rejected the votes of the

town of Mattapoisett because they were not returned according to

law, and declared Theophilus King, of said Rochester, elected rep-

resentative for said district, and gave him a certificate thereof,

although said King did not receive so many votes in said towns as

your petitioner, that is to sa}^, in said three towns."

It appeared, from satisfactory evidence, that no person was

voted for as representative from said district othe? than the parties

in this case, and that the entire vote was as follows :
—

Lakeville, Job T. Tobey, . 136 Theophilus King, . . .105
Mattapoisett, " " . 132 " "... 48

Rochester, * " " . 30 « "... 89

298 242

From these figures, it appears that Mr. Tobey received 56 more

votes than Mr. King. Reject the vote of Mattapoisett and Mr.

King has 28 more votes than Mr. Tobey. It becomes, then, an

important inquiry, whether the vote of Mattapoisett should or

should not have been rejected.

The facts in the case, as gathered mainly from the testimon}' of

Thomas Nelson, the town clerk of Mattapoisett, who was sum-

moned to appear before the committee, are as follows :
—

The town meeting was duly notified and warned, and the votes

were duly received, assorted, counted, declared, and record thereof

made in open town meeting, except that the warrant for the meet-

ing did not state the time when the polls would be opened. Your

committee do not deem this a valid or fatal objection. Were it

made so it would not only be fatal for Mattapoisett, but also for

Rochester, as the warrant calling the meeting in that town con-

tained the same omission, together with an omission of stating

whether all the persons to be voted for, should be voted for on one

ballot, or at the same time on separate ballots. There is, then,

in the opinion of your committee, no valid objection to the pro-

ceedings of Mattapoisett up to the time when the votes had been

duly declared and recorded.
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The first important failure to comply -.with the requisitions of law,

was an omission on the part of the selectmen and town clerk, to

" forthwith, make out under their hands, and seal up, in open town

meeting, a.true transcript of the record of such result, and deliver

the same to the town clerk," as required b}' the fittli section of

chapter 311, of the Acts of 1857.* In consequence of this omis-

sion, the town clerk, when he met the town clerks of Lakeville and

Rochester, on the next da}' after the election, for the purpose of

ascertaining what person, if any, had been elected representative,

had no evidence of the vote cast in his town, except a neatl}'

prepared sheet, of iarge size, on which the result of the balloting

had been entered prior to the entry on the book of record, and

from which the result had been publicly declared.

The town clerks, at their said meeting, as the committee think,

ver}^ properly deemed this sheet or memorandum as quite too

informal, and as insufficient evidence of the declared and recorded

vote of Mattapoisett. The}', therefore, adjourned to meet on the

day following, for the purpose of procuring legal advice and far-

ther considering their duty in the case. The town clerk of Matta-

poisett repaired to New Bedford for such advice, \Mhich, as he

stated it, was to waive informalities of return, and be governed by

the record as made and declared. This advice, not having been

submitted in writing, was disregarded, the vote of Mattapoisett

was rejected, and a certificate of election given to Mr. King, the

sitting member, at the said adjourned meeting of the clerks.

At this adjourned meeting of the town clerks, the said clerk of

Mattapoisett had with him and presented a transcript of the rec-

ord of said town, conformable to the statute in every respect,

except that it bore date on that da}', it being the second day after

the election. This return was rejected by said clerks for the reason

that it had not been sealed up in open town meeting, as required

by law. Your committee are of the opinion that the said clerks

erred in thus rejecting. The spirit of our laws, as well as the

decisions of our courts, would authorize the clerks to have received

this return, and to have been governed by it in coming to their

result.

The duties of clerks of towns composing a representative dis-

trict are quite similar to those of mayor and aldermen, in making

up the result of an election by wards. The law provides that the

mayor and aldermen shall give notice to ward officers of any

" error or deficiency in the form" of their returns, and the ward

officers are required in such case to " make a new and additional

* Substantially, Pub. Stats, chap. 8, ^ 8.
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return, which additional return, whether made upon such notice, or

by the officers of any ward without such notice, shall be received

b}' the ma3 or and aldermen "
; and no such returns shall be

rejected, where the whole number of votes given for an}- officer or

representative voted for" can be ascertained. See chapter 209,

Act of 1852. It is true that this law does not, strictly speaking,

apply to the clerks of towns comprising a representative district,

or that they are expressly required to give notice of errors in

returns, or to seek, and be governed by, amended or additional

returns, but such is its spirit.

Chapter 282 of the Acts of 1852,* provides that: " No select-

men of any town in this Commonwealth shall give a certificate of

election to any person voted for as a representative to the general

court, which certificate shall not be in accordance with the declara-

tion of the vote in open town meeting, at the time when the elec-

tion so certified took place, under a penalty of three hundred dol-

lars."

The duty of giving certificates of election to representatives has

been transferred from selectmen and town clerks to town clerks

exclusivel}', in most cases, under the recent amendment of the

Constitution ; and there seems to be no good reason why the same

penalty should not be applied to the clerks who perform this duty

as to selectmen performing the same duty. The spirit of this law

would make it alike penal for the clerks to give such certificate,

not in accordance with the declaration of the vote in open town

meeting, which the clerks in this district seem to have done.

But the town clerks would have been more completely justified

in receiving the return in question, although made on the second

day after the election, b}' a decision of the supreme judicial court

of this Commonwealth, from which we extract the following :
—

But shall the whole town be disfranchised b}' reason of the

fraud or negligence of their officers? This would be punishing the

innocent for the faults of the guilty. It would be more just and

more consonant to the genius and spirit of our institutions to inflict

severe penalties upon the misconduct, intentional or accidental, of

the officers, but to receive the votes whenever they can be ascer-

tained with reasonable certainty. If no return, or an imperfect

one be received, let it be supplied or corrected by a reference to the

orignal record, if any there be." See 20 Pick. 484.

There was no alleged fraud in the case before 3'our committee,

and no dispute as to the correctness of the record of Mattapoisett,

and it cannot be doubted that, if the clerks had been governed by

• Substantially Pub. Stats, chap. 8, 20.
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the decision above quoted, the certificate of election would have

been given to the petitioner.

Chapter oil of the Acts of 1857,* provides for meetings of

the clerks of towns composing a representative district, to be holden

at a place designated and appointed therefor by the county com-

missioners. The clerks of the district did not comply with this

provision of law. Their meeting was holden at the oflSce of the

town clerk of Rochester, who is the sitting member, whereas the

county commissioners designated and appointed the town house in

said town as the place of said meeting. Cases might occur when

such failure of the clerks to meet at the place legally designated

would be highly objectionable ; and in this case it was unjustifiable.

The meeting was holden quite near the place designated, and there

is no pretence that the result would have been different, had the

meeting been at the place appointed by law. The committee

simply report this fact as one of the many cases of informality and

illegality in the proceedings of town officers, which the committee

regret to say have appeared before them in their investigations of

this and the former case submitted to them.

In view of the facts and considerations herein set forth, your

committee are unanimouslv of the opinion that the sitting mem-

ber, Theophilus King, is not entitled to a seat in this house, and

that the petitioner. Job T. Tobey, was legally elected a repre-

sentative, and is entitled thereto.

[The report of the committee was accepted. H. J.. 1859,

p.

• Substantially Pub. Stats, chap. 8, 9, 10.
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Frederick O. Prince v, Oliver R. Clark.

House Document. No. SC.. February 3, 1859. Report by Xathamel
H IX

c

KLEV. Chairmmi.

Double Voting. Where votes are found so folded or adhering toirether in the

hallot-tx)X as to prove, in the honest opinion of the selectmen, double voting, and the

selectmen thereupon reject one vole of each set of such double votes, it will be pre-

sumed that their judgment and action were correct.

Semble. Where two votes for the same candidate at an election are cast by one

qualified, voter, one of them will l)e connted.

The Committee on Elections, to whom was referred the petition

of Frederick O. Prince of Winchester, praying for a seat in this

honse, as a re[)reseutative from the sixth Middlesex representa

tive district, instead of Oliver R. Clark of said Winchester, the

sitting member, submit the following report : Said district is com-

posed of the towns of West Cambridge and Winchester, and is

entitled to one representiitive.

The vote in said district for representative, as declared and

recorded at the election in November last, as appeared by evidence,

was as follows :
—

West ( ambridge. Winchester. Total.

Oliver R. Clark, ... 135 156 291

Frederick O. Prince, . 164 126 290

By virtue of this record, the certificate of election was given to

Mr. Clark. A single vote more for Mr. Prince would have pre-

vented a choice. Two additional votes for him would have en-

titled him to the certificate of election.

It appeared in evidence, that there were three votes found in

the ballot-box, all of which were for Mr. Prince, and all of which

were rejected by the selectmen, in couuting and making up the

result. One of these was admitted by him to have been rightly

rejected. The other two. he alleged, were wrongly rejected, and

should have been counted. The whole case, therefore, tiu-ns upon

the justice or injustice, legality or illegality, on the part of the

selectmen, of rejecting the votes in question.

The Constitutiou provides, that The house of representatives

shall be judge of the retiuiis, elections, and ({iialifications of its

own members." Your connnittee have given the parties in this

case a patient hearing, and will endeavor to report the circum-
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stances and evidence in the case, with such fullness as to enahle

the House to judge correctl}' thereon.

•The witnesses examined before the committee were Josiah Ilovey, •

town clerk, Luther U. Symmes, Cephas Church and Samuel M.

Rice, selectmen, Charles P. Curtis, Jr., Nathaniel A. Richardson,

and the petitioner, all of Winchester.

The polls were opened for the choice of state and other officers,

at one o'clock, r. m., and closed at six o'clock, p. m. The voting

for representative was on a separate htdlot, and the votes were

deposited in a box separate from any other votes, and during the

balloting, w\as in the charge of Mr. Chnicli. Mr. Symmes, chair-

man of the selectnuMi, had charge oi' the balloting for state and

other officers, and Mr. Rice of the check list.

It was shown and admitted, that more persons voted and were

checked on the list, than the whole number for representative, with

the addition of the votes in question ; but there was no distinct

check mark denoting who voted for representative, and, therefore,

the check list furnishes no information on that [)oint. Had the

check list denoted, separately, those who voted for representative,

it might have aided materially in arriving at the ti uth.

For the purpose of convenience the several rejected votes will

be denominated the Parker vote, the torn vote, and the folded

vote.

The testimony of Mr. Ivichardson, who is treasurer and collector

of Winchester, was to the effect that he saw a Mr. Parker approach

the ballot-box and deposit two votes, and that he (tlie witness)

informed Mr. Rice, who answered that they could tell, for they

had just before turned the box. The ))ox was examined, two votes

were found for Mr. Prince, and, as ])efore stated, he agrees that

one of them was rightly rejected. This rejection seems generally

acquiesced in. The fact need not have been reported except for

the sake of exi)laining a disagn^ement in one particular between

the town clerk and one of tlic selectmen, INFr. Chiircli, wliich will

hereafter ai)pear.

It appeared that the l)allot-box was turned and emi)tied of its

contents, for the purpose of assorting and counting the votes, tw^o

or three times. It was not stated by any one, positively, how

many times. Nor was it i)Ositively stated at which turning of the

])0x the torn and folded ballots were found. It apjx^ared to have

l)een at about four or five o'clock, lioth parcels were found in one

and the same pile, and both by Mr. Church.

The torn and folded votes were each rejected, because of being

found in such proximity and connection with other votes as to con-

vince the selectmen, thnt in each case there had been double
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voting. This will account for the use of the phiral number in the

testunony in regard to them.

The testimony of the witnesses was substantially as follows :
—

Testimony of Mr. Church.

The folded votes were first found by me in the pile, after the

box liad been turned on the table. When I took them up tliey had

the appearance of having been voted by one person. They

adhered together. They were folded together when found, which

was after about one-third or one-fourth of the pile had been taken

up and assorted. Tliey must have been folded closely together

before tlie votes were taken off which had been assorted. I held

them up to Mr. vS3'mmes, and said I believed there were two votes

or double votes. There was no sign of an}' opening, except about

an eighth of an inch at one corner, where I took hold and drew

them apart. I found the second pair, or torn votes, about midway-

of the pile. There was no separation
;

the}^ adhered together

throughout. My impression is, that the edges conformed through-

out, but cannot say positively. I showed them to Mr. Symmes,
and said to him, here is another double ballot. We looked at it

and I took hold of the edge and separated them ; called Mr. Rice's

attention to it, and also Mr. Ilovey's. Asked Mr. Ilovey wliat he

thought of that ballot. He said he had no doubt but what it was

put in by one man— that is, both votes. In relation to both the

torn and folded votes, witness l)elieves it to be an impossibility in

either case, for two persons to have put in these ballots, and for

them to have come together as found in the pile. Had no doubt

then, and has none now, that in each case, they were deposited by

one and the same person.

Testimony of Mr. Rice.

M}' attention was called to the torn and folded votes by Mr.

Chiirch. The torn votes were together, the torn -edges correspond-

ing exactl}'. I gave it as my opinion that the}' were thrown by

one and the same person. The folded votes were not folded

square across, but somewhat at an angle. Am not so confi-

dent as to these, that one person put them in, but that was my
opinion. I stated at the time, as my opinion, that not one time in

a million would the votes, if thrown separately, have come

togetlier as found. My opinion was the same as to the torn votes,

the edges agreed exactly, and showed that they must liave been

torn together, and had not ])een separated. Had no doubt at the

time, that in l)oth cases there was double voting. Have seen
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HOthing since to cliange mv miiul. Was in favor of throwing out

all four of the votes.

Testimony of Mr. Synnnoa.

There were tliree votes for Mr. Prince rejected, the Parker vote-

and two others. The folded votes were found first. [Here the

four ballots were exhibited.] Mr. Church picked them up and

showed them to me. We were both assorting and counting the

representative votes. Tie said there were tw<» votes stuck togetlier,

that one person had thrown them both ; that was the substance,

perhaps not the exact language. I replied, I tliought so : I had

no doubt of it. They were laid aside. I came to ray conclusion

from the appearance of the votes. We were both picking up votes

from the same pile, on the second counting or turning of the box,

I think. The story of the torn votes is the same. They were

l)icked up by Mr. Church in the same pile, and seemed to adhere

closely. Had no doubt, not a shadow of a doubt, that in each

case, the votes were cast by one [)er.sou. lie could not place

them before the committee, as they then appeared, without paste.

They had been kept in tlie town safe. My mind was made up,

that either two or the four slioidd l)e rejected.

We took legal advice of Mr. Prince, ami also of Mr. Curtis.

We asked it because we did not know whether the law required

that one or both should be discarded. Mr. Curtis replied that he

had not looked up the law, but as an otf-hand decision he would

sa}- that, if we had found that there had been double voting, dis-

card one in each case. The opinion of Mr. Prince was similar.

^/esfimony of Mr. Iloroy.

The selectmen thought u[)on consultation that two sets of votes

were found so placed together that they might have been [)ut in by

one person ; that is. each of the sets, or in other words, two per-

sons voted double. Mr. Church called on the other selectmen to

examine the votes referred to, and when Mr. Rice's attention was

called to them, mine was also. One set was partially folded and

appeared to have been closely folded. The other set was torn oil

at the corner, each corresponding, and at a slight angle. They

were torn exactl}' alike and lay exactly over each other. I gave

my oi>inion that they might have been put in, in both cases by

ditferent persons, and that they might have come together as

found. 1 should have decided that they were cast by different

persons.
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This testimony contlicts somewhiit with thut of Mr. Church, who

testilies positively that Mr. Hovey said, in regard to the torn votes,

that he liad no doubt they were put in by one person. Mr. Hovey

is as positive that his remark was in reference to the Parker vote,

and not in rehition to the torn vote. Be that as it may, no suspi-

cion of intentional misstatement or fraudnh^nt intent rests on

either, and one or tiie other has, (loul)tiess, unintentionally erred

in his statement.

To the selectmen belongs tlie duty of receiving, assorting, count-

ing and declaring the vote and we must necessarily rely mainly upon

their testimony. The position and duties of tlie selectmen, esi)e-

cially in this case that of Mr. Church, enabled him and them to judge

more truly than any other person could. The testimony of all of the

selectmen is as strong as the nature of the case will admit, and no

one imputes to them any intentional error. The petitioner relied

strongly on the [)oint that, the votes being found in the ballot-box,

the legal presumption was in his favor, and that it devolved on the

respondent to prove that they were not legall}' cast. Admit this

position to be rightly taken, then how shall we judge? The select-

men had no doubt. Can we judge Uetter?

The committee have before them the certificate of election of

Mr. Clark. That is presumptive evidence of his election, and it

devolves on the petitioner to prove that he was not elected.

Neither of these assumptions of prima facie evidence is contr(>l-

ling, and we must judge according to the evidence.

A similar case to the one before us was decided by the House in

1843, from which we quote as [)eculiarly applicable to this case, as

follow^s :
—

" The evidence to show these facts must of necessity often be,

and in this case was, derived from the appearance of the ballots at

the time. It is diflicult to describe these ap[)earances to the satis-

faction of those not eye-witnesses. The committee believe, that

much in these cases is to be trusted to the judgment, integrity,

and good common sense of the selectmen. It is to be presumed

that their judgment is correct, and the burden of proof is upon

those who would question the correctness of that judgment. In

this case there is not the slightest imputation upon their candor,

fairness and deliberation."— AfassacJiKseMa Election Cases ((.-ush-

ing, S. & J.), p. 4(;o. *

* [NoTK KY i Hi; EuiToKs. Tliis was the case of the town of Dartmouth (C'nsliing.

s. aiul J., p. 40.')), in which the House held tliat where three ballots were found in the

ballot-box, bearin<r the name of the same candidate, and so folded and doubled

together as to satisfy the selectmen that they were all put into the box by the same
person, and the selectmen thereupon rejected two and counted one of them, in the
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The testimony of Messrs. Prince and Curtis corroborated that of

Mr. Symraes in relation to the legal advice obtained. Mr. Curtis

said : Mr. Symmes has ?>tated the matter very fairly. 1 told him, as

a snap judgment, that if there had been double voting, one vote

should be discarded in each case. Mr. Prince's testimony on that

point was materially the same.

The testimony of Mr. Prince was mostl}' relative to procuring

and separating the ballots, and was substantially as follows :
—

He ordered the printing of six hundred, by Mudge & Son, on

Monday, the day before election ; to be ready at half-past o

o'clock, p. M. At 5 o'clock he called for them and they were not

ready. He hurried the printers, waited as long as he could, and

went away with what he could get— about 1 75 sheets, with three

votes on each, or 525. In the evening he undertook to tear them

apart with an ivory paper-folder, tearing several at a time, but

linding that difficult, cut the remainder apart with scissors.

This testimony was introduced for the purpose of explaining or

accounting for the appearance of the torn vote. The manner of

tearing made the edges rough, and with the haste in doing it, might

account for the angular appearance. Perhaps the fact of the

ballots being torn as they were, and being so recently from the

printing oflice when torn or cut, ma}' in part, at least, account for

their adhesion, as testified to b}' the selectmen.

The testimony in regard to the meeting united in showing that it

was orderly, and that there was no confusion.

Your committee, with a single exception, are decidedly of the

opinion that the decision and action of the selectmen was right.

On the part of one of its members strong doubts are entertained

on that point, but nevertheless, they unanimously recommend that

the petitioner have leave to withdraw.

[The report of the committee was accepted. H.J., 1859, p. 21 1 .]

iibsence o\ evidcnce'to contradict the conclusion of the ficlectinen, or to impute any

unfairness to them, their action should stand as correct. The authorities hold, in

the absence of statutory regulation, that, where two votes are crtst by the same

person for one candidate for the same office, one vote should be counted and one

rejected, as was done by the selectmen in the above case. State v. Pierce, 35 Wis. 93.

People V. Saxton, 22 N. Y., 305). Case of Ashfield, Gushing, S. and J., r)83, McCranj

Electifms, ^ lOf). Where a person votes twice at an election, for the same candidate,

his first vote should be counted, and his second vote rejected. People v. Holdvn, 28

Cal. 123. Gushing, Law and Pr. of Leg. Assemblies, ^ 91.]
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In rk John Q. A. Griffin.

House Dociiiueiit, No. 291. October 20, 18.5'J. Gkokgk W. Taumkntkk ol

Bixstou, Natiianiki. Hincklky of Barnstable, Augustus L. West of

New Bedford, Nathan B. Edwauds of Cliclmsford, Caleb Cusiiin(;

of NewlMiryport, Amos B. Meiiuii.i- of Boston, and Ciiaules Bhimiuj:-

COM of Barre, Committee of ln<iMiry. l^eport by Mr. Mkruif.l.

Eligibility of Member. Acceptance of Office of Clerk of Courts vacates seat.

Wliere a representative, during the reeess of tlie legislature was appointed by the

supreme judicial court clerk of tiiat coin-t, of the court of common pleas, and of the

county commissioners, for the county of Middlesex, to till a vacancy, and qualified

for, and assumed the duties oi" that office, although he resigned the office before the

legislature reassembled, it was held, that under Art. II. of chap. 6 of the Constitution,

by the assumption of the office of clerk, he vacated his seat as representative.

The Committee of Inquiry, iippoiiitecl under an Order pussed

September 30, to consider and report upon the right of the sitting

member from Maiden to a seat in this House," having notified said

member of their readiness to hear him, and requested him to

appear and present his case, and he having, by letter, declined so

to appear, proceeded to make inquiry, as directed, and to consider

the subject matter of said C)rder ; and having performed said duty,

respectful!}' submit the following report : The connnittee have

ascertained and report the facts, as follows :
—

On the 20th of June last, John Q. A. OrifRn of Maiden, a duly

returned and qualified member of this House, representing the

fourth representative district, Middlesex Count}', while sitting

as a member, on the part of this house, of the joint special com-

mittee of the legislature, appointed under chapter 7, of the Resolves

of 1851), during the recess of the legislature, was, at a term of

the supreme judicial court held at Boston, for the counties of

Suffolk and Nantucket, appointed l)y said court clerk of the supreme'

Judicial court, court of common pleas, and of the county com-

missioners of the county of Middlesex, to fill a vacancy occasioned

by the resignation of Seth Ames, Esq., then clerk, to take effect

June 24, 1851), and to continue until the annual election in Novem-

ber, or until the choice or appointment of another. On June 24, Mr.

Gritlin took and subsc-ribed the recjuired oaths before the chief

justice of the siq)reme judicial court, at Boston ; executed to the

treasurer of the county of Middlesex the required bond, and en-

tered on the duties of clerk of tlu; court of common pleas, then

sitting at Cambridge, and of the supreme judicial court, for Mid-
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dlesex County. He performed the duties of clerk of the court of

common pleas until July 1, when said court ended, and of the

supreme judicial court until September 1, when his term of ollice

expired by his resignation, and the appointment of James Dana,

Esq., as clerk, in his stead. I)urin<i^ said periods, Mr. (^rillin, as

clerk of said respective courts, entered on the records of said courts

decrees and judgments, taxed costs, issued out of the clerk's

offices thereof, respectively, writs of execution and other writs,

signed by him as clerk, and took, and is entitled to have, the fees

and emoluments payable to the clerk in each of said courts.

After June 24, said joint committee of the legislature continued

its sittings until September ('», but Mr. (iriffin performed no duty

therein after July 11, on which day he declined to serve longer as

a member of said committee.

The committee find and report, that Mr. Griffin, while a member

of this house, sitting and acting as member of the house, on a

joint legislative committee authorized by law to sit in the recess,

was appointed to the office of clerk of the judicial courts of the

county of Middlesex ; that he accepted said office ; was duly (juali-

hed ; entered on and performed the duties of clerk of the sui)reme

judicial court and coui t of common pleas ; and that he resigned

said office of clerk in the recess, and another was appointed in his

place.

The connnittee tind the constitutional piovision applicable to

the case, in chapter 0, article 2, of the Constitution ; anil it is

as follows :
—

" No person holding the office of clerk of the supreme judicial court

or clerk of the inferior court of common pleas shall at the same time

have a seat in the house of representatives, but his being chosen or

appointed "to, and accepting the same shall operate as a resignation of

his seat in the house of representatives, and the place so vacated shall

be filled up.""

I. The committee have first inquired what courts are intended

in this article.

Neither the supreme judicial court, or court of common pleas,

as now or late established, nor an}' other courts of these specific

names existed at the time of the adoption of the Constitution.

The framers of that instrument could not have foreseen by what

names or styles, or with what precise divisions of power, future

legislatures would " erect and constitute courts and judicatories"

under the authority given them b}' the Constitution in chapter 1

,

article 3. It is the object of a Constitution to establish general

principles, and ordain general rules, which shall be constant, and



IN KE OHIFFIN. IIOI'SE, 1850. 73

uf jHjrpetual obligation. It is therefore plain, that the lerni>

"supreme Juilicial court'' and •'inferior court of common plea.>
'

are used in the Constitution as a general description of grades ol

courts, to be established under it, and that therefore they cannot

be limited to courts of these particular names or organizations,

either tiien existing or subsequently established. ( )therwises what

w:vs intended for a permanent rule and perpetual prohibition to the

legislature would be a rule and prohibition only at the will of the

legislature, and would prevail, be dispensed with and again restored,

according as the legislature preserved, changed, or restored the

names and forms of courts. The subject of these descriptive terms

must be sought in the essential qualities of courts, well un<ler-

stood by the framers of the Constitution, permanent in their nature,

and intended by the Constitution to be kept so. under whatever

names or forms the courts might be. from time to time, established.

When the Constitution was framed, there existed two provincial

common law courts of record, in which was vested the power to

hear and determine common pleas or actions at common law,

namely : the superior court, and the inferior court of common pleas.

The former was the highest judicial court of the province, or new

state, having in addition to its jurisdiction in civil cases, supreme

criminal jurisdiction as court of assize and general jail delivery.

It had as full jurisdiction in the proWnce. as the courts of king's

bench, common pleas and exchequer had in England. It was the

higher court of common pleas, because in addition to its own origi-

nal jurisdiction it had jurisdiction and control on appeal, by

review, writ of error and otherwise, of all actions and trials in the

loicer courts of common pleas. Auc. Chart. 3o(i.

The latter consisted of courts in each county which had juris-

diction of all civil actions in the county, triable at common law.

Being subject to the higher and final jurisdiction of the superior

court, which might control its proceedings, it was the inferior court

of common pleas. Anc. Chart. 32'J.

To the superior court of the province succeeded, by St. 1781,

chap. 17, the supreme judicial court, which, established by St.

1782, chap. 0, and continued, remodelled, and varioush* altered by

subsequent statutes, has hitherto remained and now is the highest

common law court of record of the Commonwealth, with like juris-

diction, civil and criminal, and like supervision and control of

inferior courts as the provincial superior court had.

To the inferior courts of common pleas have succeeded (1782.

chap. 11) courts of common pleas within each county; (1811,

chap. 33) circuit courts of common pleas; (1813. chap. 173) in

Suffolk County, the Boston court of common pleas; (1820, chap.
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70) the court of common pleas for the Commouwealth
;

(185'),

chap. 449) in Suffolk Count}', the superior court for the count}' of

Suffolk; and (1859, chap. 19G) ''the superior court." These suc-

cessors, in all their shapes and changes, have preserved the origi-

nal and essential qualities of the provincial inferior courts of com-

mon pleas intended to be perpetuated by the Constitution, and

have remained, and now are common law courts of record, with

jurisdiction to hear and determine actions at law, subject to the

higher jurisdiction, supervision and control of the supreme judicial

court of their trials and proceedings, bv ai)peal, exceptions,

review, error and other process, in like manner as the provincial

inferior courts were subject to the provincial superior courts.

It seems then to be the intent of the Constitution to perpetuate

the essential qualities and peculiar relation of control and subordi-

nation which existed in and between the judicial courts, when the

Constitution was formed, by two classes of courts, one the highest

common law court in the Commonwealth, with power to control the

proceedings in tlie lower courts, which is described therein by the

words "supreme judicial court;" and the other the common law

courts having jurisdiction to try actions at law, inferior to and sub-

ject to supervision and control b}' the higher tril)unal, which are

comprehended and described in the Constitution by the words
*' inferior court of common pleas."

Such appears to be the opinion of the framers of the Constitu-

tion, who refer to these courts by the terms, " the superior court"

and '-the inferior court."—lour. Conv. 1780, pp. 41, 42, 4.3, 81,

91 ,
103-4, 116. If the term " inferior court of common pleas " had

not included the several inferior courts established before 1820, it

is to be supposed the convention which met in that year to revise

the Constitution would have discovered and remedied the effect

;

but Mr. Webster, to whom this article was referred, and wiio

reported article 11 of the amendments, did not suggest a difficulty

or report a change. Jour. Conv. 1820, pp. 65, 66.

The committee, tlierefore, have no hesitation in finding that the

supreme judicial court and court of common pleas as established

when Mr. Griffin was appointed, are within the meaning of the

article of the Constitution prescribing the rule in this case.

II. Each of said courts, had, inseparable from it, the office of

clerk thereof.

The several Acts establishing each of said courts, and the

courts which they succeeded, establish them as courts of law, and

provide that each shall have a clerk, that each shall have power to

issue writs, and that such writs shall issue out of the clerk's office,

and be signed by the clerk of the court.
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Anc. Chart., 222, 329, 330 ; Stat. 1782, ch. 9, 11
;
1811, ch. 33 ;

1813, ch. 173; 1820, ch. 79. R. S. ch. 81, 82, Act of Amend.,

ch. 82, §35, ch. 90, §§1,2, 6.

Further, the office is made inseparable from these courts by

cliapter 0, article of the Constitution, which provides that all

writs, issuing out of the clerk's office in any of the courts of law,

shall be signed by the clerk of such court; so that an Act of the

legislature even cannot dispense with the office in these common
law courts, the essential qualities of which, as they existed at the

formation of the Constitution, are adopted and perpetuated by it.

Hence is it that legislatures who have desired to unite in one

person the several offices of clerk of the several courts, have never

abolished these offices, but have provided that the clerk of one

court should be also the clerk of another, or that one person

should be the clerk of all the judicial courts in the county, an

expression clearly distributive in meaning, and signifying clerk of

each and every of them.

Thus, statute 1796, chapter 95, provides that the clerk of the

common pleas for the county of Suffolk, shall be clerk of the

supreme judicial court for the counties of Suffolk and Nantucket.

Statute 1811, ch. 8, ''for the appointment of clerks of the

court in the several counties," provides for the appointment by

the governor and council, of one person in each county, who

shall be clerk of all the courts holden in the same county, under

the authority of this Commonwealth, and who shall do and per-

form all the duties, services, etc., which he, as clerk of either

of said courts, ought by law to do and perform."

Statute 1830, ch. 129, provides for the appointment by the jus-

tices of the supreme judicial court of one or more persons in each

county, who shall be clerk of the courts in the several counties,

as herein provided for, who shall hold their office for five 3x?ars ;

"

that the clerks thus appointed shall have the custody of the rec-

ords- remaining in the respective offices of the clerks of the supreme

judicial court, court of common pleas, and count}' commissioners,

and shall be clerks of all the courts aforesaid," holden in their

respective counties," and " do and perform all the duties, services,

etc., which they, as clerks of either of said courts ought by law to

do and perform, and shall be liable to all the penalties, and sub-

ject to all the restrictions as now b}' law provided ;
" and sect. 4 of

the chapter fixes the respective salaries of each by the designation

of ''clerk of the county."

The provisions of this statute are incorporated into chap. 88 of

the Revised Statutes, which provides in like manner for the appoint-

ment, b}' the justices of the supreme judicial court, of " one or
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more persons in each county, to be clerks of all the courts which

shall be held in their respective counties," that they *' shall hoM
their offices for five years,*' and fixes tlieir salaries under the

description, the clerk of the county."

It is evident that these desi^^nations. • clerk of all courts,"

'•clerk of the county,'* " otfice or offices of clerk,'' are used only

for the sake of brevity in describing the mode of appointment and

compensation, and have no significance bejond describing the

offices of clerk of each and every of said courts.

Statute 1856, ch. 17:'., $2.* provides for the choice for the term

of five years, by the legal voters of the several counties, except

Suffolk, by ballot, for their res|>ective counties, of a clerk, who

shall act as clerk of the supreme judicial court and court of com-

mon pleas, within and for the county for which lie shall be chosen
"

and b}- the l^al voters of Suffolk County, by ballot, for said

county, of •* a clerk of the supreme judicial court, a clerk of the

superior court, and a clerk of the municipal court of said county ;

and section 9.f under which Mr. (iriffin was ap)X)inted, provides

that '• in case a vacancy shall from any cause occur in the office of

any of the clerks of courts herein l»efore mentioned, the judges of

the said several courts, or a majority of the same, may appoint a

suitable person to fill such office until the annual election in Nov-

ember next thereafter, or until another is chosen or appoint^'d in

his stead."

The use of the words '* clerk," *' clerks of courts,"' such office."

'* said office," is not distinguishable from the use of like expres-

sions in previous statutes before noticed, and the\- cannot be con-

strued as establishing a new and distinct office, nor the office of

clerk of each of said courts. Such construction is precluded by

the lauguaire of the constitutional i)rovision executed by this Act.

Amendment of the C onstitution, art. 19, declares that the legisla-

ture shall prescribe, by general law, for the election of ** clerks of

courts " by the people of the several counties for such term of office

as the legislature shall prescribe. It is obvious tlmt the cUH tiou

is to the offices of clerk of the several courts.

The words, who shall net clerk of the supreme judicial cuurl

and court of common pleas," in an Act entitled *' An Act concern-

ing the election of clerks of courts," apix^ar susceptible of but one

meaning, namely. *' who shall be clerk of the supreme judicial court

and court of common pleas." The constitutional provision, above

cited, and the subsequent statute of 1857, chapter 1, which declares

" tliat the clerks of the supreme judicial court and court of common

» See Pub. Stati«. chap. tO, 3. t See r»li. State, cliap. 159, ^ 7



pleas shall be hereafter clerks of the coiintv coinmissioners for their

counties," seem to be coneliisivu^ of the question.

The committee are therefore of opinion, that an a[)i)ointnient to

the office of clerk, under the provisions of St. 1850, ch. 17.'), 9,

is an appointment to the office of clerk of the suprernc judicial court,

and to the office of clei k of tiic court of common picas.

III. It will be noticed that section !), above cited, provides that

in case of a vacancy " in the office of the clerks of court herein

before mentioned, the judojcs of the scv(M-al courts, or a majority of

tiie same, may appoint a suitable person to fill such office."

To give a construction to the words "judges of the several

courts," it must l)e observed than when this Act was passed, the

judges of the supreme judicial court had the power to appoint the

clerks of all the courts, except the superior court of the count}' of

Suffolk, and the municipal court of the city of Boston ; that the

judges of the superior court had the power to appoint the clerks of

the two last named courts ; and that said judges, respectively, had

the like powers of appointment to fill vacancies in said offices.

K. S., ch. 88 ; St. 1855, ch. 449, §i< 2, 1(3
; 1843, ch. 9, § 2.

The provisions of this section (§ 9) not being demanded to

carry into effect amendment of Constitution, art. 19, which is fully

executed by other sections of the chapter, must be construed in

connection with other laws relating to the same subject. No inten-

tion to repeal those laws is declared ; the power given is discre-

tionary, and. may be accumulative only. Full effect can be given

to all provisions of law relating to this subject-matter bv construing

the words "judges of the several courts" distributively, as dc-

scri[)tive of the respective judges who then had the appointing

power. The committee adopt this as the reasonable construction.

The question was necessarily passed on by the supreme judicial

court in making the appointments of Mr. Griffin and Dana,

and we have their determination of it in the certificates of appoint-

ment, copies of which are hereto annexed.

Mr. Griffin's api)ointment was then a valid appointment.

IV. The provision of the Constitution applicable to the facts, as

above established, admits, in the judgment of the committee, of

no question as to what is their legal effect. It plainly [)i'ohibits

any person holding the office of clerk from being admitted to a seat

in this house, and it as [)lainly prohibits an}' person, who has been

admitted to and holds a seat here, from retaining such seat after

he has accepted an appointment to the office of clei k. The fact of

appointment and acceptance alone is declared to operate a resig-

nation and vacate his place. Investiture as clerk shall divest him
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of membership. This is the plain meaning of the Constitution, and

so it has been often resolved by this house.

In 1818, in Stearns' case (Rep. Elec. Ca., Cashing, S. & J.,

217), it appearing that a qualified member of the house had, in tlic

recess, acceptec^ the office of University Professor of Law in Har-

vard College, the house determined, on the report of an al)le com-

mittee, by a vote of 71 to 12, that, by the acceptance of the office

of Universit}' Professor of Law, the seat of Asahel Stearns, Esq.,

in the house of representatives, became vacated ; and tliat notice

thereof be sent to the town of Charlestown, to fill up the vacancy,

if the inhabitants thereof see fit so to do."

In 1828, in Adams' case (Rep. Elec. Ca., Cashing, S. & J., 251),

it being proved that a qualified member had, from the close of tiie

first session to the commencement of the second session, in fact

performed the duties of a deputy collector of the customs under the

United States, there being no evideiice of an appointment to said

office, the house determined, on a direct vote of 88 to 71, and on ;v

motion to reconsider by a vote of 126 to 75, *'that the acts and

doings of Mr. Adams are prima facie evidence that from June last

to the third day of January last, inclusive, he had held the ollice of

deputy collector of the district of Marblehead and Lynn, and that

holding said office under the authority of the United States is

incompatible with a right to a seat ; and they do accordingly report,

that William B. Adams of Marblehead, is not entitled to a seat in

this House."

A motion, directing the committee on the pay roll to make

the pay of Mr. Adams, for his travel and attendance as a member,

being made and considered, was decided in the negative.

At a subsequent legislature, January 14, 1831, Mr. Adams peti-

tioned for an allowance of pa}', as a member, until his seat was

vacated. The committee on elections rei)orted a Resolve in his

favor, which was rejected by the house.

The resignation of an oflfice which has been once accepted and

has wrought thereby an exclusion, inasmuch as it does not alter

the facts of appointment and acceptance, cannot remove the legal

consequence fixed b}- the Constitution, Thus, while a distinction

has been made between ineligibility and disqualification before a

member elect has been admitted to a seat, an(\ it has been held

that he may resign a disqualifying office and be admitted, it is

further held that no sucli distinction exists in the case of a mem-
ber once seated, and who afterwards accepts such office, but that

MieriMipon his seat is vacated. Cush. f.aw and Prac, Legis. Ass.,

l)Mr. 7S, p. 31, pa)'. 478, p. 195.
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The requirement of the Constitution is, "that the phice so

vacated shall be filled up." As this can he done only by an elec-

tion by order of the House, if the vacancy occurs in the recess, it

becomes its duty, when in session, u[)on tlie facts being ascer-

tained, to make the necessary order therefor.

The committee are therefore of opinion and do report that, by

the acceptance of the office of clerk of the supreme judicial court,

court of common pleas, and of the county commissioners of the

county of Middlesex, the seat of John Q. A. (Iriffin, Esq., in tlie

House of Representatives, became vacated ; and that notice thereof

be sent to the town of Maiden, constituting the fourth representa-

tive district of Middlesex County, to fill up the vacancy, if the

inhabitants thereof see fit so to do.

[The report of the committee was rejected b}' the house b}^ a

vote of ;")9 yeas to 69 na3's. Reconsideration of the vote was after-

wards refused by a vote of 78 3'eas to 94 na3's. Notwithstanding

the action of the house, the report is published b}- tlie editors as

correct, and valuable as a precedent.]
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S E N A T E — 1 8 .

VVlLTJAAI H. KXOWLTON ThOMAS KiCE.

FIoii. Af.vin Cook. Hon. Wii.i.ia.m Clai-i.in. Hon. Thomas V. Rich, Hon.

Dr.x i Kii F. Paukkk and Hon. (tIX)UGK L. Davis, S/nriol ('(nnmittpc.

Scnalc Docnnienl, No. 70. P'chrnarv 21, ISCO. Report by Messrs. Ci.ai -

MN. 1'aukkk and Dan'is, Messrs. Cook and Rich dissentinir.

Vacancy in Senate. Mode of filling. Where a vacancy occurred in the Senate

l)y resii^nation to be tilled under the former provision of the Constitution (Art. IV.,

sect. 2, chap. 1) that the Senate and House should take the names of such persons

as should be found to have received the highest number of votes in the district, and

not elected, amountin.i; to twice the number of senators wanted, if there he so many
voted for, and out of these make an election, it was held that it was proper to omit

from the list of such names a candidate, who, although eligilde at the time of the

general election, had become ineligible; and to add to such list the names of per-

sons who received the same nnndjer of votes although by such addition, the list will

contain more than Jwice the number of senators wanted.

Votes for ineligible candidates. Votes cast in a convention of Senate and House

for the election of a senator, for a person not constitutionally eligible to election,

cannot be regarded as blanks, so as to elect the person receiving tlie next highest

number of votes.

Tlie Special Committee on Elections, to whom was referred the

})etition of William H. Knowlton of Shrewsbur}-, praying that he

may be declared entitled to the seat now occupied by Thomas

Uice, who was elected in joint convention January 2.')th, bei»

leave to report that agreeabh' to the duties assigned them, they

met on Wednesday, February 16th, to hear the parties in the case,

at wliich time the chairman of the committee informed us that the

petitioner would not appear, but would rest his case on tlie rea-

sons set forth in his petition ; and we will here add that no official

notice has ever been served on Mr. Rice, informing him tiiat the

petitioner claims his seat, and he did not appear before us. We
may, therefore, say that the case is reall}' submitted upon an

iigreed statement of facts by both parties, to wit : that, l)y a resig-

nation of a senator, a vacaiH^y existed in the Worcester east

senatorial district ; that a committee of the senate, to select the
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constitutional candidates to be voted for to fill the vacancy,

reported that William H. Knowlton was one of said candidates
;

that Horace Faulkner, of Bolton, would have been the second, but

he was ineligible to the office, having removed from the district,

and therefore they reported as the next highest candidate voted for

and not elected, Thomas Rice and Jeduthan Dadmun, they having

the same number of votes, viz., two each ; which report was unan-

imously accepted, and,- as the result of it, in a joint convention

Thomas Rice was chosen senator, he receiving 111 votes of the 219

cast. The petitioner now claims that his and Horace Faulkner's

names only should have been returned, and that Thomas Rice was

not eligible as a candidate ; therefore the votes cast for him were

thrown away, and he (the petitioner) was elected by receiving 106

votes out of the 219 cast, rejecting the 111 cast for Rice, which

were null and void and ought not to have been counted ; but that

the petitioner, receiving 106 votes, should have been declared to

have been elected, and therefore he claims and asks the senate to

give him the seat now held by said Rice.

Such, in brief, is the pra3Tr of the petitioner ; and while, by the

recentlj' proposed amendment to the Constitution, which has now
been adopted b}- the legislature, and will undoubtedly be approved

of b}' the people, these vacancies in future will be filled by the

people themselves, still we admit that though another such case

ma}' not ever occur, that the subject should be most carefully

investigated ; and if the petitioner has been deprived of his rights,

the senate, as it is in their power to do, should be prompt and

ready to restore them. Impressed with these views, we have

examined critically the records of the senate from the establish-

ment of our Constitution to the present time, in regard to the man-

ner of the senate's selecting constitutional candidates to fill any

yacaueies that might occur, the method of electing them, and the

power of the legislature over the entire matter of vacancies in the

senate. By reference to the senate Journal, October 26, 1780,

it will be seen that they voted that in filUng "vacancies in the

senate both houses vote in one room in order to render the elec-

tions most harmonious," and that is the custom to-day ; but in

regard to the selection of candidates for said vacancies, we find,

senate Journal, page 7, 1781-82, a message is received from the

house saying that they have

"Ordered, That Mr. Lowell and Mr. Fessenden be a committee,

with such as the honorable senate shall join, to examine and make
report who are candidates to fill up the vacancies in the honorable

senate, and the senate concurs, and A. E. Fuller is joined.
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This is the first and the ouly case in which the senate allowed

the house to join them in selecting constitutional candidates to fill

the vacancies that occurred in their own body ; so that for seventy-

nine years this power has been exercised by the senate solel}- and

alone, so that to-day its right to do so and its power to declare

who such constitutional candidates are, cannot be disputed. Now,

let us ask who are the candidates to be? We answer, such per-

sons as shall be found to have the highest nsniber of votes in such

district, and not elected, amounting to twice the number wanting,

if there be so many voted for." (Sect. 2d, art. 4th, Const.) Now,

supposing there are two vacancies and five persons have the high-

est number, what is to be done? Shall five names be reported, or

shall the two who are tied be rejected, and thus only three names

be returned? Happily fur us, this point was settled in the early

days of our Constitution. Turn to Senate Journal, page 5, 1794,

and it will be seen that Cumberland County (now in Maine) made

no choice by the people, and two vacancies therefore existed, and

the senate "reported "that the constitutional candidates are
"

which report was accepted, and in joint convention William Wid-

gey and Stephen Longfellow were elected, though Mitchell had the

most votes at the hands of the people. So also in 1848, George

P. Bigelow of Suffolk resigned his seat in the senate, March

27th, and Messrs. Eustis, Blake and Bradley were appointed a

committee to report the constitutional candidates to fill the vacanc}',

and March 30th (Senate Journal, page 430) they reported that

James tJheever had .... 2,963 votes.

John Prince, 2,953 "

Isaac Adams, ... . 2,953 "

and the}" are the constitutional candidates." The report (Senate

Document 101, 1848) was accepted, then reconsidered, laid on the

table, and April 4th adopted ; and in joint convention Isaac Ad-

ams was chosen, though he had, in the popular election, less

votes than Cheever. In 1857 Hon. James Robinson resigned his

seat as a senator from Berkshire, and the committee to select con-

stitutional candidates reported that James Bowerman had 1,471

votes, and three other persons had one each, all of whose names

Daniel Mitchell, who had .

Wm. Widgey,

Stephen Longfellow, .

Joseph Thacher,

John Gushing,

456 votes,

443 "

281 "

245 "

245 "
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the}^ reported, which was unanimously accepted, acted on in con-

vention, and James Bowerman was chosen. These cases are rare

of equality of votes, the first occurring in 1784, when the two con-

stitutional candidates had ten votes each ; the next case in 1 785

(Senate Journal, page 4), when there were four vacancies in

Hampshire Count}', and of the eight constitutional candidates two

had 265 each, and the others 305, 160, 326, 132, 170 and 171

each, and those having 326, 170, 305, and one of those with 265

votes, were elected in joint convention. Aside from these two

cases and the three cited before, we believe that no other case of

this nature has occurred, as regards candidates for vacancies,

while from 1780 to 1857, of all the senators chosen in that time,

but twenty-three cases have occurred that any two have had the

same number of votes. We have mentioned these facts, and cited

these earl}' and later precedents, to show (what may be denied)

that if Faulkner was not eligible and could not be returned as one

of the constitutional candidates, that the senate did right in

reporting three names for one vacancy, because it was not onh^ a

common-sense interpretation of the Constitution, but it was a

course sanctioned by precedents of the early and more recent times

of our legislative histor}^ We now come to the main point relied

on b}^ the petitioner as entitling him to Mr. Rice's seat, viz., that

Horace Faulkner of Bolton should have been returned (he hav-

ing five votes) as one of the candidates with the petitioner, he

being, when the last State election had closed, one of the two

highest candidates not elected, and as he was not returned,

Thomas Rice was not a constitutional candidate, he having but

two votes ; therefore all the votes given for Rice in the joint con-

vention were thrown away, and consequently the 106 votes cast

for the petitioner did elect him, and it should have been so declared

in joint convention. This assumption of the petitioner raises two

points for discussion and deliberation : first, are votes thrown in a

joint convention for a person qualified to be a senator b}' age,

citizensliip and residence, to be counted as blanks because his

opponents deny that he is constitutionally eligible to the place?

and second, is a person who is eligible on the day of election as

one of the constitutional candidates, in case a vacancy occurs, to

be always considered eligible, despite an}' circumstance that may
occur after said election, as affecting his character, citizenship or

residence? Let us first examine the question of the right of a

legislative body to reject bona fide votes given in joint con-

vention.

This question was mooted in the house of representatives in

f
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1843 (see House Journal, pages 131, 321, 403), and on motion of

Kellogg of Pittsfiekl, it was referred to the committee on elec-

tions, consisting of Park of Boston, Russell of West Cambridge,

Thomas of Charlestown, Kellogg of Pittsfield, Williams of

Easton, and Lewis of Ilingham, and in their report on the subject

(Ma^s. Election Cases, Cashing, S. & J. 406) thcN' declare tiiat in

such conventions all votes are to be counted, and are to be considered

as being an expression of the electors' dislike to the other persons

voted for, and consequently a person, to be elected to any ollice in

a joint convention, should have a majorit\' of all the votes cast.

Two of the committee, Russell and Thomas, dissented from this

report, but they sa}', As a general principle, that all votes cast

at an}' election by legal voters must be counted, the undersigned

readily admit," but as the two reports were not acted on, we can

establish no precedent from that case, except so far as the names

of Wallc}', Park and Kellogg can give weight to the position that

we are now to contend for. If we turn from our State records to

Congress, we shall find (Contested Elections in Congress, page

681, Washburn v. Ripley) that all ballots are to be counted, and

if from those we turn to English precedents, we shall find that the

rejection of the votes thrown for Rice cannot be justified for a

moment, even though he might be ineligible, so that if he is

declared not to be constitutionally eligible, Knowlton cannot be

declared to be elected, but the seat is vacated, and a new election

must take place.

Rogers, in his Law and Practice of Elections, says :
" The prin-

ciple upon which courts of law have acted in such cases (viz.,

votos thrown for ineligible candidates) is broad and uniform, and

is thus laid down b}' Lord Ellenborough (72. v. Hawkins^ 10 East,

211), 'The general proposition that votes given for a candidate

after notice of his being ineligible, are to be considered the same

as if the person had not voted at all, is supported by the case of

the Queen v. Boscawen^ E. T. 13 Anne ; the King v. Withers. E.

T. G. 2 ;
Taylor v. Mayor of Bath, M. 15, G. 2 ;

'
" all of which are

cited in Cooper, 537, in King v. Manly, Now, let it be remarked

that in the Boscawen case it was a tie vote, and he was proved

to be notoriously ineligible, and Roberts was seated. In Withers

case there were but eleven votes in the borough, Jive only voted,

six refused to vote, and of course Withers was declared elected.

In Taylor's case Rigg had 14, Taylor 13, and Kingston 1, and

Lord Chief Justice Lee told the jury " if they were satisfied that

the electors had notice of Rigg's disqualification, they must seat

Taylor," and they did. So in Claridge v. Evelyn (5 B. & A., 81),
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the person voted for was an infant, and notoriousl}^ ineligible, and

the same was the fact in the Cockermouth case (18 Journ., 673),

and also in the Flintshire case (1 Peckwell^ 526). Other cases

might be cited, but we have given enough to show that hy the

judicially established rules of Parliament and courts, the disqiial-

itication of the party must be a matter of public notoriety, as in

the Fife case, 1st Luders, 455 ; have been established by law, as

in 2d Southworth, 1st Clifford, 130; been publicly notified to the

electors, as in the Belfast case (Fitzherbert and Falconer, 603) ;

or been declared by eminent counsel, as in 2d Canterbury (Clif-

ford, 353) ; but if these steps were not taken, votes thrown for the

person must be counted, as per decision of court in E. v. Bridge

(I M. & S., 76). Now take each and every one of these decisions

as to the rejection of votes cast for ineligible candidates, and ask

the question, will a single one of the rules laid down in them

apply to the case of the elector who voted for Mr. Rice? We
unhesitatingly answer, no. That he was of age, had resided in

the State five 3'ears, was a resident of the district for which he was

chosen at the lime of his election, had no civil disabilities resting

upon him, held no offices incompatible with that of senator, even

the petitioner himself does not deny ; so that every presumption of

eligibilit}', and the declaration of the only tribunal that has a con-

stitutional right to pronounce judgment in the case, was in his

favor. Now let us ask who had declared to the electors in this

case that Mr. Rice not onl}^ could be, but was, a constitutional

candidate for the office of senator? We answer, the only branch

of the government of the State that for seventj^-nine 5^ears lias

claimed, exercised or possessed the right to do so, viz., the Senate

of Massachusetts.

The report that said he w.as a constitutional candidate was

adopted unanimously b}^ that body, without even one word of dis-

sent, and their judgment was affirmed, after full discussion, b\'

both branches of the legislature, who, in convention, b}' a vote of

113 out of 219, declared that they did not want William H. Knowl-

ton for senator, but by a vote of 110 out of 219, did declare that

they believed Thomas Rice to be a constitutional candidate ; that

they wished him for a senator, and declared him elected, thus

making ticice that the petitioner has been refused the place he now
asks for, viz., once hy the people of his own district, by fourteen

hundred votes, and once by a joint convention of the representa-

tives of the people of the whole State. Surely if Mr. Rice is not

entitled to his seat, Mr. Knowlton cannot, by anj^ rule of law, or

in equity or justice, have a title to it. Does he deny that Mr. Rice
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was not brought forward in good faith by the senate as a constitu-

tional candidate, and voted for as such? Tlie petitioner does not

and dares not affirm this ; he does not even charge an}- civil or

legal disqualification in the sitting senator, 3'et he contends that

every vote thrown for Thomas Rice was a nuUit}', and therefore he

is elected.

No legislative bodj' calling itself constitutional ever indorsed

such ^ monstrous proposition, save that House of Commons that

gave AV^ilkes' seat to Luttrell, an act so subversive of even English

liberties, that a succeeding House of Commons, in 1781, expunged

the record of the vote from its journals. Is republican Massachu-

setts to imitate an example set them by the servile courtiers of

George III? Does the petitioner covet the honor, and is he to be

the Luttrell of the Senate ? If so, well may the people pray for

another Junius.

Let us now examine the second proposition of the petitioner,

viz., that as Mr. Faulkner was voted for on election day and was

made a constitutional candidate by the electors of that district at

that time, the Senate must still consider him as a candidate even

though they know he is not eligible if he should happen to be

elected. The fallacy of this proposition hardly deserves an argu-

ment, and its absurdity can be shown in a sentence. Suppose (as

was formerly the case) Worcester Count}' could elect on a single

ticket four senators, but by operation of the majorit}' rule, there

being three parties in the field, no choice was made, but four had

500 votes, four 499, and four others 498. In this state of things,

on the eve of the election the eight having 500 and 499 votes are

the constitutional candidates to fill the vacancy ; but before the leg-

islature meets, three of the liighest candidates remove from the

State and cannot be found, two are .convicted of infamous offences,

three accept offices that disqualif}' them for being senator. Must

all those men under that state of things be reported and voted for

as constitutionl candidates when every one of them is known to

be ineligible? If so, we ask who will be elected, for the petitioner

contends that votes thrown for ineligible candidates are votes

thrown awa}'. If this doctrine be true, who is to fill the vacancies?

Who is to claim the right to the seats on the same ground that the

petitioner rests his claim to Mr. Rice's seat? The result would be,

if the petitioner's doctrine were true, that the county would have

no senators at all, and would be practically disfranchised. Such

a state of affairs could not be even supposed, and all must admit

that if by any reason, by death or otherwise, one of those who

wei e the constitutional candidates on the day after election should
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afterwards become ineligible to the office of senator, one of those

having the smaller number of votes must be taken.

This is also the voice of the Massachusetts General Court. At

the State election in 1852 Essex Count}^ failed to elect its five

senators under the majorit}- rule, and on the day after the election

the constitutional candidates were Albert Currier, who had 8,456

votes ; Dan Weed, 5,827 ; James M. Sargeant, 8,444 ; C. D. Huck-

ings, 7,961 ;
Micajah Lunt, 7,714 ; Thomas Wright, 7,532 ;

Henry

Russell, 7,519; Alfred Abbot, 7,597 ; N. S. Hoar, 7,390; Elisha

Mack, 8,113. The legislature met in January. A committee of the

senate reported the above names as the constitutional candidates

to fill said vacancies, sent them to the house, and January 10th

both branches met in convention to fill the vacancies ; and before

proceeding to vote, the question was asked by Gen. Butler of Low-

ell, whether the candidates heretofore reported for the district of

Essex were the constitutional candidates. (Senate Journal, 1853,

page 20.) It then appeared that Elisha Mack had been dead

for some lime. What did the convention do? Vote for a dead

man, because he was a constitutional candidate on the day of the

State election? Not at all; the convention was dissolved, the

report was recommitted, and the same day the senate committee

report " that they have ascertained that Elisha Mack, one of the ten

persons named as having the highest number of votes in the dis-

trict of Essex, was dead, and that Dan Weed, Jr., has the next

highest number (some 2,800) of votes for senator." After the

person named in their former report, and this report was accepted,

his name was reported to the joint convention, he was voted for

and received the same number of votes as did five others,—viz., 124,

while five others received 154. This precedent, so recent and so

common-sense like, decides the case of Faulkner, and as Elisha

Mack died a bodily death, prior to the time that he could be

elected a senator, and even ceased to be a constitutional candi-

date, so Horace Faulkner, by removing from Bolton to Lynn,

became in the eyes of the law a dead man, arid he could not be a

constitutional candidate for senator, because if elected he could

not take his seat, because the Constitution declares that ever}^

senator, when he is chosen, shall be an inhabitant of the district

that he is chosen to represent. (Art. 22, amendment to Constitu-

tion.) Therefore Thomas Rice was rightfully reported as one of

the constitutional candidates, and his election is legal, valid and

constitutional. We might go further and assert that as he pos-

sesses ever}^ requisite qualification for senator, the fact of a joint

convention electing him, by the assent of the senate he could hold
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his seat, as in case of the Berkshire senators (Sen. Jour., 1795,

p. 39, 40), where the legislature in convention "proceeded to the

election at large, no particular candidates being named, and made

choice of Hon. John Bacon and Thompson J. Skinner. " Their

seats were never contested, because in their election the will of the

people was carried out, and their sentiments and opinions on pub-

lic policy were represented by them. But we need no such excep-

tional case to sustain the action of the legislature in electing Thomas
Rice to his seat, for its right to do so is sui)ported by reason, usage

and practice, and is in perfect keeping with the spirit of our Con-

stitution and the equity of our laws. We therefore, for the reasons

herewith given, report that the petitioner have leave to withdraw.

[A minority report was made b}' Hon. Alvin Cook and Hon.

Thomas P. Rich, but the majority report was accepted by the Sen-

ate (S. J. 1860, pp. 423,424) and Mr. Rice was confirmed in his

seat.]
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HOUSE —COMMITTEE ON ELECTIONS, 186 0.

Messrs. Gustavus Attwill of Lynn, Chairman; Richard Bliss of

Springfield, James H. Barker of Milford, Hiram A. Tratt of Easton,

AbuAll Ellis of Boston, Warren Ordway of Bradford, and Merritt

Nash of Abington.

Nicholas J. Bean v, John C. Tucker.

House Document, No. 25. January 24, 1860. Report by Gustavus Att-

will, Chairman.

Counting Votes. Recount by Ward Officers after Exposure of Ballots entitled to

no Weight. Where the votes were counted every hour during the election by the

warden, who did not submit every parcel of votes to the ward clerk for recount, and

did not do the figuring, but left it entirely with the clerk to enter upon the record

the number counted in the different parcels, and after the polls closed took the votes

home, leaving them in a room with several persons for ten minutes while he was
away, and afterwards tying them up in bundles and putting them in a basket, and

taking the basket to a store, where it was left twenty minutes, and afterwards taking

it home, and an hour later at home, in presence of some of the ward officers and

other persons, recounting the votes for representative,— the recount changing the

result and showing that the petitioner was elected,— it was held, although a recount

by the committee confirmed the second count by the warden,— the first count and
declaration at the polls must stand as the true result, and the petitioner was given

leave to withdraw.

The Committee on Elections, to whom was referred the petition

of Nicholas J. Bean, controverting the right to a seat in this

house of John C. Tucker, would report as follows : The petitioner

represents that John C. Tucker, of ward three, in the cit}' of

Boston, to whom a certificate of election from that ward to this

house was given, was not legally elected, and is not entitled to the

seat he occupies ; that the said Bean received a pluralit}' of votes

over the said John C. Tucker, and was entitled to a certificate of

election.

The facts relied upon to sustain the allegations contained in the

aforesaid petition were as follows :
—

That a mistake was made in the count at the election on the 8th

of November, as declared at the close of the polls ; and that a new
count was requested, and was had at the house of the warden, at

which count it was found that the petitioner had a plurality of eight

votes over John C. Tucker.
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The committee do not note upon the earlier proceedings of the

election in ward three, except to say, from evidence, that it ap-

peared conclusive!}' that the proceedings in regard to the count of

votes were done in a loose and careless manner, although as usually

done. A count of votes was made about ever}' hour in the day.

The warden did not submit every parcel of votes for a recount

to the clerk. Also it appeared that the warden did not do his own
figuring, but left it entireh' with the clerk to enter the number

counted in the different piles during the day upon the record. It

was shown in evidence that in the different counts announced

during the dav, John C. Tucker was invariabl}- ahead. It was

thought by the friends of Mr. Bean tiiat a reserve which was

brought up at nearly the close of the polls was more than enough

to overcome the small pluralit}' before announced for Mr. Tucker.

On this supposition the friends of Mr. Bean requested a new count

after the vote was declared, which was not acceded to at the time,

but was had at the warden's house in the evening. It seems that a

custom prevails in Boston of preserving votes b}' the warden for the

purpose of a recount, if ever necessar}', or for some other purpose

not known to the committee.

For the history of the transfer of the votes to the house of the

warden, and the count in the evening, the committee would here

introduce the testimony of the warden in regard to this matter: —
After each count, passed votes into the drawer ; took the votes

home that evening ; after polls were closed and result declared,

went up stairs to get some refreshment
;
stayed up stairs about ten

minutes ; hurried down to tie up the ballots ; when I went up stairs

left the room in charge of Pattee, Smith, Hall, and Russell ; took

the votes up stairs, and put them in a basket with plates, etc.
;

went in at Merrimack House
;
put basket on floor ; not out of sight

;

went to Mr. Smith's store, but not into the bar-room back ; made a

short stay ; left the basket in Smith's store, on or behind a barrel

;

considered votes as safe as when on m}' arm ; absent about twenty

minutes ; carried basket home and set it down in the entry ; had

no reason to suppose the votes could be changed ; votes were all

tied in bundles at the hall, and found so when at home ; had the

second count about one hour after I returned ; the votes did not

agree with the first count, which is as follows :
—

First Coiuit.

Caleb Barker,

John C. Tucker, .

Nicholas J. Bean, .

Horace Poland,

258

264

255

249
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Second Count.

Caleb Barker,

John C. Tucker,

Nicholas J. Bean,

Horace Poland,

266

255

263

244

At the second count were present Messrs. Hall and Tattee and

myself, who are ward officers; also Johnson, Talbot and Hanson,

who are not officers. No one said to me there was an error in the

first count ; was satisfied there was an error somewhere after the

second count; waited until all had come who were invited, before

we commenced counting
;

inny one could have altered the result

dishonorably, at my house, if so disposed ; T was satisfied myself

that the count at my house was right
;
always counted them at my

house, and have never found a discrepancy before
;
might have

been an error at the polls ; don't think the votes were altered in

basket. [The testimony of the inspectors disagrees with that of the

warden, in so far as to say that the voles were on the table at Mr.

Mahan's, when they came in.] Don't think the count at the house

of an}' importance ; think the votes were counted right, and declared

right at the polls.

Your committee have made a second count of the votes for

governor, and find the result as follows, compared with the first

count at the polls :
—

First Count.

B. F. Butler,

G. N. Briggs,

N. P. Banks,

B. F. Butler,

O. N. Briggs,

N. P. Banks,

Second Count.

460

59

176

696

460

60

180

700

The committee have also made another count of the votes for

representatives, which presents the following result compared with

the second count at the warden's house :
—

Second Count, at Mahan's.

John C. Tucker, 255

Horace Poland, 244

Caleb Barker, . .
' 266

N. J. Bean, 263
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Third County at State House.

J. C. Tucker, 255

214

266

263

179

175

H. Poland,

C. Barker,

N. J. Bean,

S. Adams,

Chase,

Your committee refer all the facts herein set forth, for the con-

sideration of the house, with the report that tlie petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J. 1800, p. 158.]

House Document, No. 33. Januarj' 30, 1860. Majority report by Messrs.

Attwill, Ellis, Bliss and Nash ; — Minority report by Messrs. Pkatt,

Okdway and Barker.

Qualification of Voter. Residence. A person, who had lived and voted in

Weston, actin,!? as teller in a bank in Waltham, married in Weston in June preced-

ing the election, and boarded there with bis father-in-law until the week of the

election. During the summer he had agreed to take a bouse in Waltham when
completed, but for no definite length of time, the house to be ready in October or

November. Upon the completion of the house in November, he began moving into

it on Thursday and Friday before the election, and, with his wife, spent the night

there, and also the night of the election. He intended to reserve the right of voting

in Weston, and left some clothing and furniture there, and got his provisions and

had his washing done there, nntil after the election. He had an understanding with

his father-in-law that he could return to Weston whenever he desired, and should

make it his summer residence, and never had any definite intention of making a per-

manent residence in Waltham. It was held by a majority of the committee (four),

that at the time of the election he resided in Weston, and was qualified to vote

there, — and by the minority of the committee (three), that he had removed his resi-

dence to Waltham, and was not qualified to vote in Weston.

The Committee on Elections, to whom was referred the remon-

strance of Samuel H. Pierce and others, of the tenth Middlesex

representative district, against the right of Simon Brown to a seat

in the house of representatives, have attended to that duty, and

beg leave to report :
—

Samuel H. Pierce v. Simon Brown.
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The principal and only points relied upon to sustain the allega-

tions contained in the above-named remonstrance are,

—

The tenth district is com[)osed of Concord, Weston and Lin-

coln
;

That the votes in said Middlesex district were divided as fol-

lows, not including scattering votes :
—

For Simon Brown, . . . . . . 192

G. W. Stearns, 191

That one vote which was given for Simon Brown, was b}- J. S.

Williams, now residing in Waltham, said vote being given at the

polls in the town of Weston, on the 8th of November, for repre-

sentative of the tenth district to the legislature of Massachusetts,

by the aforesaid J. S. Williams, who had, it was alleged, in point

of law afid fact, at that time made a change of domicile from the

town of Weston to Waltham ; that the vote given b}' Williams,

being illegal and void, the plurality of Simon Brown fails, and he

is not entitled to the seat he now occupies.

The only testimony in this case before the committee was given

by Williams, the legalitj^of whose vote was questioned, as aforesaid.

His business for the last six years has been a teller in the Waltham
Bank. Was married on the 24tli of June last, and boarded with

his father-in-law in Weston until the week of the election in No-

vember. It appeared, in his evidence, that he saw a plan of a house

which a certain builder in Waltham had in contemplation of erect-

ing, and made a bargain to take it, when completed, for no definite

length of time. Said house was to be finished some time in Octo-

ber or November. It also appears that the house was finished in

November, and Mr. Williams commenced moving on Thursday and

Friday, previous to the election. It also appears that himself and

wife went on Thursday and Friday previous to election and spent

the night there, and also spent the night of the election.

It further appeared that Mr. Williams had thoughts on the subject

of voting, and intended to reserve his right of voting in Weston
;

left some of his own clothing and his wife's clothing, lounge, chairs,

etc. His bread and provisions were brought from Weston ; also

that his washing was done in Weston until two weeks after the

election. His bedding and clothing were brought down partly on

election week and part the week after.

It also appeared in evidence, that there is an understanding

between himself and father-in-law that if this, their first experiment

in housekeeping, shall not please them, the}' are welcome to come
back to Weston

;
further, that it would be cheaper for him (Wil-
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liams) if he keeps the house in Walthara, to make Weston his sum-

mer residence. Also, that he, the said Williams, never had any

definite intention of making a permanent residence in Waltham.

In view of the fact that this man has been a voter in Weston

ever since he became of age; has never voted aiiy where else;

has not taken steps towards voting elsewhere ; was contemplating

a change, and thought he had an undoubted right to think of pre-

serving his elective franchise ; that it cannot be said of this man
that he had finished moving ; that it cannot be said that he h'ul

moved, and that the most that can be made to appear is that he had

commenced moving ; that to say, under all the circumstances, that

he, the said Williams, had lost his right to vote, is applying a very

illiberal construction to the laws.

Your committee therefore recommend that the remonstrants

have leave to withdraw.

Messrs. Pratt, Ordway and Barker submitted the following

Minority REroRT :
—

As stated by the mnjorit}- report, the whole question in issue

depends upon the right of one John S. Williams to vote in the

town of Weston, on the 8th day of November last. If he

(Williams) had such right, then Mr. Brown was legally elected.

If he had not, then the election resulted in a tie vote.

The circumstances of the case as testified to b}' Williams himself

are briefl}- these : — Williams has been for several years and is now

a teller in the Waltham Bank ; and previous to the 23d of June

last, resided with one Andrew Floj'd in Weston. On that da^' he

married a daughter of said Floyd, and continued to board with him

as before. He did not furnish a room at his father-in-law's, but

had som) furniture there. Sometime in July la^t he made a

bargain with a Mr. Buttrick to take a house, when completed,

which said Buttrick was building in Waltham. The house was

finished in October, and on the 2d of November he took possession

b}' putting down carpets, etc. On the 3d of November he moved

his family and his furniture, with the exception of a few articles

hereinafter mentioned, and did not return to Weston previous to

the election, except for a short visit on Sunday, returning to Wal-

tham at night. And he also testified that he had not then, and has

not now, any definite intention of returning to Weston to live. He
further testified that he walked over to Weston on the afternoon of

election day and voted, returning to Waltham the same night,

where he has resided ever since.

Upon this evidence the undersigned respectfully submit that the

domicile of said Williams on the 8th of November (five days after
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he removed his famil}-) was clearlj^ in Wallham and not in Weston.

Therefore he was not legall}' entitled to vote in Weston on that da}-.

But tlie majority of the committee take the ground that he had

not finished moving, and consequent!}' had not changed his domi-

cile. He testified that previous to the election he thought of his

right to vote, and that he intended to leave enough in Weston to

retain his right there. Consequently he left a lounge, some chairs,

and a part of his own and his wife's clothing ; also had their washing

done in Weston, election week. These things he removed to

Waltham the week succeeding the election. Now, in doing this

did he avoid the removal of his domicile to Waltham? Most

clearly not, for the circumstances all show that he intended to

make, and did make, Waltham his place of residence, his domicile^

and he onl}' intended to retain his right to vote in Weston a few

days after he removed his domicile^ his /iome, to Waltham. This

clearly he could not do, as his right to vote depends upon his place

of domicile.

Under these circumstances we are clearly of the opinion, that,

although he intended to retain his right to vote in Weston, his acts

did not correspond with his intentions, and therefore he was not a

legal voter in Weston on the 8th of November last. But he testi-

fies that he did vote there at that time, for Simon Brown for repre-

sentative. This vote, then, should be deducted from the number

which Brown received. This would leave the result—Brown, 191
;

Stearns, 191.

We are, therefore, compelled to arrive at the conclusion " that

Simon Brown is not entitled to a seat in this house from the tenth

representative district of Middlesex County."

[The report of the majority of the committee was accepted.

H. J., 18G0, p. 172 ; but in the opinion of the editors, the report

of the minority, upon the facts found, is more in accordance with

law, and the more valuable precedent.]
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HOUSE—COMMITTEE ON ELECTIONS, 1864.

Messrs. Ambrose A. Ranney of Boston, Chairman ; Charles H. Per
KINS of Pl^'mpton, John Stetson of Medford, James K. Comstock
of Blackstone, Henry W. Foley of Bostou, and Henry Barker of

Quiucy.

Luther Chapin, Jr., v, Barnabas Snow.

House Document, No. 17. January 21, 1864. Report by A. A. Ranney,
Chairman.

Mistake in name on Ballot. Votes cast for " Luther Chapin of Ware " should be

counted for Luther Chapin, Jr., of Ware, — where it appears that he was known to be

a candidate for the office,— that his father, Luther Chapin, lived out of the district,

and was therefore ineligible for election,— and that no other person of that name
lived in that town.

Same. The word "Junior" added to a name is no part of the name, but merely

a word of description used as one mode of distinguishing persons of the same name.

The Committee on Elections, to whom was referred the petition

of Luther Chapin, Jr., claiming the seat of Barnabas Snow, the

remonstrance of the selectmen of the town of Prescott, the remon-

strance of the selectmen of Belchertown and others, the remon-

strance of George H. Gilbert and fiftj'-two other citizens of Ware,

report

:

This case presents a single question only for determination.

Edward A. Thomas of Prescott, and Barnabas Snow of Ware,

were diil}' returned, and now hold seats in this house, as represen-

tatives from the sixth representative district in Hampshire County,

composed of Belchertown, Ware, Enfield, Greenwich and Prescott.

The seat of said Snow only is contested. Luther Chapin, Jr., of

Ware, claims the seat for himself on the ground that 172 votes

cast, as expressed on the ballpts, for " Luther Chapin of Ware"
were not, but should have been, counted for himself. The vote of

the district, as given and recorded, stood as follows, viz. :
—

Edward A. Thomas of Prescott, 637

Barnabas Snow of Ware, 294

Luther Chapin, Jr., of Ware, 256

Luther Chapin of Ware, 172

John T. Warner of Greenwich, ..... 208

Lewis Gilbert of Ware, 1
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If the votes are to be counted as contended for by tlie contest-

ant, then he, and not said Snow, is entitled to said seat. Some
question was made at the hearing about the regularity of the pro-

ceedings, in the mode by which the return of the votes for the

town of Prescott was made. But as the rejection or admission of

the vote of this town would not affect or change the result, the

committee have not considered the alleged irregularity of any

account. It was, in the worst aspect of the transaction, only an

informality in sending a transcript of the record of the vote of that

town, by the wrong person, and in the clerk of the town of Prescott

not attending the meeting of the clerks to count the votes of the

district, as required by law. Lather Chapin, the father of the

contestant, was living at the date of the election. He then resided

in l*elham, and had lived there some sixt3'-seven 3'ears prior to

that time. He never lived in Ware, and there was no other resi-

dent of that town, nor within the district, answering to that name,

unless he be the contestant. Luther Chapin, Jr., the contestant,

was and has been for some seven years last past a resident of, and

engaged in business in, the town of Ware. There being no other

person of that name in the town, he has been called and known,

and his name written, sometimes as Luther Chapin, and sometimes

with the addition of junior. He was known to be a candidate for

the said office. His own son printed or got printed man}' or most

of the ballots cast for him, as Luther Chapin of Ware, as is alleged.

The town of Ware alone cast seventy-seven of the disputed

votes.

Under these circumstances, and with the aid of these facts, the

committee have no doubt that the votes in question were designed

for'the contestant. The intention of the electors ought, of course,

to govern in such a case, if the same can be legally ascertained and

regarded. If the father of the contestant had lived in Ware, and

been eligible to the office, the different classes of votes referred to

would have been distinct, and clearly, on the face of the ballots,

have designated and distinguished two different individuals. In

such a case, if it existed, it would hardly have been safe or com-

petent in law, to have attempted to speculate or inquire into the

actual intention of the voters. But no such case exists here.

Luther Chapin^ of Ware'' surely did not designate, and could

not be held to apply to, the father of the contestant, for he was

Luther Chapin^ of Pelham." It did not apply to any other

person in Ware, unless it be the contestant ; for there was none

such. Besides, Luther Chapin, of Pelham, lived without the dis-

trict, and was constitutionally ineligible to the office ; and it would

be a very violent presumption, to say the least, to suppose the elec-
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tors voted for one whom the}' could not constitutionally elect,

when there was another individual answering the description, who
was eligible.

The Lynn case (Election Cases in Massachusetts, Gushing, S. and

J., p. 236) furnishes a precedent oi' some analogy and value on

this point. In that case, the name of the person balloted for, and

as the vote was recorded, was James Pratt^ Junior. A person

whose name was James Pratt, and who never carried the Junior

attached to his name, received the certificate of election and was

admitted to his sfeat in the House. His seat was contested. It

appeared that at the time of the election, there was another resident

of the same town by the name of James Pratt, no way related to

the sitting member ; but he was constitutionally ineligible. The

committee and the House held the sitting member entitled to his

seat. The report in that case says : "It would be doing violence

to every sound rule of proceeding, in such cases, to presume that

the electors voted for one whom they could not constitutionally

elect, when the individual intended was constitutionally eligible."

It is to ])e observed that the vote of Ware alone for Luther

Chapin, of Ware." if counted for the contestant, would elect him.

But there seems no principle by which such votes in that town can

be distinguished from similar ballots in the other towns of the dis-

trict, unless some presumption may be raised as to the intention

of the voters of that town from their supposed knowledge as to the

residents of the town.

It is contended b}' the sitting member that " Luther Chapin, of

Ware," is not the name of the contestant, and does not designate

him, but some one else. This position involves the law as to what

eflect is to be given to the addition of the word '''Junior'* to the

name ; and whether it does, or does not, form a part of the name.

The law seems clear that it is no part of the name, but that it is

used as a mode of distinguishing individuals of the same name,

especially when residents of the same town. But this is not the

only mode used fur such a purpose. The residence and occupation

are often used for the same purpose. Such are the decisions of the

Supreme Court of this Commonwealth and elsewhere. (Kincaifl v.

Iloire^ 10 Mass. 203 ; Coninionwealth v. Perkins^ 1 Pick. 388
;

Cohh v. Lucas, 15 Pick. 7; Jarneson v. Isaacs, 12 Verm. 611
;

Johnson V. Ellison, 4 Monr. 526.) Morton, J., in 15 Pick. p. 9,

says :
" The addition of second to his name would as clearly distin-

guish him from an older person of the same name, as junior.

Neither of the terms constitutes any part of the name, but they are

used to describe and designate the person ; as his residence is some-

times used for the same purpose." Collamek, J. (in 12- Vermont
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Reports, p. 613), says, in giving the opinion of the whole Court:

The usual addition of junior to a man's name, to distinguish him

Iroui an older man of the same name and place, constitutes no part

of such man's name, any more than longer^ whiter^ cooper^ or any

other designation. This has been too often decided to be again

questioned." *

Inasmuch as, in the case now under consideration, the residence

is given on the ballots it sufficiently designates the contestant, and

can apply to no one else. He is both " Luther Cliapin, of Ware,"

and " Luther Chapin, Jr., of Ware," if any one sees fit to add the

junior, in such a case. The residence being given, either desig-

nation would apply to him, in the absence of aiiy other person

bearing the same name in the town named. So that the case

seems to admit of no doubt as to whom the voters meant to vote

for. and to whom the ballots themselves apply.

The committee therefore report, that Luther Chapin, Jr., of

Ware, the contestant, and not Barnabas Snow, of Ware, is entitled

to said seat.

[After a motion to recommit, with instructions to inquire whether

any legal election had been held, was made and lost, the report

of the committee was accepted. H. J. 1864, p. 54.]

* [Note by the Editors. It is clearly settled in Massachusetts that the words,
" Junior," " Second " or " Younger," annexed to a person's name, are used merely

for the purpose of designation and distinction, and form no part of the name. The
place of residence or other description might be used for the same purpose. In Kin-

caid V. Howe, 10 Mass. 203, 205, the court says : — " Junior or Younger is no part of

the name,— but an addition by use, and serving for a convenient distinction, when a

father and son have each of them the same Christian and surname, or when two per-

sons of the same names and occupations reside in the same town." See in addition

to cases cited in the above report. Commonwealth v. Beckley, 3 Met. 330 ; Common-
wfalth V. Parmenier, 101 Mass. 211. In Simpson v. Dix, 131 Mass. 179, the court

held that, where land was conveyed to J. S., and there were two persons of that

name, a father and son, there was no presumption that the fiither was intended as

grantee, but it was purely a question of fact, to be determined by the circumstances

under which the conveyance was made. It is held in cases before Congress, that a

candidate is entitled to the benefits of all ballots which are manifestly intended for.

him, though they omit the addition of the word " Junior," by which he is generally

known. Turner v. Baylies (Plymouth Dist. Massachusetts) ; Clark & Hall Cong.
Election Cases, 234. See also, Williams v. Bowers, lb. 263 ;

Willoughby v. Smith,

lb. 265. The question is elaborately discussed in People v. Cook, 14 Barb. (N. Y.)

299 et seq.'\
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Joseph T. AVriotit v. Joseph A. Hooper.

House Document, No. 20. January 20, 180.".. lieport hy Ki>\vai:i> Bancs,

(^'hairmaii.

Mistake in twinc of Candidate. Votes oast for " Thomas T. Wriglit of Marble-

head," for representative, should be, in an eleotion controversy, counted iov Joseph

T. Wright, upon proof that there was no person named Thomas Ti Wright in the

district, — that no person, except the petitioner, named Wright, eligible for election,

then lived in Marl)lehead,— that .Joseph T. Wright was one of the regular candi-

dates of his party for that office, and that his name was printed "Thomas," instead

of * Joseph," on some of the ballots, by mistake.

Same. Evidence of intention of Voter. While any facts may be given in evidence

tending to explain the intention of the voter regarding his vote, and his own testi-

mony as to such fiicts may be received, he should not bo allowed to testify for whom
he intended to vote by his ballot.

The Committee on Elections, to whom was referred the petition

of Joseph T. Wright, claiming a seat in this house, and remon-

strating against the right of Joseph A. Hooper to hold the certifi-

cate of election which has been given to him ; the remonstrance of

C. W. Palfre}', W. S. Messervy and fort^-three others, legal voters

in ward 5 of Salem ; and the remonstrance of William Fabens and

twenty-two others, legal voters of Marblehead. report: That at a

hearing of the parties in the above matter, the following facts

were proved to the satisfaction of the committee, by competent

evidence.

That at the election held on the eighth day of November last, in

tlie fourteenth representative district, composed of the town of

Marblehead and the fifth ward of the city of Salem, the vote of the

district for representative to the General Court was recorded as

follows :

—

For Joseph T. Wright of Marblehead, . . 720

George W. Patch of Marblehead, . 942

Joseph A. Hooper of Marblehead, . . . 742

William Nutting, Jr., of Marblehead, 717

Thomas T. Wright of Marblehead, . 2;'):3

Joseph Hooper, ...... 1

Stephen Prime, ...... 1

That certificates of the election of (ieorge W. Patch and Joseph

A. Hooper were duly returned, and that they now hold seats in
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this house as representatives from said district,—the right of said

(ieoroc W. Patch to his seat not being contested;

That all the votes thrown for Thomas T. Wright were cast in

ward 5 of the city of Salem ;

That there is, and then was, no such person as Thomas T.

Wright of Marblehead
;

That no person named Thomas T. Wright was the candidate of

any party at the said election in said district, or was to be found

in said district

;

That no person named Wright, eligible to the office of represen-

tative, then lived in Marblehead, except said Joseph T. Wright,

the petitioner

;

That said Joseph T. Wright was, with said George W. Patch,

nominated as the candidate of the republican party for representa-

tive to the General Court ; that he w^as a returned soldier who had

lost one arm in battle ;

That the ballots used in said ward 5, were printed b}' order of

the republican committee of the city of Salem, and were by tliem

intended to have borne the names of George W. Patch and of said

Jusepii T. Wright for representatives to the General Court; but

that, by mistake, the name of said Wright was printed Thomas T.

W right ; that the mistake was not discovered until two hundred

and fift3^-three of the misprinted ballots had been cast, when the

word Thomas" on the ballots remaining in the vote distributors'

hands, was altered in pencil to ^'Joseph" and that it was well

known at the voting-room in said ward 5, and freely commented

upon, that the republicans were voting for Wright of Marblehead,

a one-armeil soldier, attention being particularly drawn to this cir-

cumstance from the fact that said Joseph A. Hooper, who was the

candidate of the democratic part}', was also a returned soldier who

had lost one arm in battle.

The sitting member, Joseph A. Hooper, who was present at the

hearing, made no attempt to dispute the foregoing facts, but franklv

admitted the same to be true, so far as they were within his

knowledge.

There was also evidence before the committee, tending to prove

that all the persons who signed the remonstrance of C. W. Palfrey

and others were legal voters of said ward 5 ; and several of said

signers appeared before the committee and testified that the}' cast

ballots bearing the name of Thomas T. Wright, but intended to

vote and supposed they were voting for the petitioner.

This evidence the committee thought it best not to consider.

They could find no instance in which electors have, in this Com-
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monwealth, been allowed to testify as to the person meant to be

designated by their ballots.

In New York, it seems to be settled by a series of decisions that

they ma3' so testify.

—

People v. Ferguson^ 8 Cowen, 102
;
People

V. Seaman^ r> Denio, 409
;
People v. Cook, 4 Selden, <>7.

But the committee perceive objections, on the ground ol' public-

policy, to the admission of such evidence, and consider the safer

rule to be that, while any facts may be given in evidence to explain

the intention of the elector, and his own testimony as to such facts

may be received, he should not be allowed to testify as to his own
intention in voting.—See Carpenter v. Ely, 4 Wis. 420.

Without this evidence, however, there remains enough to satisfy

the committee that those voters who cast the ballots printed Thomas
T. Wright, intended to vote for the petitioner.

It has often been decided that the only object of an incjuiry like

the present, should be to ascertain, by competent evidence, the

expressed will of the electors.

—

Story, Pet., 20 Pick. 484-49:3
;

Mass. Coni. Elections, Gushing S. and J., Lynn, 236.

It is a similar object which courts propose to themselves in cases

where a question is raised as to the proper recipient of a testator's

bounty, namel}' : to ascertain and carry out the will of the testator.

Had a legacy been bequeathed b}- will to Thomas T. Wright, of

Marblehead, and a claim therefor made by the petitioner, and sup-

ported by evidence similar in kind and degree to that before the

committee in this case, the court would have no difficulty in direct-

ing the legacy to be paid to the petitioner.—See S7nith v. Coney,

6 Vesey, 42
;
Thayer v. Boston, 15 Gray, 347.

This case, though not precisely similar in its facts, comes within

the principles of law recognized and adopted in the Lynn ease.

—

Mass. Cont. Elections, Gushing, S. and J., 236 ; Chapin v. Snow, ante,

p. 06
;
Carpenter v. Ely, 4 Wis. 420 ;

People v. Cook, 4 Selden, 67.

The committee therefore report, that Joseph T. Wright of Mar-

blehead, the petitioner, and not said Joseph A. Hooper of Marble-

head, was entitled to a seat in this house as representative from the

fourteenth representative district, and that, said Joseph T. Wright

having since died, said seat is hereb}- declared vacated.*

[The report was accepted. H. J. 186."), p. 70.]

* [Note by the Editors. Mistake in Name on Ballot. It is well settled by

judicial decisions that ballots cast for a person in which he is described by his in-

itials only, by wrong initials, by his surname alone, by his name incorrectly spelt,

or with any mistake or incompleteness in the name, will, in any proceeding in court,

or before a legislative tribunal to test his title to the ottice, be counted for him, upon

proper and sufficient proof that such ballots were intended to be cast for him. In

the leading case of Carpenter v. Ely, 4 Wis. 420, votes for " D. M. Carpenter," " M.
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D. Carpenter," " M. T. Carpenter," and " Carpenter," were proved to have been in-

tended, and were therefore counted for Matthew H. Carpenter, and votes for " George

B. Ela," and " Ely, " were counted for George B. Ely, In People v. Ferguson, 8

Cowen (N. Y.) 102, a ballot for " H. F. Yates " was counted for Henry F. Yates.

In People v. Seaman, o Denio (N. Y.) 409, a ballot for "J. R. Eastman, " was

counted for John R. Eastman. And so in People v. Cook, 8 X. Y. 67, ballots for

Benjamin C. Welch, Jr.," and " Benjamin Welch," were shown to have been intended

for Benjamin Welch, Jr. For other authorities in support of the rule that mistakes

in the name of the candidate, or of the office for which he is voted, will be

corrected in a contest for office, upon proper proof, see People v. Mcyfanus,

34 Barb. (N. Y.) 620; Twenty-sixth Ward Election, 35 Leg. Int. (Penn.) 420;

State v. Gales, 43 Conn. 538; Clark v. Robinson, 88 111. 498; Talkington v. Turner,

71 111. 234; People v. Matteson, 17 111. 167. The rule is similar in England, Regina

v. Bradley, 3 Ellis & Ellis, 634. So in Congress, votes for "E. M. Braxton,'

"Elliott Braxton," and "Braxton," were counted for Elliott M. Braxton, upon

reasons elaborately stated by Mr. McCniry, in the report of the committee.

McKenzic v. Braxton, Smith Congressional Election Cases, p. 19. And see Gunter

V. Wiltshire, lb., 233 ; Lee v. Raiiiey, lb. 589 ; Strobert v. Hf-rbeH, 2 Ellsworth Con-

gressional Election Cases, 5; Chapman v. Ferguson, 1 Bartlett Congressional Elec-

tion Cases, 267, — in which case, votes for "Judge Ferguson," were counted for

Fenncr Ferguson.

It is held in Massachusetts that tlie use of an initial letter in place of the Christian

name of persons, in legal documents or proceedings, is not to be commended, be-

cause of the danger of uncertainty in the identification of the person, — but where no

doubt of the identity is created, or where such doubt can be removed l)V competent

evidence, the omission to state the Christian name at length is not necessarily erro-

neous. Clark V. Board of Examiners of Hampden County, 126 Mass. 282 : Getchell

V. Moran, 124 Mass. 404; Patrick v. Smith, 120 Mass. 510; Commonicealth v. Ham-
ilton, 15 Gray, 480. And see, Commonicealth v. O'Baldtcin, 103 Mass. 210; Soicle

V. Sotrle, 10 Pick. 376; Shelbunie v. Rochester, 1 Pick. 470; Collins v. Douglas, 1

Gray, 167. So the omission of the middle initial in a name in a legal document, is

immaterial, if there is no doubt of the identity of the person. Commonwealth v.

G(>r}nley,lS3 Mass. 580; Commonealth \ . 0'Hearn,lZ2 Mass. .)53 : Di/yer x. Win-

ters, 126 Mass. 186. In the absence of proof, however, the court cannot assume

that " George Allen " and " George E. Allen " refer to the same person. Common-
wealthy. Shearman, 11 Cush. .546.

Evidence to prove Intention. To prove for whom a ballot was intended, extrinsic

evidence is admissible, provided such evidence explains and applies, without contra-

dieting, the ballot. The rule is the same as in cases of latent ambiguities in the

language of contracts and wills. That rule was early affirmed in Massachusetts, as

follov/s :
" That an ambiguity appearing upon the face of the instrument, which

has received the appellation of patent ambiguity, must be explained by the instru-

ment itself, taking into view all its parts, and if it is not capable of such explana-

tion^ that it is void for uncertainty ; and that a concealed or latent ambiguity, made
to appear by some fact referred to in the instrument, may be explained by parol

testimony, the evidence then being of the same nature uith that which made the am-
biguity appear." Stackpolo v. Arnold, \\ Mass. 27,30. So parol evidence was
admitted to show that a note given to " Ebenezer Hall " was the note intended to be

secured by a mortgage subsequently given to " Ebenezer Hall, 3d." Hall v. Tufts,

18 Pick. 4.1.'). Where there are two persons of the same name, to either of whom
the description of gi-antee in a deed will apply, there is a latent ambiguity, and ex-

trinsic evidence to show which of them was intended is admissible. Kingsford v.

Hood, 105 Mass. 495. So a deed to " Hiram Gowing, cordwainer," was shown by
parol evidence to have been intended for Hiram G. Gowing. Peabody v. Brown.

10 Gray, 45. And where a deed to a married woman contains her maiden name as

grantee, the intention may be proved by evidence that she was known to the grantor

by her maiden name, and that there was no other person claiming the name used in
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the deed. Scan/an v. Wright, 13 Pick. 523. But evidence is not adniiBsible to show
that the name of the grantee in a deed, was written by mistake, in place of another

person, — there being no ambiguity in the deed. Craioford v. Sprncer, S Gush. 41S.

Under a will, where the name of a devisee or legatee is incorrectly stated, leaving

a latent ambiguity as to the i)erson intended, evidence is admissible to j)rove the tes-

tator's intention. Thayer v. Boston, V) Gray, 347 ; Bodman v. American Tract

Society, 9 All. 447. But if there is no ambiguity in the name, evidence is inadnu.s-

sible that some other person than that named, was intended- by the testator. Tucker

V. Seaman's Aid Society, 7 Met. 188; Bliss v. American Bible Society,'! All. 334.

For other Massachusetts cases, in which evidence has been admitted to explain

latent ambiguities in the description of persons or sultject matter, see Sargent v,

Adams, 3 Gray, 72; Sutton v. Bowker, 5 Gray, 416; Gerriah v. Towne, 3 Gray, 82;

Woods v. Sawin, 4 Gray, 322; Miller v. Stevens, 100 Mass. 518; Swetl v. Shumway,
102 Mass. 365; Commumcealth v. Morgan, 107 Mass. 199; Uerring v. Boston

Iron Co., 1 Gray, 134; Barry v. Bennett, 7 Met. 351.

The kind of evidence admissible to prove for whom a vote, incorrectly expressed,

was intended, is stated by Judge Cooley : — " We think evidence of such facts as nuiy

be called the circumstances surrounding the election, — such as, who were the can-

didates brought forward by the nominating conventions; whether other persons

of the same names resided in the district from which the officer was to be chosen,

and if so, whether they were eligible or had been named for the office; if a ballot

was printed imperfectly, how it came to be so printed, and the like, — is admissible

^or the purpose of showing that an imperfect ballot was meant for a particular can-

didate, unless the name is so different that to thus apply it would be to contradict

the ballot itself, or unless the ballot is so defective that it fails to show any inten-

tion whatever ; in which cases it is not admissible." Cooley, Constitutional Lim-

itations, p. 770. The rule is recognized in Clark v. Board of Examiners, VlVt

Mass. 283, 285, published in the supplement hereto, and in Carpenter v. Ely, 4 Wis.

258. It was adopted in Congress in McKenzie v. Braxton, Smith Congressional

Election Cases, 22, — the committee (by Mr. McCrary) adding: "It is true that

no evidence aliunde can be received to contradict the ballot, nor to give it a meajiing

when it expresses no meaning of itself; but if it be ambiguous or of doubtful import,

the circumstances surrounding the election may be given in evidence to explain it,

and to enable the house to get at the voter's intent. We see no reason why a ballot,

am])iguous on its face, may not be construed in the light of surroundmg circum-

stances, in the same manner, and to the same extent, as a written contract." And
see McCrnry, Elections, sects. 395-397.

Voter cannot testify directly for whom he intended to vote. The intention of the

voter can be learned only (as ruled by the committee in the above case) from the

ballot in question and the circumstances under which it was cast. The law upon

this point is stated by Judge Cooley :
—" We think that in any case to allow a voter

to testify by way of explanation of a ballot otherwise fatally defective, that he voted

the particular ballot and intended it for a particular candidate, is exceedingly dan-

gerous, invites corruption and fraud, and ought not to be suffered. Nothing is more

easy than for reckless parties thus to testify to their intentions, without the possi-

bility of their testimony being disproved if untrue; and if one falsely swears to hav-

ing deposited a particular ballot, unless the i)arty really depositing it sees lit to dis-

close his knowledge, the evidence must i)ass unchallenged, and the temptation U)

subornation of perjury, when public offices are at stake, and when it ma.y be com-

, mitted with impunity, is too great to allow such evidence to be sanctioned. While

the law should seek to give effect to the intention of the voter, whenever it uin be

fairly ascertained, yet this intention must be that which is expressed in due form of

law, not that which remains hidden in the elector's breast; and where the ballot, in

connection with such facts surrounding the election as would be provable if it were

a case of contract, does not enable the proper officers to apply it to one of the candi-

dates, policy, coinciding in this particular with the general rule of law as applicable



^\^?IGHT r. HOOPER. HOUSE, 1865. 105

to other transactions, requires that the l)ali()t shall not he counted fur such candi-

date." Cooky, Constitutional Limitations, 4th ed., p. 770. Tlic former practice in

New York, referred to by the conuuittee, of allowinir the voter to testify for wh(fiu

he intended to vote, has been changed by later decisions. In Pcopfc v. Saxton, '11

N. Y. 30}), 311, the court held that "the intention of the voter is to Itc inferred, not

from evidence given by him of the mental purpose with which he deposited his bal-

lot, or his notions of the legal effect of what it contiiined or omitted, but by u rea-

sonable construction of his acts." And see \aar, Elections, p. 137 ; People v. Cicottf,

16 Mich. 283; State v. Grifey, 5 Nebraska, 161. In Kingsfnrd v. Hood, 10.') Mass.

49'i, the court refused to allow evidence of the ileciarations of the grantor in a deed,

regarding the person intended as grantee.

Distinction between Canvassing Boards and Tribunals trying Title to Office. In

determining whether votes, incorrect in the name of the candidate for whom tiiey

were intenilcd, should be counted for him, the distinction between canvassing and

returning Iwards, and tril)unals empowered to try election controversies and decide

the title to the office, must be ol)served. A ciinvassing board has merely the minis-

terial duty of counting the votes returned, exactly as they are returned, and cannot

receive or consider any extrinsic evidence regarding the intention of the voter,

their jurisdiction being confined to the records of votes returned and laid before

xi\ii\w.— Clark \. Board of Examiners, 120 Mass. 282. But in the case of a contro-

verted election before a legislative body or a judicial tribunal by quo warranto or

other process to try the title to an office, the question is not who appears from the

returns to have been elected, but who in fact was elected; and upon that issue

extrinsic evidence is competent to show that ballots, incorrect in the statement of the

name of the candidate, were intended and should be counted for him. Cases supra.'\
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SENATE — 1H6 0.

Samuel T. Field et al. v, William F. Wildkk.

Hon. HonKRT M. Mor.se, Jk., Hon. William L. Ixkkd, Hon. Geohgk
. O. Brastow, Hon. James Easton, 2d, and Hon. Ebenezer Davis,

SjK'cial Comviittee.

Senate Document, No. 16G. March 28, 1866. lieport by Mu. Mouse,

Chairman.

Eligibility of Simitor. Inhabitancy. Upon the (iiics^tion whether a senator,

returned as eleeted in 1865, had been an inhabitant of the Commonwealth for the

space of five years innuediately preceding his election, it appeared that he was born

and broii<iht up in Shelburne, Massachusetts. About 1854. he went to New Jersey

and remained there teaching school for about two years. He then went to Illinois,

where he lived until 1863, marrying and liaving children there; being commissioned

a justice of the peace for four years from Ai)ril, 1857, and serving as a commissioned

officer in tlie army from that State in the war. He returned with his family to Shel-

burne in 1863, in which year his name first appeared upon the voting list there, being

assessed and paying his first tax there in 1864, and continuing to reside there. It

was held that he had not been an inhabitant of the Commonwealth for such space of

five years and was ineligible to election.

The Committee to whom was referred the remonstrance of

Samuel T. Field and twenty-one others, legal voters of the

Franklin Senatorial District, against the right of William F.

Wilder to hold a seat in the Senate, respectfully submit the follow-

ing report: The Constitution (chap. 1, sect. 2, art. 5) pro-

vides as follows :
—

No person shall be capable of being elected as a senator, who

has not been an inhabitant of this Commonwealth for the space of

five years immediately preceding his election."

The remonstrants alleged that Mr. Wilder was not eligible to

the office of senator at the time of election, and is not now elig-

ible, because he had not been an inhabitant of this Common-

wealth five 3'ears immediatel}' preceding the time of said election."

And the committee were to consider and to report upon the correct-

ness of that allegation.

At the hearing, Mr. D. O. Fisk testified that he was a resident

of Shelburne, was born there and had voted there for twenty-four

years, and had been a representative in the General Court, and

that he lived within a mile and a half or two miles of the residence

of Mr. Wilder's father, where Mr. Wilder also resided ; that he

knew Mr. Wilder when a boy at school in the town, and had
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known him since ; that a})ont twelve 3'ears ago AFr. Wilder left

town, he l)eing tlien about twenty -one years of age, and went to

New Jersey, where he remained teaching school, as he (tiie witness)

understood from members of his family and from a letter written

by himself, for a period of about two years ; that Mr. Wilder then

went to Illinois, wliere he lived until the summer or fall of 186.)
;

that (luring that time he married and had children there and was

elected to the office of justice of the peace in the town of Sublette,

in the count}' of Lee in that State, and was commissioned :is such

for the term of four years from the thirtieth day of April, 1857
;

that he served as a commissioned officer from that State during the

war; that in the summer or autumn of 1863, or possibly, in the

spring of that year, Mr. Wilder returned with his family to Shel-

burne and has since resided there ; that his name appeared on the

voting list of that tow-n in 1863, for the first time, and that he did

not pay a tax there till 1864 ; that at the towri meeting in March,

1864, Mr. Wilder was elected moderator, but stated that he was not

familiar with the statutes and with the methods of doing business

in this State, and that the town clerk then said that Mr. Wilder was

not eligible to that or any other office, he not having been a

resident of the town ; that thereupon, without taking any vote upon

accepting Mr. Wilder's declination, the meeting proceeded to elect

the witness moderator.

The remonstrants also presented a certificate from the secretary

of State of Illinois, under the seal of the State ; that the rec-

ords of his office show^ that Mr. Wilder was commissioned a justice

of the peace, as testified to b}^ Mr. Fisk ; also a certificate of Pliny

Fish, chairman of the board of selectmen and assessors, that it

appears from the valuation books of the town of Shelburne that

Mr. Wilder was first assessed in that town in 1864.

The remonstrants offered to examine Mr. Wilder as a witness,

but Mr. Wilder declined to be examined, and the remonstrants

thereupon rested their case.

Mr. Wilder then stated that he did not propose to testify him-

self, or to introduce an}- evidence, but would submit the case to

the committee.

The committee are unanimously of opinion that Mr. Wilder was

not an inhabitant of this Commonwealth for the five years immedi-

ately preceding his election, and accordingly report the accompa-

nying Resolve.

[The Resolve declared the seat of Mr. Wilder vacant. The

report of the committee was accepted, and the seat of Mr. Wilder

declared vacant. S. J. 1866, p. 492.]
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HOUSK — CO M M ITTK E OX ELECTIONS, 18Hfi.

Messrs. Gn» H. Whitxky ol" Wiiicheiuloji, ('hairnoni : Tnioi iiY CI.

Brainkkd of Halifax, Jamks W. Bku;gs ol" AiiU'sbury, Ei»\vaui> Kilkv

of Hoston, (iKOKGK W. Flktciiku ol' Dunstable, Ethkaim H. (;aik>

ol* rainier and Thomas Mktlai.f of Northfield.

LOKENZO D. COOGSWELL V. WiLIJAM I. McNeIL.

House Document, No. 32. January 26, IStK). Report by Git.K> 11.

Whitney, Chaimutii.

[In this caso the committee recounted the votes for representative

in the twenty-third Middlesex district, the reasons for the recoiuit

not lieino- stated, and found that the sittinf; member had received

t)08 voles, and the petitioner, Lorenzo D. Coggswell, 58U. In

addition 32 votes were found to have )>een east for L. 1). Coggs-

well," and, upon the admission of the sitting member that these

votes were undoubtedly intended for the petit loner and should be

counted for him, the committee so counted tliem, finding his total

vote to have been 612. The committee thereupon reported that the

petitioner was entitled to the seat, and the report was accei»ted.

H. J. 1866, p. 64.]

Frederic Pease et al. v. Cromwell G. Rowell.

House Document, No. 65. February 8, 1866. Report by (Jilks II.

Whitney, Chairman.

Publication of Notice of Petition contesting Election not required. Publication of

notice of a petition involving the election of a representative is not necessary under

the statute requiring the publication of petitions atfecting the rights or interests of

individuals or private corporation.";.

Eligibility of Representatives. Inhabitancy. Upon the issue whether the represen-

tative returned as elected from East Boston, had been an inhabitant of the district

for one year ne.\t preceding his election in November, lS6o. it appeared that he had

formerly resided in Boston ; was in the army in 1861 ; returned to Boston in 1862,

living with bis father in ward 3, or boarding in wards 5 or 7, until the summer of
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18G4. In August of that year he tried to get a house in East Boston, and found

;i boarding place there into which he was about to move, when prevented by the

closing of the house by the landlady. He afterwards made other efforts to get a

place in East Boston, intending to live there, but continued to board with his wife

in ward 7, until early in January, 18G.'), where he found and took a house in East

iJoston, in which he resided from that time. It was held, that he had not been an

inhabitant of East Boston tor one year next preceding his election, and was

ineligible.

Charles R. Train /or sitting meniher.

The Committee on Elections, to whom was referred the petition

of Frederick Pease and others, legal voters of the second Suffolk

representative district, against C. G. Rowell holding a seat, and in

favor of Wesley A. Gove for the same, make the following

report : That the petition sets forth that Cromwell G. Rowell,

now holding a seat in your honorable body, and accredited to the

second Suffolk district, is holding said seat contrarj' to law, inasmuch

as he has not been an inhabitant of the district for one year next

l)receding his election, as required by article No. 21 of the amend-

ment to the Constitution ; and the}' further represent that Wesley

A. Gove was duly elected, he having the next highest number of

votes, and should be deemed and declared elected, in accordance

with article No. 14 of the Constitution aforesaid. A copy of the

returns, certified by Samuel F. McCleary, the city clerk, shows

that Samuel Small had 746, John B. Ham had 691, Cromwell

G. Rowell had 693 votes
;
Wesley A. Gove had 554, William

liurkett 532, and Charles R. McLean 517 votes; and there were

some scattering votes ; the three first named, having a plurality of

votes, were elected.

At the hearing of the petition before the committee the evidence

was as follows : In behalf of the petitioners, S. A. Rice testified

that Col. Rowell moved from Boston to East Boston, into the

house of the witness, on the 21st day of January, 1865 ; he also

testified that the fiu'uiture of Col. Rowell was brought to said house

on the 20th of January, 1865. Marvin S. Blood, now of Maiden,

formerl}' of Boston, testified that Col. Rowell boarded with him three

or four months, according to the best of his recollection, prior to

the 21st day of January, 1865, at No. 2 Columbia Building, in the

cit}' of Boston, and that on said 21st day of January he left his

house.

The testimony of Mr. Rowell in his own behalf was as follows

:

That he came to live in the city of Boston in 1852 or 1853 ; that

he came to work at his trade of tin-plate worker, and brought his

wife with him to Boston, and kept house about six 3'ears after he

came to the city to live ; that he voted in the city, and was an
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inspector in 1854 or 1855, in what was formel}' ward 3 and held

the office, as he thought, about two years (although the witness

was not certain as to the time), and was appointed on the police

in 1854, according to the recollection of the witness, and served on

the police about seven years, or until the breaking out of the war

;

that on the breaking out of the war he resigned his position on the

police, and, with others, raised a regiment, and went as lieutenant-

colonel of the ninth Massachusetts volunteers ; that his wife died in

1860, and, from the time of his wife's death to the time of his going

out, Col. Rowell boarded ; that he sailed from Boston June 25,

18G1, and returned to Boston the early part of the spring, or the

latter part of the winter of 18G2. While he was in the service,

Col. Rowell married again. The witness stated, that for about

a year after returning to Boston, it was his intention to return to the

service ; he was. in no business for eight or ten months or so, and

lived on his friends for about six weeks in ward 1, and then he

and his wife went to his father's, who lived in ward 3, and stayed

there until early in the following spring. Previous to leaving his

father's house, he had entered the employ of Pond & Dunklee, 87

Blackstone Street. After leaving his father's house in the spring,

he went to board at the corner of Leverett and Causeway Streets,

in ward o. The witness said that he was looking for a house all

this time, and assigned this fact, as a reason why he changed so

often. He then left the corner of Leverett Street, and went to a

house a few doors below, and had a room, and boarded three or

four doors below his room where he lived. The witness left there,

and went to Minot Street, in ward 5 ; his father was awa}', and his

mother was sick, and wished him to come and take care of her, and

keep her company, and the witness went ; the house was in ward

.J. He remained there several m )ntlis, but did not know how long,

and from there went to the house of Mr. Blood, some time, as the

witness thought, in November, 1804, in Columbia Street, ward 7.

The witness further stated that his goods were stored most of the

time. In the summer of 1864, some time in August, some friends

of the witness in East Boston sent word to him that they thought

that they could get board for him on Meridian Street, East Boston,

thai they thought would suit him. He had been looking for a

house in P^ast Boston several months previous to that, and had

])een determined for several months previous to that to take a

house in East Boston for the purpose of making East Boston his

home, or place of residence. The witness went to East Boston

and looked at the house, and liked the place very well, and engaged

board with the people for himself and wife. This was in July or

August ; he was then at hie father's house. He was to furnish his
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own room, and sent over his carpets for that purpose ; he sent be-

sides the carpets, one of his trunks containing wearing apparel,

and in reply to his counsel, Mr. Train, he said that he did not send

any bed, bedstead, or bureau, at that time ; he wanted to get his

carpet down, and before he had an opportunity of sending the bal-

ance of his goods which he intended to send a few days afterwards,

some member of the lady's family, with whom he wished to board,

was taken sick (a married daughter down East) , and required her

mother's presence ; the daughter whom the witness saw, when he

saw the house, came over ; he had his things then packing ; those

that he intended to leave, he was then packing away, and was

about ready to go over, and informed him that it would not be

possible to take them to board just then
;
consequently, the pro-

ject had to be abandoned for a time. When he had sent his things

to East Boston, he had forgotten the number of this house.

Accordingly, he sent the teamster to his friend Mr. Grover, to get

directions from him where to carr}' the goods. When the pro-

gramme was changed, and by this expression, the witness explained

when the lady informed him that he could not come there just

then, he got Mr. Grover, or some member of his famil}', to take

these things to their house, or somewhere for the time.

In answer to an inquiry by his counsel, for what purpose, the

witness replied that he intended to see if he could not find some

other place in East Boston where he could board a time. Shorth'

after that, word was sent to Col. R., from Mr. Grover's family,

that they knew of a cottage house on Meridian Street, or near

Meridian Street. The wife of Col. R., and Mrs. Grover, at his

request, Mrs. Grover being acquainted with the wife of the land-

lord who owned this estate, called on her to get the refusal of this

house. This was shortly after sending his things over there. He
did not remember exactl}' the time — along in October the witness

thought— and that it was before he went to Blood's to board.

According to the representation of the landlord, who owned the

house, a family occupied it at the time, and had occupied it for

some time, who, through some reason, had failed to pa}- their

rent, and he wished to get them out, but did not desire to take

any measures to get them out, because he held the famil}', except

the head of the famih% in high respect. The w^itness waited

awhile, but they did not go. Mr. Blood, the witness called for the

petitioners, worked for Pond & Dunklee ; and he and Col. R.

being friends, he thought he would take up his abode with him

temporarily, still waiting for this house. The witness and his

wife were visiting back and forth in East Boston, throughout all

the time. The wife of the witness was in East Boston one day,
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and Mr. Rice informed her that there was a house vacant there,

and it would ])e at hand if the other house should be vacated, and

in the mean time, some other house might turn up, which might

suit as well. The witness went to see Mr. Rico, and he was not

at home, but he got the refusal of tlie house from his wife, in the

early part of Januar}
,
1865, and a few days after, sent over his

things. He lived in Mr. Rice's house about three months, and

then moved to the liouse which he now occupies. The witness

stated that the house he now occupies was not the house he was in

pursuit of in the fall of 1864, for he became satisfied that the sis-

ter of the landlord wanted it, and would be more likely to obtain

it than he, and was suited with this house, and moved into it.

A. C. Grover testified that he lived in East Boston, in the sum-

mer of 1864, and that in July or August, 1864, there were deliv-

ered at his house, one or two trunks belonging to Col. Rowell, and

the witness did not remember whicli, and a roll of carpeting, and

that be took care of the goods until they were delivered, on the

evening of the same day, at Mrs. Pillsbury's, on Meridian Street,

where Col. Howell intended to board, and as C'ol. Rowell could not

be accommodated at the iiouse of Mrs. Pillsbur}', the goods were

returned to his house, where the witness saw them a day or two

after, but did not know what became of them afterwards.

Before tlie evidence was put in, it was claimed in beiialf of Mr.

Rowell, that as no notice had been given, in accordance with the

provisions of the 8th section of the 2d chapter of the General

Statutes, the committee ought not to proceed.* The point was

reserved for the consideration of the committee and to be reported

to the house ; but the committee, after careful reflection, are of

opinion that the provisions of the statute in relation to notice were

not designed for election cases. In point of fact, Col. Rowell had

the most ample notice, and was fully heard before the committee,

and every opportunity was afforded him to present the full merits

of his case. The committee, in this connection, cite the law upon

this subject, as laid down in Law and Practice of Legislative

Assemblies, by L. S. Cushing.

" An inquiry into the rigiits of a member to liis sent, may l)e brought

forward in the first instance, either by tiie motion of a member, or by

the petition of a party internsted ; or it may arise from an examination

of the returns." — Part I, chap. 20, sect. 1, par. 248.

" It is undoubtedly competent to a legislative assembly to institute

inquiries relative to the rights of its members, of its own mere motion,

* Substantially, Pub. Stats, cbap. 2, ^ 5,— for whidi cliaptcr 21 of the Acts of

1885 has been substituted.
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and without the intervention of any complaint on the part of the electors

or of one claiming a seat," etc.— Par. 149th of the same, Part 2.

Upon the evidence it was contended, in behalf of Mr. Rowell,

that as he was an inhabitant of one of the wards of Boston prior

to his going to East Boston, that he was, in legal contemplation, an

inhabitant of every part of the city of Boston, and hence eligible

for East Boston ; but the language of the 21st ameudment to the

Constitution is as follows :
—

" Every representative, for one year at least next preceding his elec-

tion, shall have been an inhabitant of the district for which he is chosen,

and shall cease to represent such district when he shall cease to be an

inhabitant of the Commonwealth."

The committee have no doubt that under the provisions of the

Constitution Col. Rowell must have been an inhabitant of East

Boston, the district for which he is chosen, for one 3'ear, at least,

prior to the election in November, 1865.

It was further contended, that upon the facts shown. Col. Rowell

had a domicile, one year previous to the election in November last,

in I^ast Boston.

The law applicable to the case is here cited :
—

" An inhabitant, or resident, is a person coming into a place with an

intention to establish his domicile or permanent residence, and in conse-

quence actually resides ; under this intention, he takes a house, or lodg-

ings, as one fixed or stationary, and opens a store, or takes any step

preparatory to business, or in execution of this settled intention."

— United States v. The Penelope, 2d Peters'" Admiralty Decisions, 450.

" It is difficult to give an exact definition of habitancy. In general

terms, one may be designated as an inhabitant of that place which con-

stitutes the principal seat of his residence, of his business, pursuits, con-

nections, attachments, and of his political and municipal relations. It is

manifest, therefore, that it embraces the fact of residence at a place,

with the intent to regard it and make it his home. The act and intent

was to concur, and the intent may be inferred from declarations and

conduct."— >Sto, C. J., 117 Pick., p. 234.

The law of domicile is discussed in many other cases, but it was

not thought best to encumber the report by an}' more citations.

All the material portions of the evidence are herewith reported, so

that Col. Rowell may have the benefit of it in any discussion that

may ensue in the house.

It is hoped and believed, that nothing material to either party

has been omitted in the report of the evidence.

The committee are of the opinion, that whatever may have

been the intent of Col.Rowell, he had not acquired a domicile in



114 MASSACHUSETTS ELECTION CASES 1853-18fto.

East Boston one 3'ear previous to the election in November last.

To use the language of Shaw, C. J., in the case last cited, "f//6

act and intfut m'-ist rona'r." And in Col. R.'s case, the committee

think that the art and intpnt did not concui\ and are unanimoush-

of the opinion that Col. Rowell is not entitled to his seat, being

ineligible thereto.

[The committee also reported that the petitioner was entitled to

the seat, and reported a resolution to that effect. The house re-

jected an amendment to the resolution, to the effect that Mr. Rowell

was eligible, by a vote of 3") yeas to 16:') nays, and then adopted

an amendment declaring the seat vacant, and the resolution as so

amended was adopted. H. J. 1866, p. 128.— A precept for a new

election to fill the vacancv was ordered, and at that election Mr.

Rowell, being then eligible, was again elected, and qualified.]

David Thayer et al. v, Georcje A. Shaw et al.

House Document, No. 67. February 9, ]866. Report by T. G. Brainekd.

[In this case the votes for representatives were recounted without

any statement of the reasons, the recount showing that the sitting

members were elected. The petitioners claimed that certain voters

were unable to read and write, that others had not resided the

required period in the Commonwealth or city to qualify them as

voters, and that others had not paid the required tax. Five votes

for the petitioners were found by the committee to have been cast

b}' persons who, not having paid the required tax, were not quali-

fied voters, and these votes were deducted from the vote returned

for them. The report of the committee that the petitioners have

leave to withdraw was accepted. H. J., 1866, p. 120. As the case

involved only questions of fact, it is not of value as a precedent.

J. Q. A. Griffin appeared for the petitioners, and A. A. Ranney

for the sitting members.]
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Francis W. Bird v. John M. Merrick.

House Document, No. 128. February 27, 1866. Report by Giles H.

Whitney, Chairiaan.

Constable de facto can sei've Notice of Town Meetingfor Election. Where, from the

refusal of a person elected as constable in town meeting to accept the office, the

question arises whether a vacancy exists in the office, so that the selectmen can fill it

]>y appointment, or whether the former incumbent holds over, and the selectmen

proceed to make an appointment, and the person so appointed assumes the duties of

the office, such person is at least a constable defacto, and as such can serve the war-

rant for the town meeting.

Notice of Meetijig for Election. An election will not be set aside where full notice,

as required by the vote of the town, has been given, merely because such notice

may have been served by a person who was not de jure a constable.

The Committee on Elections, to whom was referred the petition

of F. W. Bird of Walpole, representing that the meeting for the

election of State officers, in the town of Walpole, in November

last, had been illegally warned and held, and that the proceedings

at said meeting were null and void, and that the votes cast in said

town of Walpole, for representative to the General Court from the

eleventh Norfolk representative district, were illegal, and that the

election of John M. Merrick of Walpole, depending upon said

votes, he, the said John M. Merrick, is not entitled to his seat,

and that the petitioner, who is one of the two persons voted for,

who received the highest number of votes legall}' cast in the afore-

said district, is legally elected one of the representatives from

said district, and is entitled to the seat now held by the said John

M. Merrick, having fuU}^ considered the same, make the following

report

:

That the inhabitants of Walpole were notified and warned to

meet for the election of State officers, in November last, by one

James G. Scott, who undertook to act as constable of Walpole for

that purpose, and whose return shows that he gave notice of said

meeting, in conformity with the vote of the town at the March
meeting, 1865, in relation to warning town meetings, but whose
authority as constable,— either as constable de jure or constable de

facto^— is denied by the petitioner. At the annual meeting of the

town of Walpole, held by adjournment, April 4, 1864, Nathaniel

Bird was chosen constable, and was sworn by the moderator.

At the annual meeting of the town of Walpole, held March 6,

1865, it was voted, article 13th: That for warning all town meet-
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ings, the constable be required to post up an attested copy of the

warrant at each of the public meeting-houses, and at each of the

post-offices in the town, seven days, at least, before said meeting.

At the above named meeting, held by adjournment April :l.

1865, the town voted to choose three selectmen, three assessors,

and three overseers of the poor, a town treasurer, constable, school

committee and collector, all on one ballot. Joseph Whitehousc

was chosen constable, but immediately after being chosen, declined

in open town meeting to accept the office. Several witnesses,

including the petitioner, testified as to the time when Mr. White-

house declined. Mr. F. W. Bird was confident that he declined

before 4 o'cloclv in the afternoon. Nathaniel Bird, called by the

petitioner, thought that it was after o o'clock, when he declined ;

and the weight of the evidence, in the judgment of the committee,

is that it was as late as 5 o'clock when he declined. The evidence

upon this point is stated somewhat fulh% as there was much effort

made to show the precise time of Mr. Whitehouse declining,

although the committee, in the view that the}' have taken of the

case, do not consider the evidence material.

Two witnesses testified that the moderator of the meeting gave

as a reason for not calling for another balloting for constable,

after the declination of Mr. Whitehouse, that there would not be

time to elect a constable before sunset.

On the day of the adjourned meeting, being the 3d day of April,

the town clerk of Walpole, in conformity with the provisions of

the General Statutes, made out a list of officers chosen at the

meeting, of whom an oath was required, and placed it in the hands

of Mr. Nathaniel Bird— the constable chosen in 1864 — for ser-

vice. Mr. Whitehouse's name was on the list, and against his

name was the word constable ; and it appeared by the return of

the constable, Mr. Bird, dated April 6th, that he duly notified Mr.

AVhitehouse to appear before the town clerk and take the oath of

office ; and it appeared by the return of the town clerk, that other

individuals whose names were on the list and who had been sum-

moned to appear, did appear and take the oath of office, but Mr.

AVhitehouse's name is not among the number.

Mr. Nathaniel Bird testified that Mr. Whitehouse said, when he

(Bird) notified him to appear and take the oath as constable, that

he should not accept the office.

On the 13th day of April, 1865, Mr. Scott was appointed con-

stable by the selectmen of Walpole, by a writing under their

hands ;
and, as this appointment is somewhat material in consid-

ering this question, a transcript of the appointment is here given :
—
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" To James G. Scott, of the town of Walpole :

" Whereas, the oflEice of constable for the town of Walpole aforesaid

has become and now is vacant, by the refusal of Joseph Whitehoiise to

take the oath of office,— who was duly chosen at the annual town

meeting, holden on the third day of April, in the year eighteen hundred

md sixty-five,

—

" Now, be it known, we, James G. Scott, James H. Lelaud and James

v. Tisdale, selectmen of the town aforesaid, hereby appoint you consta-

ble ot Walpole aforesaid, for the year ensuing. Date of the appoint-

ment, April 13th, I860.

The appointment is signed by
" James P. Tisdale,
" James H. Leland,

Selectmen of Walpole.'^

On the '2Uh day of April, 1865, Mr. Scott was sworn to tbe

faithful discharge of his duties as constable. Mr. Nathaniel Bird

testified, that he had never declined acting as constable ; and

since the loth of April last, he had made service of writs; he

thought between the 13th of April and the November election, but

was not confident as to the time when he served the writs. He
also served a venire for the December term, 1865, of the superior

court at Dedham, and for the February term, 1866, of the supreme

court at the same place.

Mr. Scott testified, that he served a warrant for the town meet-

ing in June last, called " to see if the town will vote to pay and

refund money expended by the selectmen, or contributed by indi-

viduals in aid of and for the purpose of filling its quotas, or furnish-

ing men for the present war."

Mr. Scott also served a warrant for a meeting for the first parish

in Walpole, and the meeting was held before the town meeting in

June last ; he also served a venire for the September term of the

superior court at Dedham, and a venire for the October term of the

circuit court of the United States at Boston, and also served, as

before stated, the warrant for the November meeting for the elec-

tion of state officers. Mr. Scott never served any writs, and was

not qualified so to do by giving bonds, and did not qualif}' himself,

as he did not desire to serve writs.

The law applicable to the case is here cited :
—

Every town meeting shall be held in pursuance of a war-

rant under the hands of the selectmen, directed to the constables

or some other person appointed by the selectmen for that purpose,

who shall forthwith notify' such meeting in the manner prescribed

by the by-laws, or by a vote of the town. "— Gen. Stats.
^
chap. IS^

sect. 21.*
* Now Pub. Stats., chap. 27, § 54.
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" At the annual meeting, every town shall choose from the inhabi-

tants thereof the follo\dng town officers, who shall serve during the

year, and until others are chosen and qualified in their stead.

"

Constables are designated as officers to be chosen under this pro-

vision.

—

Same^ sect. 31 *

" Every person chosen constable shall, if present, forthwith

declare his acceptance or refusal of the office. If he does not

accept, the town shall proceed to a new election until some one

accepts the office, and takes the oath. "

—

Sfime, sect, oo.f

" When a vacanc}' occurs in a town office b}- reason of the non-

acceptance, death, removal, insanity, or other disability, of a per-

son chosen thereto, or b}" reason of a failure to elect, the town may
fill such vacancy by a new choice at any legal meeting. "—*S'ame,

sect. 43.x

Chapter 174 of the Acts of 1864§ provides that "whenever a

vacancy occurs in the office of highway surveyor, fence-viewer,

constable or field-driver, in any town, the selectmen thereof ma}',

in their discretion, appoint some suitable person to fill the vacancy."

It was contended by the counsel for the petitioner that there

was no vacanc}', Mr. Nathaniel Bird holding over, and that the

selectmen had no authority to appoint, and that Mr. Scott was

neither de Jure, or de facto, constable. It was contended b}' the

counsel for the sitting member that there was a vacancy, and that

Mr. Scott was dejure and de facto constable. The committee were

favored with the opinions of other legal gentlemen, learned in the

law, who had been consulted as to the legality of Mr. Scott's

appointment as constable, but it seemed that the learned gentle-

men who were consulted did not agree in opinion. The committee

being of the opinion'that Mr. Scott was " de facto " constable, have

not thought it necessary to decide whether Mr. Scott was *' de

jure " constable or not. In this connection the opinion of Bige-

low, C. J., in Fitchhiirg Railroad Company v. Grand Junction

Railroad and Depot Company, 1 Allen, p. 557, as to what con-

stitutes an office " r/e facto'' is cited. "The precise definition of

an officer de facto is one who comes in by the forms of law, and

acts under a commission or election apparentl}' valid, but in con-

sequence of some illegality, incapacity or want of qualification, is

incapable of lawfully holding the office. The exact distinction

between an usurper or intruder and an officer de facto is this : the

former has no color of title to the ojfice ; the latter has, by virtue of

* Now substantially Pub. Stats., chap. 27, § 78.

t Now Pub. Stats., chap. 27, § 81.

+ See Pub. Stats., chap. 27, § 93.

§ Now Pub. Stats., chap. 27, § 86.
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some appointment or election.'' Now, Mr. Scott was not an usurper

or intruder ; he had color of title to the offir.(\ hij virtue of the appoint-

ment Jrom the selectmen.*

The committee are of the opinion that tlie selectmen acted hon-

estly in appointing Mr. Scott constable, as did Mr. Scott in receiv-

ing the appointment and acting under it.

No evidence was offered to show, and it was not pretended on

the part of the petitioner, that the notice for the meeting in Nov-

ember was not full, and in conformity with the vote of the town in

reference to warning town meetings, or that the vote was in any

degree altered, from the fact that Mr. Scott, instead of Mr. Na-

thaniel Bird, or an}' other individual, had warned the meeting.

The committee are unanimously of the opinion that the will ol'

the people, when thus fairly ascertained, should not be set aside,

and report that the petitioner have leave to witlidraw.

[The report of the committee was accepted. H. J., 1866, p.

185.]

* [Note by the Eiutors. The decision of the committee that the acts of a de

facto oflBcer, in connection with an election, are vahd, and that his authority to act

cannot be questioned in a contest over the result of the election, is sustained hy the

decisions of the court. In Pctersileay. Stone, 119 Mass. 465, the court held that,

where notice of an intention to take the poor debtor's oath was served by a person

whose term of office as constable had expired, l)ut who was generally known, acted,

and advertised himself as a constable, the service was made by a (h-facto constable,

and was valid ; the court saying :
—" If Farr was an officer do facto, the validity of

the service by him of the notice to take the poor debtor's oath cannot be inquired

into collaterally. In order to show that he was not, the plaintiff relies upon the

statement of Bigelow, C. J., in Fitchhurg Railroad v. Grand Junction Railroad, 1

Allen, a52, 557, that ' the exact distinction between an usurper or intruder, and an

officer defacto, is this : the former has no color of title to the office; the latter has,

by virtue of some appointment or election.' If this were intended as a general defi-

nition of an officer defacto, it would be incomplete ; but the inquiry there presented

to the court was as to the validity of certain acts done by one who acted under a

commission primafacie valid, and issued by an authority apparently empowered to

invest him with the lejial rights and powers of the office to which he was appointed,

and it is to be limited to the case then before the court. The reason of public policy,

upon which it is held that the acts of an officer de facto are not to be called in ques-

tion-collaterally, but are valid as to third persons, may apply even to the case where

such officer is a usurper and intruder. This principle has been applied, in Eng-

land, to the most important office. After Edward lY. obtained the crown, the kings

of the line of Lancaster, who had preceded him, were spoken of as ' nuper de facto et

non dejure reges Angliae C but although Henry VI. had been declared a usurper by

act of Parliament, attempts against his authority (not having been in aid of the

rightful king) were capitally punished. Third persons, from the nature of the case,

cannot always investigate the right of one assuming to hold an important office, even

so far as to see that he has color of title to it by virtue of some appointment or elec-

• tion. If they sec him publicly exercising its authority, if they ascertain that this is

generally acquiesced in, they are entitled to treat him as such officer, and if they

employ him as such, should not be subjected to the danger of having his acts col-

laterally called in question. If the party thus recognizing the officer defacto were
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aware that such officer had some appointment or election, it would strengthen his

belief, but without this he would be justified in believing that an authority publicly

exercised and assented to was rightfully assumed. The definition of an officer dc

factOy as given by Lord Ellenborough in The King v. Bedford Level, 6 East, 356,

which he generalizes from that of Lord Holt in Parker v. Kett, 1 Ld. Rayra. 058, 660,

is ' one who has the reputation of being the officer he assumes to be, and yet is not a

good officer in point of law;' and the above suggestions are in accordance with this

definition. . . .It was shown in the present case that Farr was

'notoriously acting' as constable; having an office in Boston, and upon its door his

name, with the addition of the word * constable; ' and as to third persons he must be

deemed an officer de factor See, also, to the effect that the official acts of a de facto

constable are valid. Doty v. Graham, 5 Pick. 487; Elliott v. Willis, 1 Allen, 461.

In Coolidge v. Brigliam, 1 Allen, 333, 335, the court says :
—" No rule of law is more

firmly established than that which gives to the acts of such an officer the same
efficacy and validity, so far as they affect third parties, as to those done by an officer

de jure. His title or claim to the office cannot be tried in a proceeding to which he

is not a party ; nor can his authority to exercise its functions be called in question

in a collateral proceeding. The reasons for this rule are obvious. It rests upon con-

siderations of public policy, and the necessity of affording protection to those whose

rights and interests may be affected by the official acts of persons exercising the

authority and performing the duties of a public office under an apparent title to its

possession and enjoyment. It would create great difficulty and embarrassment,

and lead to irremediable confusion and mischief, if, in every case where an official

act is essential to give validity to the rights of third persons, it could be invalidated

and set aside by proof of some informality or defect in the appointment or election

of the officer who performed it. " And sec Bucknam v. Buggies, 15 Mass. 180;

Foicler v. Beche, 9 Mass. 231 ; Alvord v, Collins, 20 Pick. 418; Stidburg v. Heard, 103

Mass. 543. The rule applies to cases of all election officers. If they are officers de

facto their acts are to be regarded as valid. People v. Cook, 8 N. Y. 07 ; Keller v.

Chapman, 34 Cal. 635 ;
People v. McManus, 34 Barb. 620 ;

Lippincott v. Paria, 92

111. 24 ;
People v. Hilllard, 29 111. 413 ; Collins v. Iluf, 63 Geo. 207 ; Harden v. Col-

(juitt, lb. 588; Ex parte Xorris, 8 S. Carolina, 408; Leey. State, 49 Ala. 43. In

Congress the cases of Barnes v. Adams in 1870, 2 Bartlett Congressional Electioti

Cases, 760, and Eggleston v. Strader, lb. 897, overruling the former precedents to the

contrary, recognize and establish this rule in election controversies.]
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HOUSE—COMMITTEE ON ELECTIONS, 18 (J 7.

Messrs. Edwin Wkight of Boston, Chairman; Eben F. Stone of New-
buryport, Geokge F. Homek of Brookline, George A. Brown of Wor-

cester, Andrew C. Wood of Middleborough, Henry S. Wheeler of

Soutliborough, John A. Daly of Boston.

John F. Arnold v, Jonas A. CuAMrNEv.

Honsc Document, No. 64. January 31, 1867. Report by Edwin Wright,
Chairman, — Eben F. Stone dissenting.

Mistake in Name of Candidate. Votes written and cast for " Jonas Chunipncy "

and "J. Champney " were counted for the sitting member, Jonas A. Champney,

upon proof that, up to 1862, he had always called himself and been called " Jonas

Champney, " that his name had been so entered upon the voting list, and that he had

voted and been assessed in that name, although his father, Jonas C. Champney, was

eligible to election.

irregularities in Election. Placing names upon the voting list in pencil after the

polls were opened, in many cases with no other proof of the voter's qualitication than

his presentation of a tax receipt, examined and passed upon by a single selectman

;

receiving votes upon the mere showing of a tax receipt, and then entering and

checking the name on the voting list
;
allowing four-fifths of the votes to be counted

and certified by four citizens of the town, invited to that service by the selectmen,

but not officers or sworn
; allowing a citizen, not an otflcer or sworn, to preside over,

and check names upon, and add names to, one of the three voting lists, were irreg-

ularities reported for the action of the house; but as, even if the vote of the town in

w^ich these irregularities occurred was thrown out, the sitting member would still

have a plurality, the committee expressed no opinion upon the question, and

reported that the petitioner have leave to withdraw.

John A. Andrew for petitioner.

George O. Shattuck for sitting member.

The Committee ou Elections, to whom was referred the petition

of John F. Arnold of Adams, that the seat now occupied by Jonas

A. Champney of said Adams, as a member of the house of repre-

sentatives from the second Berkshire representative district, may
be awarded to him, having heard the parties, their witnesses and

counsel, submit the following report : The second Berkshire rep-

resentative district is composed of the towns of Adams, Cheshire,

Clarksburg, Florida and Savo}', and is entitled to elect two repre-

sentatives. The election of one of these representatives is unques-

tioned, and he occupies his seat in this body without objection.
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The other certified representative is Mr. Jonas A. Chanipney,

the present sitting member, whose right to occupy his seat depends

upon two questions, viz.

:

First. The disposition to be made of eight votes, to be hereafter

specified ; and

Second. The validity of the whole election of the said town of

Adams, at the general election in November last.

Respecting the first question, it appeared that records were

made b}' the town clerks of the several towns, of the names of

persons voted for, for representatives, the number of votes received

for each person, and the title of the office for which he was pro-

posed, and that these were entered in words at length in such

records. Gen. Stats., chap. 7, sect. 15.*

It appeared also, that transcripts of these records were made

out, sealed up, and delivered by the proper officers to the clerks of

the respective towns, who duly met, ascertained the persons

elected representatives as shown by said transcripts, and that

records of the complete returns of all the votes in the district

were made in the books of records of the several towns of the

district. Gen. Stats., chap. 8, sects. 10, 11, 12, 13.t

By these consolidated records it appeared that the votes cast

for representatives were as follows, viz. : for

Shepard Thayer, 847

Jonas A. Champney, 684

John F. Arnold, H82

Peter Blackinton, • 4(50

Fiske Arnum, 4

A. P. Butler, * 1

1). F. Bucklin, 1

Return M. Cole, 1

N. P. Brown, 1

S. W. Bates, 1

So that upon the official records of the district, no question

could arise affecting the right of Mr. Champne}' to hold the seat

he now occupies as a representative of said district.

But it is admitted, that of the 684 votes shown by the records

to have been given for Jonas A. Champne}*, six were written votes

for 'STonas Champney," one was a written vote for "'J. Champ-

ney," and one was a written vote for Jonas C. Champney ;
" and

* Now Pub. Stats., chap. 7, § 26.

t Now Pub. Stats., chap. 8, 8-16.
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that these eight votes were all cast in the said town of Afiams,

where both the sitting member and the contestant reside.

It was in proof, also, that one or two votes were cast in said

Adams for -'J. F. Arnold," and that these were connted for and

appear in the 682 votes shown by the said records as given f(jr

"John F. Arnold."

No evidence was presented to j-our committee tending to show

by what persons any of these eight ballots were cast, or what the

intentions of the persons casting them were.

But it was in testimony, and not disputed, that the present sit-

ting member, Jonas A. Champney, before and up to the j'ear 1862,

when he entered the military service of the United States, had

always called himself, and been called "Jonas Champney ;" had

written and received letters under that name ; that his tax bills had

been made out and presented to him from the selectmen of Adams
in the name of "Jonas Champne}'," and paid by him under that

name ; that his name had been placed upon the voting lists of said

Adams as "Jonas Champne}'," and that he had voted upon that

name ; that Jonas C. Champney was the name of his father, who

was never called or known by the name of "Jonas Champne}',"

and that, beside the father, Jonas C, and the son, Jonas A., there

was no person to whom the names of " Jonas Champney" or " J.

Champne}' " could apply ; that since his entry into the arm}', the

sitting member had used only his true name of Jonas A. Champney.

Both the father and son were eligible to the office of repre-

sentative.

If under these circumstances, the seven votes given for "Jonas

Champney" and "J. Champney" should have been counted or

should now be counted for Jonas A. Champney, then the sitting

member is entitled to hold his seat against the petitioner.

Upon this question, the authorities are at variance. In the State

of Michigan, under statutes quite like ours, in requiring the name

of the person voted for to be designated on the ballot, it has been

held in actions, in the nature of quo warranto^ to tr}' the right of

parties to hold the offices of judge of probate and of sheriff, that

evidence of the intention of persons voting at an election is not

admissible. Such intention must be determined Irom the ballot

alone,— that it was not competent to show, for instance, that

" H. I." was intended for " Henry I.," or " J. A." for'* James A. ;

"

that, under a statute prescribing that votes shall be given by ballots

" containing the name of the person," &c., J. A." is not the name

of James A., and a ballot with only the initials J. A. does not con-

tain the name b}' written designation, b}' written characters, of
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James A., and that no evidence is admissible to show that such a

ballot was intended for James A.

Notwithstanding, where the designation of an individual on a

ballot is b}' an abbreviation sanctioned by common usage, and uni-

versally understood, the ballot may be counted for the person for

whom it was intended, and, it seems, that intention proved : thus,

" Jas. A." ma}' be counted for James A." People \. Higgins,

3 Mich. R. 233
;

People v. Tisdale, 1 Doug. (Mich.) 59
; Peojde

V. Saxton, 22 N. York, 311.

On the other hand, the course of decisions at law in New York

and in this State, and the parliamentary practice of this Common-
wealth, seem to have adopted the opposite rule. Thus, in the court

of appeals in New York, it was held that votes for H. F. Yates

were allowable, and to be counted for Henr}' F. Yates, if, under

all the circumstances, the jur}' should believe they were intended

for him, and that the intention of the voter might be proved by the

elector himself, or by circumstances surrounding the election ; in

that case, that the person voted for had often subscribed his name,
" H. F. Yates ; " that he had formerh* held the same office, and

was at the time a candidate ; that people would generally apply

the abbreviation to him, and that no person was known in the

county besides, to whom it could apph*. A name, the Court sa}',

is the discriminative appellation or designation of an individual.

The abbreviations of Geo. and Hen. are not names, as George and

Henry are, but are signs used for such names by common consent

;

that is to say, the intent, b}- the use of such an abbreviation, to

point out a person bearing the full name, is proved by the com-

mon understanding ; and that when an abbreviation less full is

used, the intent (though it may not be inquired into by the board

of canvassers or selectmen, who are but ministerial officers,) may
be tried by a court and jur}', as any other question of fact, and

without an}' peculiar hazards of perjury or other evil results.

People V. Ferguson^ 8 Cowan, 102.

If such inquiries may be entered into by courts and juries who

are to administer the strict letter of the law, a fortiori they are

legitimate subjects of examination and decision by a body which

possesses the ultimate and final power of determining the election

and qualification of its own members, — and which, in giving effect

to the expressed will of the great body of the voters in any con

stituency, is not necessarily limited by the strict technical rules

that must prevail in trials at law.

The same doctrine is enunciated in the case of The People v.

Cooke^ 4 Selden, (N. Y.) R. 67. In Senate (Mass.) Document,
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No. 4, for 1843 and Senate (Mass.) Document, No. 3, for 1840.

In the case of Collins v. Douglass^ 1 Gray, 167, the right to

determine who is meant by a name, and that Peter was used for

and instead of Peter G., by circumstances collateral to the name

itself, was maintained. Peter G. Douglass was a poor debtor

under bonds for the libert}' of prison limits, and gave notice of his

intention to take the benefit of the provisions of law, for the relief

of poor debtors. His notice was signed Peter Douglass, omitting

the initial G. of his middle name, and objection was made in an

action on the bond, that his discharge was insufficient, by reason

of tbe omission of the initial letter of the middle name of the

debtor ; and it was urged that Peter and Peter G. were the names

of two different individuals ; that the notice did not inform the

creditor, that the person applying for the oath was his debtor, etc.

But the Court sa}' : His name is not the onl\' means it affords,

by which he may be identified and known by the creditor. His

profession and place of residence ; the court wherein the orig-

inal suit was prosecuted ; the precise amount of the judgment

against him, both in reference to damages and costs ; the date of

the execution, and the prison to which he was thereon caused by

the plaintiff himself to be committed, are all accurately named

and described. These circumstances are so direct and significant,

that it is impossible to doubt that the creditor knew who was

intended by the debtor named in the notice. This is sufficient."

So of a misnomer in the case of a deed, where the facts show a

latent ambiguit}-, evidence may be given to prove that Hiram

Gowing was used for Hiram G. Gowing, and in another case, it is

clearly implied, that where such an ambiguity existed, even the

name "James Maxwell" ma}^ be shown to have been used for

George. Pedbody v. Brown, 10 Gray, 45
;
Craivford v. Spencer,

8 Cush. 418.

In this case, there is existing the doubt, perhaps a latent ambi-

guity, as to the person for whom the votes " Jonas Champney "

and "J. Champney" were given, as taken hy themselves, equally

applicable to Champney, father and son. If, therefore, thej' may
be explained at all by any parol evidence, it would seem that such

evidence might, in accordance with these decisions, be given to

determine to which of the two they should be given, and for which

counted, — and the committee are of opinion that these votes,

under the circumstances stated, are to be counted for Jonas A.

Champney.

Upon the second question, various testimonj' was produced,

tending to show great irregularities in the manner of conducting
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the election in Adams, on the occasion when these votes were cast.

Your committee will only refer to such of them as in their judg-

ment are clearh' important, as affecting the regularity and purity

of elections, and such only as were proved and not disputed.

It appeared, then, in the first place, that the names of near!}-

one-third of all the persons who voted in the town of Adams at

that election, were entered upon the voting lists in pencil, si^er

the polls had been opened, and while the voting was going on ; in

very many cases, this was done with no other examination or

investigation as to the right of the person to vote, than his pre-

sentation of a tax receipt, which was taken, examined and passed

upon b}' one of the selectmen, without consultation with his col-

leagues, and without their personal knowledge ; and this, in a

communit}' composed largel}' of operatives, of uncertain and float-

ing residenc}'. In some cases, the vote was, in fact, deposited on

the mere showing of the tax receipt, which was then passed over

b}' the presiding officer to the person in charge of the check list,

and then, for the first time, the name of the person who had voted

was entered and checked. The presiding officer for this da}' was

the chairman of the selectmen, and the petitioner in this case.

Gen. Stats., chap. 7, sect 1),* provides that " The presiding offi-

cers, at meetings held for the elections of town and other officers,

shall be provided with a complete list of the persons qualified to

vote at such election ; and no person shall vote at an election,

whose name has not been previously placed on such list, nor until

the presiding officers find and check his name thereon."

Second. It was in evidence and admitted, that six boxes of

votes were counted during the day— the last of which contained

only about twenty votes ; that besides this sixth box, onh' one

box of votes was counted b}' the selectmen, or an}' of them, during

the day, or at any time at all ; while all the rest, amounting to

four-fifths nearly, of all the ballots cast, were wholly counted and

certified by four citizens of the town, who were invited to that

service by the selectmen, and who were not sworn to that service,

nor in any capacity sworn oflScers of the town.

Gen. Stats., chap. 7, sect. 1 /),•)- provides that ''The votes in

elections for national, state, county and district oflftcers, shall be

received, sorted and counted by the selectmen, and by the ward

officers," etc.

Third. It was proved and admitted that one, at least, of the three

lists, containing the names of legal voters, was presided over, and

• Now Pub. Stats., chap. 7, ^ 9. f Now Pub. Stats., chap. 7, § 26.
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the names thereon checked, and other names added thereto, dur-

ing the election, by a citizen of the town not an officer, and not

sworn.

Tren. Stats., chap. 7, sect. 1), provides, "That no person shall

vote, until the presiding officers find and check his name thereon."

It should be added that the selectmen were present, and in a

position to take notice of and oversee all the proceedings of the

election, and were a great portion of the day engaged personall}'

in the discharge of some official dut}'.

These irregularities, as it is claimed they are, under the pro-

visions of the statutes cited, are said to be sufficient to invalidate

the whole election of the town of Adams, on the occasion referred

to ; and it is urged that it is the dut}' of the committee and of the

house of representatives, for the great purpose of preserving the

purity of the ballot-box, and of guarding against the acts of irre-

sponsible persons, at such elections, to declare the said election

entirely null and void.

However irregularh' in fact this election was conducted, your

committee have no reason to believe that there was anything but

the best of faith in its conduct by those having it in charge, and

they have no reason to believe that any person was in fact injured

by what then and there transpired. And the}' have therefore

thought it their duty to report the facts to the house, for such con-

sideration as might become necessary, without themselves formally

pronouncing upon them any opinion.

It is conceded that if the election in the town of Adams, on the

da}' in question, was for any reason null and void, then the sitting

member Mr. Jonas A. Champney, will be entitled to hold his

seat by a plurality of from 20 to 25 votes.

In view, however, of the whole case as presented to them, your

committee (Mr. Stone of Newburyport dissenting) submit as tlieir

conclusion, that the sitting member is entitled to hold his seat, and

that the petitioner have leave to withdraw.

j[The report of the committee was accepted. H.J. 1867, p. 98.]
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SENATE AND H O U S E — 1 8 6 8.

Thomas Rice, Jr., v. A. K. P. Welch.

House Document, No. II. January 15, 1868. Joint committee on returns

of votes for councillors. Hon. Daniel Needham, Hon. Marshall Wil-

cox and Hon. Charles C. Dame, of the senate; William G. Bates of

Westfield, Willl\m Howland of Lynn, Warren Williams of Wor-
cester, Levi A. Abbott of Middloborough and Samuel T. Field, of

Shelburne, of the house,— Mr. Field not signing the report.

Legislature can go behind Betums to ascertain Election of Councillor. Under the

16th amendment to the Constitution, regarding the election of councillors, and pro-

viding that the governor, with five or more councillors, shall examine the returned

copies of the records of votes and issue his summons to such persons as appear to

be chosen councillors, and that the secretary shall lay the returns before the senate

and house of representatives on the first Wednesday in January, to be by them

examined and the election declared and published, the senate and house of repre-

sentatives have a right to go behind the returns of votes for councillor, and to cor-

rect any errors, especially if such errors are the result of fraudulent conduct.

Same. Burden of Proof. This right will be exercised only upon satisfactory pre-

liminary proof of such substantial facts or well grounded causes of suspicion ag

would induce strong conviction that fraud or mistake, prejudicial to the contestant,

might appear upon such examination ; and in the absence of such preliminary proof,

the returns of the city and town officials, as sworn officers, should stand as correct.

Same. Recount of Votesfor Councillor refused. The mere statement that the con-

testant and others have strong reasons for believing that important errors were

made in the return of votes, the correction of which would change the result ; that

the contestant was elected and a count of votes would so show; and the fact that the

votes at the subsequent municipal election in Cambridge had been counted by the

same persons who counted the votes for councillor, and in several cases errors were

found in their count of votes at such municipal election, are insufficient reasons for

a recount of votes for councillor.

The Committee of the senate and house of representatives, to

whom was referred the returns of votes from the several districts

for the choice of councillors, and to whom, also, was referred the

petition of Thomas Rice, Jr., of Newton, praying that he may be

declared to be elected, and be qualified, as councillor from the

third district, instead of A. K. P. Welch of Cambridge, have con-

sidered the subject referred, and beg leave to submit their final

report : The third councillor district consists of wards seven and

twelve of the city of Boston, of the cities of Cambridge and Rox-

bury, and of twenty-four towns, in thQ counties of Norfolk, Mid-

dlesex and Worcester. The returns appear to have been dul}'

made by the different recording officers ; the}' were examined by a

committee of the council, and upon this report it was declared that

Mr. Welch appeared to have been elected.
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The report of the council lincls the following state of facts, in

relation to the votes for councillor in the third district :
—

The whole number of ballots was 20,981

which were cast for the following persons :

"A. K. P. Welch" of Cambridge, .... 9,538

"A. K. P. Welch" (no residence named),. . . 754

10,292

. 9,191

. 222

1

. 834

37

1

10,286
" Orrin S. Knapp of Somerville, councillor for sixth

district," 299

"John Jones of Cambridge, for sixth district,"' . 45

"John Jones" (no residence named), ... 25

" Charles Adams, Jr, of North Brookfield," . . 28

"J. W. Denton of Cambridge," 1

" Jonas Chickering of Grafton," .... 1

" (Jeorge P. Carter " (no residence named), . . 2

"Peter Harvey " (no residence named), ... 1

"May," 1

403

Total, 20,981

This report of the committee of the council we find to be properly

witnessed by the returns. It appears that A. K. P. -Welch of

Cambridge received a plurality of six votes over any other person

voted for, and according^, if the returns show the true state of

the votes, he was duly elected as councillor for the third district.

Thomas Rice, Jr., one of the persons voted for, having notified

the clerks of said cities of Boston, Cambridge and Roxbury of his

intention to contest the election of Mr. Welch, and having re-

quested them to retain the ballots cast for such councillors, pre-

sented the petition which is referred to this committee, representing

that he, and not Mr. Welch, received a plurality of six votes, re-

questing an investigation, and a hearing for the purpose thereof,

and that, if it should be found that he was duly elected, he might

be qualified as such councillor.

Inasmuch as the petition did not allege in what respects the

returns failed to indicate anything different from the true facts as

to the votes cast, the committee requested him to furnish them

with a particular specification of the nature of the evidence, that

they might be able to judge of the propriety of opening a door to

" Thomas Rice, Jr., of Newton,"
" Thomas Rice, Jr., of Brookline," .

" Thomas Rice, Jr., of Cambridge," .

Thomas Rice, Jr. (no residence nam.9d),

" Thomas Rice of Newton,"

"T. Rice" (no residence named).
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the admission of evidence which might, perhaps, involve not only

protracted labor but great delay and expense. Mr. Rice, accord-

ingly, at the next meeting of the committee, laid before them a

specification, in which he refers to a letter, addressed to him by

John S. Marsh and twenty-four others of Cambridge, of the date

of Dec. 12, 18C7, in which they say that they ''have strong

reasons for believing that errors were made in the return of votes

for councillor ;
" and they request him to contest the seat of Mr.

"Welch. He also specified that citizens and voters in other cities

in the district had informed him that they had good reasons for

believing that important errors had been made, the correction of

which would change the result, if the ballots should be examined,

lie further specified that the votes cast at the municipal election in

Cambridge had been counted by the same persons who counted the

votes for councillor, and that, in several cases, errors were found

to have been reported ; but he nowhere expresses his grounds of

belief, or his belief, that such en-ors exist, in the whole of the

specification, other than an opinion arising frpm the inference, that

inasmuch as the officers of one or more wards in Cambridge had

made errors in counting the votes at the municipal election, there-

fore they might have done so in counting the votes for councillor.

The committee promised to hear the views of the counsel of

Messrs. Rice and Welch, upon the subject-matter of said petition
;

and they subsequently requested him to specify more particuUirly

the facts relied on by him. He therefore furnished the committee

with a second amended specification, in which he set forth his l)elief

that the returns in wards seven and twelve, in Boston, and from

the several wards in the cities of Cambridge and Roxbury are

eiToneous ; that he, and not Mr. Welch, was elected, and that a

count of the votes preserved in said cities, together with such other

evidence as might "be requisite," would establish such a conclusion.

The case presented is one of great diflSculty, as cases of statutory

or constitutional construction usually are. The sixteenth article

of amendment of the Constitution of Massachusetts provides for

the number of councillors, the districting of the Commonwealth

for the choice, the day and manner of election, and the mode of

filling the vacancies ;
and, to guard against delay in the organi-

zation of the government, it provides for the examination of " the

returned copies of the records " of the votes by the governor and

at least five councillors, and a summons by the governor of

those councillors who appear to be elected, to appear for qualifi-

cation on the first Wednesday of January. The article further pro-

vides that the Secretary of State " shall lay the returns before the

senate and house of representatives," on that day, " to be by them
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examined ;
" and, in case of an election, " the choice shall be by

them declared and published."

The Act of 18G3, chap. 144, as it is claimed, relates to this case.

It certainly speaks of all elections, held within the cities " of the

Commonwealth, and provides that all ballots shall, after their

count, be sealed up, and properly labelled and certified, and then

transmitted to the city clerk, to be kept not less than sixty days.

If, within the time of forwarding returns, or declaring the results

of an election, ten or more citizens of any ward shall declare their

belief of a mistake in a count, and shall specify wherein they

deem them in error," the clerk shall keep the votes, notify the

mayor and aldermen, who shall recount the votes of the ward, and

cause any mistake which may have been made to be rectified by

the clerk, according to their directions ; and if within sixty days a

candidate shall give notice of a contest for the office, the vote shall

be kept by the clerk, subject to the order of the body to which

such person shall claim an election.

This being the legislation upon the subject, it is contended by

Mr. Rice that it is our duty to grant him the examination he

demands ; to obtain from the city clerks the votes cast in the cities

of Cambridge and Roxbury, and the two wards in Boston ; and if,

upon a count, it should appear that there has been a mistake in

those returns, of a number sufficient to exceed the plurality of Mr.

"Welch, to declare him to be duly elected. On the other hand, Mr.

Welch protests against our right to open the count, or go behind

the returns. He contends that the Constitution gives no such

power, and that the statute contemplates an appeal from the count

of the ward officers, to the mayor and aldermen, whose decision is

to be final, as is that of the ward officers, in case no appeal is

taken
;
and, inasmuch as towns are not required to retain the votes

cast, he alleges that it would be unequal and unjust to annul an

election on the discovery of an error in the vote of a ward in a city,

when counterbalancing errors might be discovered in the returns of

towns, if their votes had also been retained for examination.

Upon a full consideration of the subject, the committee are of

the opinion that they have the right to go behind the returns, and

to correct any errors. Especially have they this right if these

errors are the results of fraudulent conduct, and they do not believe

that the article of amendment intended to provide that the governor

of the Commonwealth and at least five of the executive councillors

should go through the special task of adding up and comparing the

returns of the votes, and declaring what councillors aj^pear to be

elected
; and then, that a committee of the senate and house should

examine the same returns only, and report that those high func-
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tionaries had footed up the returns correctly, and that what had
appeared to them to be right, was right in fact It appeared to this

committee to be a much more natural construction, that, for the

purpose of prev(;nting delay in the organization of the government,

as the article itself expresses it, the governor and council should

certify the apparent choice of the candidates, and then that, in

case of a contest, a trial and hearing should be had of the real facts

in controversy, before a disinterested body,—the legislative branches

of the government.

But the committee are of the opinion that the exercise of the

right to go behind the returns is allowable only upon satisfactory

preliminary proof of such substantial facts or well-founded causes

of suspicion, as would induce strong conviction that fraud, or mis-

take, prejudicial to the contestant, might appear upon such exami-

nation ; and that, in the absence of such preliitiinary proof, or even

of an allegation thereof, the returns of the city and town officials,

who are sworn officers, should stand as conclusive.

The adoption of a contrary theory would leave it open to a

defeated candidate to demand of the legislature a minute examina-

tion of all the votes and the circumstances of an election, involving

almost endless issues, requiring days and weeks, and perhaps, an

entire session, although the contestant might not be able to state a

single fact indicative of mistake, error or fraud.

In the case before us there has been no averment or proffered

evidence of any distinct, independent or substantial facts, convinc-

ing us of the probability of frauds or errors in the return copies,

prejudicial to the contestant.

It will be observed that the committee of the council, in their

report of the apparent result of the election, allowed to the con-

testant all votes cast for Thomas Rice, Jr., of Newton, described

also as of Brookline and of Cambridge.

The correctness of this disposition of the votes is extremely

doubtful, but the committee have not thought proper to come to an

adjudication upon the subject.

The committee, therefore, respectfully report that it appears to

them that A. K. P. "Welch of Cambridge is elected councillor from

the third councillor district, and that Thomas Rice, Jr., the con-

testant, have leave to withdraw.

[The report of the committee was accepted. H. J., 18G8, pp.

34, 35, 40, 41 ; S. J., 18G8, pp. 39, 40.]
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SENA TE— 1868.

Gilbert Wait et al. v. Melville E. Ingalls.

Hon. Saml el W. Bowkrman. Hon. Wm. Gaston, Hon. Wm. Sciioulei:,

Hon. Clakk Paktridge and Hon. Harrison Tweed, Special Com-

niittee.

Senate Document, No. 146. March 31, 18G«. Report by Messrs. Gaston,

Schouler and Tweei>. — Mr. Bower.man dissenting.

Elicfibility of Senator. Inhahitancij. Upon the question whether a senator had

been an inhabitant of the Commonwealth for the space of five year< immediately

precedinsr his election (Nov. 5, 1S67), it appeared that he was born in Maine

and came to Massachusetts in September, 1862, where he entered the law school in

Cambridge, his name being catalogued as of Maine. At the time he was under age,

but had obtained his freedom from his father, and brought all his etfects with him,

intending to live and practise law in Massachusetts. He was admitted to the bar

there, Nov. 1, 1862, upon his petition, in which he stated he was a citizen of

that Commonwealth. In February or March, 1864, he went to Gray, Me., and

remained there until the following October, teaching school and opening an office

for the practice of law, boarding at a hotel, and leaving all his personal effects,

except those needed for use, in Boston ; he was elected a member of the school com-

mittee in Gray, Me., soon after his arriviil, the claim being made that citizenship there

was not a necessary qualitication for that office. He paid a tax there under protest

that he was not liable. He furnished in Portland, not supposing it affected his

domicile, a substitute in the army, which was credited to Gray, and for which that

town voted $50. He voted in Gray in 1864, under the belief that he could do so

while still retaining his domicile in Massachnsetts. He intended all the time to

return to Boston to practise law, was waiting for a promised position in a law office

there, and returned to Boston as soon as he obtained it. It was Tield, under the cir-

cumstances, that he had been an inhabitant of the Commonwealth for such space of

five years and was eligible to election.

R. M. Morse. Jb..^ jor petitioners.

BenJ. Dean for sitting member.

This case was submitted to the committee upon the following

statements of the parties, without further evidence :

—

In behalf of Petitioners.— Melville E. Ingalls was born

at Harrison, in the State of Maine, Sept. G. 1841. His father

then was, and since has been, an inhalntant of that place. In

September, 1862, he entered the law school at Cambridge, in this

State, as a student, giving his residence to Professor Parker, on

the 17th of that month, as Harrison, Me., and it was so recorded
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by the professor. On the 22d of September, Mr. Ingalls presented

to the college steward Professor Parker's certificate that he was

admitted to the law school, on giving the bond, or making the

deposit, as prescribed by the laws of the college, and there stated

to the steward, b3' whom it was at that time recorded, that his

residence was at Harrison, Me., and his room in Ramsay's Block,

Cambridge. The college catalogue for that term stated his resi-

dence and lodging-room in the same wa}'.

Nov. 1, 1862, at the term of the supreme court held in Cam-

bridge, he was admitted to practise in the courts of tiiis State.

His petition for admission, signed by himself, described himself as

of Cambridge, and represented that he was an inhabitant of this

Commonwealth.

A separate catalogue of the law school was published in March

of the following term. This was prepared by one of the students,

the librarian of the school. After the proof-sheets were ready, one

of the professors notified the students that the}* had opportunity to

coiTcct any mistakes in it. This catalogue stated the residence of

Mr. Ingalls to be Harrison, Me., and his room to be in Ramsa^-'s

Block.

Mr. Ingalls received the degree of LL.B. at the law school in

July, 1863. The rules of the college provide that a degree shall

be granted only to students who have attended three terms of the

school ; but if they have been admitted to practise as an attorney,

they are entitled to it, after they have attended two tenus. Mr.

Ingalls' name was at no time on the voting list in Cambridge, nor

was he ever assessed, nor did he ever vote or pay a tax there. In

April. 1863, he left his room at Ramsay's Block, and thereafter

boarded with his brother, Dr. Ingalls, in South Boston, attending

the law school, however, till the end of the term. After that time

he had no regular occupation, until, in February or March, 1861,

a few days before the spring election, he went to Gra}-, in the State

of Maine. There he resided till the conclusion of the town meet-

ing hereafter referred to, Oct. 15, 1^564. At the town meeting in

March he was elected one of the superintending school committee,

accepted the office, and entered uyHyn its duties. In the spring

and autumn he taught the high school in the place. He opened

a law oflSce, put out his sign, and did business as a law^-er

there.

In April, 1864, he was taxed by the assessors of Gray, a \yo\\

tax and a tax on his personal property (income from his profes-

sion), and subsequently paid the tax. His name was on the check

list of voters in the town, made up and certified by the selectmen
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on the 8th of August, 1864, and he voted at the State election,

Sept. 12, 18G-4.

On his own application to the provost-marshal in Portland, he

was enrolled in the militia of Gray for the purpose of furnishing a

substitute ; he furnished a substitute in July or August, 18G 1, and

at a town fueeting held Oct. 15, 18G4, the town voted to pay him

fifty dollars towards his expenses thereby incurred. He also was

enrolled in Boston in 18G3. Until 18G5 he was not assessed in

Boston, nor was his name upon the voting list, nor did he pay

taxes or vote there.

Ik behalf of Sitting Member. — In the case of Melville E.

Ingalls, — without admitting the truth of the facts certified in the

statement of Mr. Morse, — we consent that Mr. Ingalls' eligibility

to the office he holds, may be tried on that statement and the fol-

lowing : —Mr. Ingalls' father is a farmer in the town of Harrison,

in Maine, his farm being a poor one, and the land hard to culti-

vate. He gave his son, Melville E. Ingalls, his time, some time

before his arrival at majority, and he ever after depended on his

own exertions for support ; and when the latter came to Massa-

chusetts, he brought with him all his worldly possessions, consist-

ing of his books, wearing apparel, and money he had earned to

enable him to pursue his studies. He had been preceded by his

two brothers, who were all his family connections except his father,

and when he left home he left for good, w4th the intention of

making Massachusetts his future residence At Cambridge, when

he first arrived, he doubtless did describe himself as from Harrison,

Maine, but remembers none of the details stated by the other side,

with reference to the catalogues, steward, etc , and his attention

was not called to the preparation of the catalogue of 1863.

With reference to his stay in the town of Gray, it should appear,

that he was elected a member of the superintending school com-

mittee, on the Tuesday after his arrival in the town, and that at

the town meeting, it was urged b\' his opponents, that he was not

a citizen and therefore ineligible, and by his friends, that it was

immaterial whether he was a citizen or not, and that citizenship

was not a necessary qualification. The school he opened was for

a term of eight weeks. It was a private school, which he adver-

tised in order to obtain scholars, and called it a high school,

because he taught higher branches than were taught in the town

schools. The advertisement was merely for the term of eight

weeks. After the close of the school, he came to Boston and

renewed the efforts, hereafter mentioned, to obtain a situation

where he might enter upon the regular practice of his profession.
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Dnring this visit, he was promised a sitaation in the office of

Messrs. "Woodbury & Andros, as soon as Mr. Andros, who was
then ill, was able to attend the making of the necessary aiTange-

ments,— the supplying of the office with assistants being by Mr.

Woodbury, left to the discretion of Mr. Andros. Leaving it with

his brother to write him, he returned to Gray and received a letter

from his brother, that ^r. Andros thought he had better wait till

the active commencement of business in the fall. Mr. Ingalls

accordingly went to IlaiTison, assisted his father at hajing, and

returned to Gray, and advertised for scholars for a term of ten

weeks. About the 10th of October, 18G4, he received a telegram

from his brother, to come to Boston at once. He immediately

closed up his school, and an-ived in Boston on the 17th day of

October. Before he went to Gray at all, he had made efforts to

obtain a situation in Boston, and at all times intended to return to

Boston, whore his brothers were, and only went to Gray to earn

some money to enable him to carry out his designs for the prose-

cution of his profession in Boston. At Gray, he boarded at the

hot^l, and paid $1 (one dollar) a month for office rent. He
took with him to Gray, only the things h3 most needed, leaving

his other property at his brother's house in Boston. He objected

to paying his taxes at Gray, and only paid them the day he left

the town. The proceedings of his admission to the bar may be

handed to the committee. He was never admitted to the bar in

the State of Maine. As to furnishing a substitute, he was enrolled

in Boston in 18G3 ; and in 18G4, being in Portland, he was asked

in the street by a man, if he wanted him as a substitute. On the

impuhe of the moment, he accepted the proposition, and went

directly to the office of the provost-marshal in Portland, where he

had the substitute accepted and himself enrolled, for the object of

completing the entries and saving the expense of bringing the

substitute to Boston, and the danger of losing him ; and received

a certificate of exemption from draft anywhere, for three years.

The provost-marshal was from Gray
;
and, as this was the only

voluntary substitute that was accredited to Gray, the. town voted

SoO. And said transaction had, in his own mind, no reference to

the question of domicile or citizenship, but to meet his duty of

furnishincj a substitute for the war. Mr. Ingalls voted at Grav.

believing; that he had a right to do so, under the constitution of

Maine, by virtue of three months' residence there, though he still

had a domicile in Massachusetts, and believing that voting did

not affect his place of domicile.

Mr. Ingalls was elected by a majority of 669 votes.
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The Committee reported as follows : —The committee to whom
was referred the petition of Gilbert Wait and others, inhabitants and

voters in the sixth Suffolk senatorial district, requesting that the

seat of Melville E Ingalls may be declared vacant and a new

election ordered, respectfully submit the following report: The

case was presented to the committee, upon the written statement

signed by the attorney of the petitioners and by the attorney of

the respondent, herewith submitted The committee were much

aided in their deliberation, by the very lucid and able arguments

of the counsel of the respective parties.

The first question that presented itself to the committee was,

"Did Mr. Ingalls acquire a domicile in, or become a resident of

Massachusetts prior to November 5, 18G2? "

It appears from the written statement that Mr. Ingalls was born

in Harrison, in the State of Maine, on Sept. 6, 1841 ; that he

came to Massachusetts in September, 18G2, and entered the law

school at Cambridge. The committee were of the opinion that he

left Harrison with the intention of abandoning his domicile there
;

that he went to Cambridge for the purpose of completing his legal

education, and that he intended to prosecute his profession in

Massachusetts. These facts left no doubt in the minds of the

committee that Mr. Ingalls did become a resident of Massachusetts

prior to Nov. 5, 1862. This opinion was strengthened by the

fact that on the first day of November, 1 862, Mr. Ingalls presented

to the supreme judicial court of this Commonwealth a petition to

be admitted to the bar, in which he represented himself to be an

inhabitant of this Commonwealth ; that on this petition he was

admitted to practise as an attorney and counsellor-at-law in all the

courts of the Commonwealth. The committee, therefore, having

readily arrived at the conclusion that Mr. Ingalls became an

inhabitant of this Commonwealth prior to Nov. 5, 1862, come to

the consideration of the remaining question, viz. :
" Whethoi* the

domicile or residence thus acquired continued up to Nov. 5,

1867?"

Mr. Ingalls has actually resided in Massachusetts since Septem-

ber. 1862, with the exception of a period from Februar}^ or March,

1864, to Oct. 17, 1864. The petitioners claim that Mr. Ingalls

lost his domicile or residence in Massachusetts, in consequence of

certain acts done by him during his absence from this State. These

acts are mentioned in the agreed statement of facts, which accom-

panies this report. These acts, taken alone and unexplained by
the attendant circumstances, would undoubtedly be strong evidence

to prove that Mr. Ingalls did intend to abandon his domicile or

residence in Massachusetts ; but the committee do not regard any
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of them as conclusive upon the question. They are satisfied,

upon the whole evidence, that Mr. Ingalls came to Massachusetts

in September. 1862, with the intention of establishing a permanent

residence here ; that his absence was (and was by him then in-

tended to be) temporary ; and that he never lost his domicile or

residence in this State. Mr. Ingalls declares that his intention to

remain in Massachusetts has beeti constant and uniform. His

acts, subsequent to his absence, have been in entire conformity with

what he now declares to have been his intention preceding and

during his absence, and the committee are satisfied that his decla-

raticii is true ; and believing that Mr. Ingalls was an inhabitant

of this Commonwealth for five years next preceding his election

as senator, they recommend that the petitioners have leave to

withdraw.

[The report of the committee was accepted by a vote of 29

yeas to 5 nays. S. J., 18G8, p. 237.]

HOUSE— COMMITTEE ON ELECTIONS, 1868.

Messrs. Linus M. Child of Boston, Chairman; Heman B. Chase of

Yarmouth, Piiilo Chapin of Granby, David Cusiiing, 2d of Hingham,
Moses Pool of Rockport, Walter S. Sprague of Taunton and Wind-
sor N. White of Winchendon.

Henry P. Trask v. John McDuffee.

House unprinted— 1868. Report of Linus M. Child, Chairman.

[In this case, arising from the election in the Ninth Middlesex

District, the petitioner introduced evidence tending to show that

the votes cast for representative were improperly counted. At
the request of all parties, the votes were recounted by the commit-

tee, and it was found and reported that the original count by the

election officers was substantially correct, so that the sitting mem-
ber was entitled to his seat. The report of the committee was

accepted. H. J., 1868, p. 60.]
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Jacob B. Shaw v. Levi A. Abbott.

House Document, No. 59. February 12, 1S68. Report by Lixi s M.

Cnii.i>. Chairman,

Qualification of Voti-rs. lUsidencv. Where a voter, who was a school teaclier in

Middlelx)rough, notified the school committee in July, 1867, that he should not

remain longer unless his salary was raised, and, upon a refusal to raise it, had a

farewell gathering and took formal Iciive of his pupils and went to Maine, where he

arranged to enter a lawyer's office, and in the latter part of Angust, upon invitation

from the school committee, who had been unable to tind a teacher to supply his

place, returned to Middleborough, having obtained a release from his employer,

and resumed his school there, it was held that by his removal to Maine he changed

his residence and was not entitled to vote at the election of 1867.

Same. Where a voter, who had lived in Middleborough with his father, owning

real estate there, went to New York in the fall of 1866 to engage in business, intend-

ing to remain as long as business was good, and was called back by the illness of his

father in June, 1867, it was held, upon his statement, that he had no intention of

changing his home, but intended to return, that he was a resident of Middleborough,

and qualified to vote at the election of 1867.

Same. Where a voter, who had been living with his wife at his father's house in

Middleborough, went to Hudson in the fall of 1866 to get work, and stayed there

eight months with his wife, boarding for a time and afterwards keeping house, pay-

ing his tax in Hudson for 1867, but not intending, as he said, to make his home
there, but to stay there while he could get work, and returned to Middleborough in

June, 1867, it was held that he was not qualified to vote in Middleborough at the

election of 1867.

Same. Pauper. A voter, who, for some three months previous to Sept. 23,

18(57, had been assisted by the town to the extent of 823, on account of his

wife's sickness, and had, eight years before, received when four of his children

died in one month, which latter sum he had repaid, and after September 23d had

not been assisted, and was able, if well, to take care of himself, was held not a pau-

per, and his vote should be counted.

Same. A voter in Middleborough, living with a woman not his wife, who had

two children, was able to support himself, but the woman was unable to support

herself, and the town of Carver, in which they all had a settlement, employed a

neighbor to give him and liis family 81.50 per week, which was regularly paid to

them, mostly in provisions ; it was held that he was a pauper and not qualified to

vote.

Double voting. Where two votes for the same candidate were found folded, and
so close together that it could hardly be discerned that there were two, and they

were laid aside by one of the selectmen, with the intention of calling the attention of

the selectmen to them, and afterwards, having become mixed with other votes, were

both counted,, it was held, upon the evidence, that one vote should be rejected.

The Committee on Elections, to whom was referred the petition

of Jacob B. Shaw of Middleborough, claiming the seat now
occupied by Levi A. Abbott, a representative from the Plymouth
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district, would respectfully report : That, in consideration of the

numerous and delicate questions presented in the investigation of

this case, they have concluded to present the evidence to the

house, that they may'understand the matter.

It appeared in the hearing of this case that, at the regular

election in November, the selectmen of the town of Middleborough

declared that the vote for representative from that town was a tie

vote ; and that a second election was held, in which Levi A. Abbott,

the present occupant of the seat, was declared elected.

The petitioner, Jacob B. Shaw, petitions for the seat on the

ground that by the first election he was elected, and to sustain his

petition offered the following evidence. It was shown to the com-

mittee, that at the first election, one Mitchell voted for Mr. Abbott,

and it was claimed that he had no right to vote, for the following

reasons. Said Mitchell had be6n a school teacher in Middleborough,

and at the close of the term in July, 1867, he informed the com-

mittee of the school that he could not longer remain as teacher,

unless they raised his salary, in a manner proposed by him. The

committee refused to accede to the proposition. There was a

farewell gathering had, and the teacher took formal leave of his

scholars, and the town of Middleborough, and went to Farmington,

Maine, and made an agreement with a lawyer there to remain in

his ollice to study law, and perform certain duties. It also ap-

peared, that when he went to Farmington he had no intention of

returning at all, and had settled in Farmington for the present. In

the latter part of August, the committee, having tried in various

directions to procure a teacher for the school, and being unable to

do so, and two individuals having offered to defra}" the additional

expense, tlie said Mitchell, having procured a release from his

employer, returned to Middleborough and taught the fall term of

the school. The committee were unanimoush' of the opinion tliat

said Mitchell had no right to vote.

It was also proved that one Standi sh voted for Mr. Abbott, and

that he had not paid a tax assessed within two years.

The committee were unanimous in the opinion that his vote

should be thrown out.

It also appeared that one Phinne}', who voted for Mr. Abbott,

had lived at IMiddleborough with his father ; that he owned real

estate in said town, and in the fall of 1866 he went to New York

State to engage in the business of shoemaking ; that he went with

the intention of staying as long as business was good, but was

recalled home by the sudden illness of his fiither about eight

montlis :ift('rw;irds, arriviIl^• home in June, 1867. He testified
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that he had no intention of changing his home, but intended

to come back to Middleborough.

The committee were not unanimous on this case, but the majority

thought he had a right to vote.

The remonstrants then introduced testimony and proved that

one Wood left Middleborough in the fall of 1866, and went to

Hudson in this State ; that previous to his departure he had lived

with his wife at his father's house in Middleborough ; that he

went to Hudson to get work ; that he stayed there about eight

months with his wife ; the first part of the time he boarded, and

the last part of the time he kept house ; that he had no intention

of making Hudson his home, but only to stay there while he could

get work ; that he came back to Middleborough in June, 1867
;

that he paid a tax for 1867 in the town of Hndson.

The committee were divided on this case, a majorit}^ thinking he

had no right to vote in ^liddleborough. He voted for Mr. Shaw.

It was also shown that one Cobb, who lived -in Middleborough,

for some three months previous to Sept. 23, 1867, had been assisted

by the town to the extent of twenty-three dollars on accouut of the

severe sickness of his wife, who died Sept. 23, 1867 ; that he had

some eight years before, been assisted by the town to the extent

of about forty-five dollars, when he lost four children in oue month,

which amount he had repaid to the town. It appeared that since

September 23, he had not been assisted, and was able, if well, to

take care of himself. It was claimed that he was a pauper, and

his vote should not be counted. He voted for Mr. Shaw.

The committee were unanimous in the opinion that he was not a

pauper, and his vote should be counted.

It was also shown that Edward Dunham had lived in Middle-

borough for eight years ; that he lived with a woman, who had

two children, and who was not his wife ; that Dunham earned

sufficient for his support ; that the woman was unable to take care

of herself ; that they all had a settlement in the town of Carver
;

and that said town employed a neighbor to give to Edward Dunham
and family $1.50 per week, which was regularly paid to them, in the

way of provisions mostly.

The committee were divided on this case, but the majority

thought that Dunham was a pauper, and his vote should be thrown

out. He voted for Shaw.

It was also proved, that after the votes were put in a box and

turned from the box into a basket, that when taken out of the

basket two votes that were folded together were found by one

selectman, and shown to the rest ; and that the votes were close
*
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together, so that it could hardly be discerned that there were two.

That the two votes were not creased together, but folded in such a

manner that if they were thrown by one person it was evidently

accidental. The matter was called to the attention of the select-

men, and the two votes were laid aside by one of the selectmen,

who testified that he intended to call the attention of the board

to them, but the votes having become mixed with the others were

both counted. These votes were for Shaw.

The committee were divided on this, a majority thinking one vote

should be thrown out.

Under these facts, the petitioner claimed that Mitchell and

Standish, who voted for Mr. Abbott, ought not to have voted ; that

Phinney, who went to New York, and AVood, who went to Hudson,

stood in the same position, and would offset each other. Also, that

Dunham and Cobb were not paupers, and had a right to vote ; and

that as to the double vote, the selectmen having examined it

and having decided to count it, that the committee, not having seen

the votes, should not reverse the decision of the selectmen, on a

question of this sort, without very strong evidence.

And thus that Mr. Shaw was at the first election elected by a

plurality of two.

The remonstrants claimed that Mitchell, having been absent from

Middleborough only eight weeks, did not lose his right to vote ;

that Phinney did not lose his residence by going to New York ; but

that Wood, who took his wife to Hudson, did lose his residence.

Also, that Dunham and Cobb were paupers and could not vote,

and that one person threw two votes, and one of them should be

thrown out. And hence Mr. Abbott was elected by a plurality of

three votes.

Under these facts and claims, and in consideration of the close-

ness of the case, the committee have concluded to submit the facts

of the case to the house, and have instructed the chairman to

report that a majority of the committee give the petitioner leave

to withdraw, and that Mr. Abbott has a right to the seat now

occupied by him.

[The report of the committee was accepted. H. J., 1868,

p. 134.]
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HOUSE — COMMITTEE ON ELECTIONS, 1870.

Messrs. Charles H. Merriam of Leominster, Bainbridge Hayward of

Milford, John E. Fitzgerald of Boston, Francis Edson of Hadley,

Noah Rankin of Erving, William H. Wormstead of Marblehead,

and John Rhodes of Millbury.

In re David S. Draper.

House Document, No. 38. February 1, 1870. Report by C. H. Merrlam,
Chairman.

Bepresentafive not qualifying. Seat vacated. Where a member elect of the

house failed to qualify, and, after an order of the house that the committee ascertain

whether he intended to qualify, and if he did not, to consider the expediency of

declaring the seat vacant, an invitation was sent to him by the committee to state

his intention, to which he made an indefinite answer, the house declared the seat

vacant and ordered a new election.

In this case the Committee on Elections were directed by the

order of the house, dated Jan. 20, 1870, to ascertain whether

David S. Draper of Great Barrington, the member elect from the

seventh Berkshire district, intended to be qualified and to take his

seat in the house, — and if not, to consider the expediency of

declaring the seat vacant and of ordering a new election. The

committee under this instruction enclosed a copy of the order of

the house to Mr. Draper, and notified him in a letter dated Jan»

20, 1870, that they would be ready to hear, at any time on

or before the 27th day of January, any communication he might

have to make on the subject. In reply to this communication Mr.

Draper wrote to the chah-man of the committee, Jan. 24, 1870, as

follows :
—

Dear Sir: — I duly received your letter of the 20th inst., with copy

of order therein enclosed.

Business engagements will prevent my giving the required attention

on or before the time indicated, but will do so as soon thereafter as pos-

sible. Yours respectfully, David S. Draper.

The committee thereupon reported :
—

The Committee on Elections, to whom was referred the order

of Jan. 19, 1870, relating to " the seat of the member elect from

the seventh district of the county of Berkshire," have attended

to the matter and report that, on the 20th day of January instant,
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they forwarded by mail to David S. Draper, the member elect for

said district, a copy of said order, with a letter enclosed ; that on

the 28th day of said January, they received a letter from said

Draper in reply, which said last-named letter is herewith sub-

mitted ; that the letter of said Draper, appearing to be entirely

indefinite as to the course which he proposes to pursue in the

premises, as well as to the time when the house may expect a

decision from him, whether he will appear and qualify or not, and

nearly a month of the session having already, passed with the dis-

trict unrepresented, it would seem as if justice to the district, and
a proper regard to the enforcement of the rule requiring the mem-
bers to be present, and of the right of the house to have those

present who have been elected as members and control the right

to the seats, demand immediate action in the case. They there-

fore report the accompanying resolution and order.

[The resolution declared the seat of said Draper vacant. H.

J., 1870, p. 83. The resolution was adopted, and a precept issued

for a new election. 76., p. 93. Herbert C. Joyner was elected

to fill the vacancy, and was qualified and took the seat. 76., 212.]

Henrt T. Holmes v. Andrew L. Haskell.

House Document, No. 163. March 10, 1870. Report by C. H. Merriam,
Chairman.

[In this case the petitioner claimed the seat as representative

from the thirteenth Suffolk district, occupied by the sitting mem-

ber. The committee found that one ballot cast, which had the name

"H. T. Holmes'* upon it, for representative, should be counted for

the petitioner, Henry T. Holmes of Chelsea. By counting this

vote for him the election, upon the returns, resulted in a tie vote

between the petitioner and sitting member. But other evidence,

not reported, in regard to the voting and counting, showed that

the petitioner did not receive a plurality of votes at the election,

and was not entitled to the seat. The committee thereupon re-

ported that the petitioner have leave to withdraw, and the report

was accepted. H. J., 1870, p. 255. Daniel W. Gooch appeared

for the sitting member.]
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GiLMAN M. Palmer v. Jonas E. Howe.

House Document, No. 185. March 15, 1870. Report by Messrs. Mer-

RiAM, Hayward, Edsox, Rankix, Wormstead and Rhodes,— Mr.

Fitzgerald dissenting.

Practice in Election Controversy. Petitioner can file Specifications setting out new

Allegations. Under a general allegation, in a petition for the seat, that the petitioner

received a plurality of votes cast, he can file specifications before the committee,

setting up fraudulent conduct on the part of the selectmen of certain towns in the dis-

trict, and claiming that by reason thereof the entire vote of those towns should be

rejected, so that he would have a plurality of all the remaining votes cast in the

district.

Evidence. Voter need not state for whom he voted. A voter cannot be compelled

to disclose, either directly or indirectly, the character of his vote, when voting by

ballot, and he cannot be required to testify before the committee for whom he voted,

nor to what party he belonged.

Same. This exemption from obligation to disclose the character of his vote, or

for whom cast, is a personal privilege which can be claimed only by the voter him-

self, and the question can therefore be put to the witness, and if he sees tit to

answer, there is no objection to the testimony.

Same. Evidence how Person voted. Upon the question for whom a person voted,

evidence of persons seeing the hallot cast, statements of the voter to other persons as

to how he had voted, and evidence that the voter was generally reported to belong

to a certain political party, were admitted as competent.

Charles G. Stevens and A. A. Rassey for j^etitionei'.

John T. Dame and Edward Avery for sitting member.

The Committee on Elections, to whom was referred the petition

of Oilman M. Palmer of Clinton, praying to be allowed a seat in

the house as member from the seventh Worcester district, and

that the certificate granted to Jonas E. Howe be declared invalid,

having heard the petitioner and said Howe, and having considered

the matter, a majority of the committee submit the following

report : The claim of the petitioner in this case in his petition is,

that at the annual election held Nov. 2, 1869, Jonas E. Howe, the

sitting member from the seventh district of the count}' of Worces-

ter, had but nine votes more for representative than he did ; that

more than ten of the persons who voted for said Howe were not

qualified to vote at said election ; and that he, the said Oilman M.
Palmer, received a pluralit}' of all the votes of qualified voters cast

at said election, and was therefore elected ; and for this reason

asks that the certificate of election given to said Howe be declared
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invalid, and that he may be allowed a seat as a member of the

house.

On motion made by counsel for the sitting member, the claimant

was ordered to file a written specification of the grounds on which

he claims the votes for said Howe to be illegal, and he did file a

set of specifications, in which he claims that more than ten persons,

who could not read or write, voted for said Howe, and who were

not within, and of, the exceptions contained in the twentieth article

of the amendments of the Constitution of this Commonwealth
;

that more than ten persons voted for said Howe at said election

who were not residents of the towns in which they so voted ; and

that more than ten persons voted for said Howe at said election

who had not paid a tax assessed upon them in this State within

two 3'ears next preceding the election named.

In the course of the trial the claimant's counsel oflTered to show

that the selectmen of Northborough and Clinton, two of the towns

composing said district, had acted so fraudulentl}' in making up

the voting lists for said election, and in the management of the

elections themselves, in these two towns, that the entire vote of

the two towns should be thrown out and discarded ; and that the

claimant, having a pUiralit}' of the votes cast in Berlin, the ouh*

remaining town, was entitled to the seat. Tiiis evidence was

objected to because there was no allegation of fraud in the petition.

Whereupon the counsel offered to file specifications setting up the

fraud, but the counsel for Howe objected to the filing of the speci-

fications. The committee, however, allowed the specifications

to be filed, and the evidence to be introduced, upon the ground

that there was a general allegation that the petitioner received a

plurality of the votes cast, and if the votes of these two towns

were discarded he would have a pluralit}- of all the remaining

votes cast in the district.

Under this last specification a large amount of testimony was

introduced b\' both parties ; but the committee, after a full consid-

eration of the matter, are unanimously of the opinion that, while

there were some acts on the part of the selectmen of these towns

which were clearl}' illegal, and others which were irregular, there

was no such evidence of fraud as would warrant the committee in

recommending that the vote in these towns be thrown out, and the

seat given to the claimant on the vote of a single town, repre-

senting but a mere fraction of the district.

Under the first specification filed, the committee are unanimous

in finding, from the evidence, that two persons voted in the town of

Northborough, at the election referred to, who were not at the time
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residents of that town ; but they also find that one of these persons

voted for each of the parties contesting the election, so that the

result is not affected thereby. The committee also find, unanimously,

that one person voted in Clinton at said election, who had not paid

a tax assessed upon him in this State within two 3'ears next pre-

ceding said election, as required by law ; and that fifteen other

persons, all naturalized Irishmen, who could not read or write, and

who were not within any of the exceptions in the twentieth article

of the amendments to the Constitution of the Commonwealth, had

also voted for representative in Clinton, at said election.

These sixteen persons all appeared before the committee, and

the counsel for the claimant proposed to ask them for whom they

voted for representative at the election named, and on the first one

called, declining to answer the question for whom he voted for

representative in Clinton at the last election, asked the committee

to require him to answer. The committee declined to make the

requirement, on the ground that the voting being by ballot, it came

under the rule laid down in section 199 of Cushing's Law and

Practice of Legislative Assemblies, and adopted, not onl}' for the

government of the house, by its seventy-second rule, but for its

committees on elections as well. The witness was then asked to

what part}" he belonged, but he declined to answer ; and the com-

mittee ruled that this came under the same rule, and that a voter

could not be compelled to disclose, either directly or indirectly, the

character of his vote, when voting by ballot. The committee also

ruled that this exemption from being required to disclose the

character of the vote, or for whom thrown, was a personal privilege

which could only be taken advantage of b}" the voter himself, and

that the question might, therefore, be put to the witness, and if he

saw fit to answer there was no objection to the testimony. Two
of these sixteen persons answered the question, one stating that he

voted for Howe and the other, for Palmer. The others all declined

to answer. This left fourteen votes without any evidence for

whom they were cast. In two cases, it was proved, by those who
stood by at the polls and saw the votes as the}^ were put in, that

they were for the sitting member, and in three other cases it was

proved that the persons named had stated to the witnesses that

they voted for the sitting member. This left nine votes without

any evidence for whom they were cast.

The claimant then called three witnesses, — one a deputj^-sheriff

in Clinton and a resident on the territory now embraced within that

town for thirty years, one a trial justice in that town and a resi-

dent there for twenty years, and the other a well-known citizen,
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all active members of the republican party, and also members of

the canvassing committee of that part}^ last fall and for longer or

shorter periods before, — to testif3' as to the party to which those

persons belonged. These witnesses stated that they had obtained

their knowledge of the reputation of these persons chiefl}- while per-

forming their duties as members of canvassing committees in dif-

ferent' years, but that they had some knowledge of them outside of

these duties. Five of the nine persons were naturalized in 1860,

and all three of the witnesses testified that they knew four of them,

and that they were reputed to be democrats, and two of the three

witnesses testified the same in regard to the fifth. One of the re-

maining four was naturalized in 186G, and two of these witnesses

testified the same in regard to him as they had done in relation

to the other five, and one of the two said that this person had

stated to him that he was a democrat. One of the remaining three

was naturalized in 1867, and one only of these three witnesses

testified that he knew him, and that he was reputed to be a demo-

crat. The remaining two were naturalized Oct. 26, 1869, and

all three of these witnesses testified as to the one, and two of them

as to the other, that they knew them, and that the}' were reputed

to be democrats. No evidence was introduced to contradict or

control this testimony. The majority of the committee signing

this report are of the opinion that this evidence is sufficient to

establish the part}^ connection of these persons as being democrats.

There was other evidence tending, in the opinion of the majority

of the committee signing this report, to show that it was well

understood in Clinton that these persons were democrats, but they

do not feel that it is necessar}' to report it, unless the house order

all the testimon}', so far as taken down, to be reported.

The fact being established that these nine persona casting the

illegal votes belonged to the democratic party ; and it being

proved and admitted that Jonas E. Howe, the sitting member, is a

democrat, and well known in the district as such ; and that Oilman

M. Palmer, the claimant of the seat, is a republican, and well

known as such in the district ; and that the}' were opposing candi-

dates at the election ; in the absence of any testimon}^ to the con-

trary, the majorit}' of the committee signing this report are of the

opinion that, by parliamentary' law, as laid down in said one hun-

dred and ninety-ninth section of Gushing, and explained by the

foot note thereto, it is to be presumed that these nine persons

voted for the sitting member. This presumption was not denied,

at the time, by the counsel for the sitting member, provided party

lines were strictly drawn, and evidence was introduced to show
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that there were otiier issues involved in this election, and among

others, that of license or prohibition of the sale of intoxicating

liquors ; and it was proved that a large number of the republicans

voted for Mr. Howe ; but it was not proved, except in one instance,

and this by a man who was not at all clear as to how he did vote,

that a single democrat voted for Palmer.

The majority of the committee signing this report, upon this

evidence, and the law as they understand it, find that sixteen out

of the eighteen illegal votes found to have been cast at the election

referred to, were cast for Jonas E. Howe, the sitting member, and

that the other two illegal votes, so far as the evidence shows, were

cast for Oilman M. Palmer, the claimant for the seat.*

* [Note by the Editors. Qualified Voter need not disclose for whom he voted.

That a qualified voter cannot be required to testify, directly or indirectly, for whom
he voted, is well settled by authority. Ballot voting necessarily implies the right of

secrecy on the part of the voter. " This object would be accomplished very imper-

fectly if the privacy, supposed to be secured, was limited to the moment of deposit-

ing the ballot. The spirit of the system requires that the elector should be secured

then and at all times thereafter against reproach or animadversion or any other

prejudice, on account of having voted according to his own unbiassed judgment;

and that security is made to consist in shutting up within the privacy of his own
mind all knowledge of the manner in which he has bestowed his suffrage. " Denio,

C. J., in People v. Pease, 27 N. Y. 81. And see, People v. Cicotte, 16 Mich. 283;

Reed v. Kneass, 2 Parsons (Phila.), 366; Respublica v. Ray, 3 Yeates (Penn.), 66;

State v. Olin, 23 Wis. 309; State v. Hilmantel, lb. 422; McCrary Elections, ^ 194—

196.

Nor can others disclose without Voter's consent. " The courts have held that a

voter, even in a case of a contested election, cannot be compelled to disclose for whom
he voted ; and for the same reason we think others, who may accidentally, or by trick

or ai'tifice, have acquired knowledge on the subject, should not be allowed to testify

to such knowledge, or to give any infoi'mation in the courts upon the subject. Pub-

lic policy requires that the veil of secrecy should be impenetrable, unless the voter

himself voluntarily determines to lift it; his ballot is absolutely privileged, and to

allow evidence of its contents, when he has not waived the privilege, is to encourage

trickery and fraud, and would, in effect, establish this remarkable anomaly, that,

while the law from motives of public policy establishes the secret ballot with a view

to conceal the elector's action, it at the same time encourages a system of espionage,

by means of which the veil of secrecy may be penetrated and the voter's action dis-

closed to the public. " Cooley, Constitutional Limitations, pp. 763, 764. So, in Peo-

ple v. Cicotte, supra, the court held that evidence for whom a legal voter had voted

was incompetent, unless the voter himself had, at the time of voting, made the con-

tents of his ballot public by his own consent. No knowledge obtained without his

consent was admissible, and evidence of his statements concerning his vote, whether

made before or after casting it, not accompanied by a voluntary exhibition of its

contents, was equally inadmissible. The statement by Mr. Gushing (Laic and Prac-

tice of Ley. Assemblies, ^^99), relied on by the committee, is this :
" When the vot-

ing is by ballot, a voter is not compellable to disclose the character of his vote or to

testify for whom he voted on a given occasion. When it becomes necessary, there-

fore, on the trial of a controverted election, to show for whom votes by ballot were

given, and such a voter refuses to appear, or appearing refuses to disclose for whom
he voted, evidence is admissible, of the general reputation of the political character
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This will make the vote for representative in the district stand

as follows :
—

Whole number of votes returned for Jonas E. Howe, . . . 481

Deduct illegal votes cast for him, 16

This leaves the whole number of legal votes cast for Jonas E.

Howe, 465

Whole number of votes returned for Gilman M. Palmer, . . 472

Deduct number of illegal cast for him, 2

Which leaves the whole number of legal votes cast for Gilman
M. Palmer, 470

Deduct whole number of legal votes cast for Jonas E. Howe, . 465

This leaves a plurality for Gilman M. Palmer of ... . 5

of the voter, and as to the party to which he belonged at the time of the election."

If this is meant to apply to qualified voters, the statement is not supported by
authority. Mr. Gushing cites, as his authority, a speech of Mr. Jenkins of New
York in Congress in 1846, upon the New Jersey controverted election (IG Cong. Globe,

App. 4oo ) in which the position was assumed that their declarations and reputation

as nienihers of a party, were competent, to show how certain students, claimed to

have been disqualitied, had voted. If these students were qualitied voters, the evi-

dence violated their privilege of secrecy ; if not qualified, they were not entitled to

the privilege. It may be added, however, that very seldom is it necessary to inquire

for whom qualified voters voted. The inquiry is important mainly where the votes

were illegal.

rrn ilege can be tcaired by Voter. But this privilege of secrecy is purely personal,

and the voter can, at any time, waive it, and testify for whom he voted, even if the

party against whom he testifies objects. Reed v. Kneass, and cases cited, supra.

Such evidence from the voter regarding the person voted for is to be distinguished

from evidence of the voter's intentitm in the case of an imperfect ballot, referred to

in the case of U'rtffht v. Hooper, ante. In that class of cases it is held that the

voter cannot testify how he intended to vote by a particular ballot cast by him, but

in this case the question is, what ballot did he cast ? In other words, the evidence is

oflFered to establish a fact, not to prove an intention. Reed v. Kneass, supra.

Privilege does not extend to Persons voting illegally. The committee, in the alx)ve

report, were in error in assuming that voters, found by them to have been unqualified,

were entitled to the privilege of secrecy regjirding their votes. This privilege on the

part of witnesses is strictly confined to those who were legally entitled to vote at the

election in question, and never extends to those whose votes were illegal. The pro-

tection continues, where the voter's right to vote is disputed, until his want of qual-

ification is proved; then the inimimity ceases, and the contents of the ballot voted

can be proved without his consent. People v. Cicotte, 16 Mich. 283. So, in StcUe

V. Hilmantel, 23 Wis. 422, the court refused to extend the privilege to a person

who, although a qualified voter, had not been registered as required, so that his vote

was illegal. See McCrary, Elections, ^ 297.

Evidence to shotc how unqxialified Voter voted. The person voting illegally, having

no privilege of secrecy as to his vote, cannot retuse to testify for whom he voted, on

the ground of any privilege as a voter. But as illegal voting is a criminal oflTence,
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The majority of the committee signing this report, for the reasons

herein stated, report the accompanying resolve [that Howe was

he is not obliged by his evidence to criminate himself. The privilege of declining to

answer on this ground is the personal privilege of every witness, but if he does not

claim it, the person against whom he testifies cannot object upon this ground. State

V. Olin, 23 Wis. 310 ; Commomoealth v. Shaw, 4 Cush. 594.

Where the unqualified voter is not examined, or refuses to answer, or fails to

remember for whom he voted, it is competent to resort to circumstantial evidence to

establish the fact. McCmri/, Elections, § 293. The question is unsettled, whether,

to prove the fact, the declarations made, not under oath, by such voter, before or

after voting, as to the person for whom he intended to vote, or had voted, are

admissible. In the above report, the committee admitted them. But in the Dresden

case, Massachusetts Election Cases, Gushing, S. & J., 201, such declarations were

expressly excluded. In the controverted election case, in the 42d Congress, of Cessna

V. Myers, Smith's Cong. Election Cases, 60, Mr. Geo. F. Hoar, reporting for the

committee, expressed grave doubt as to the admissibility of such declarations

;

saying:—"Another question of importance, which has arisen in the discussion of

the cause, is the question whether evidence of the declarations of alleged voters,

made not under oath, in the country, should be received to show the fact

that they voted, or for whom, or that they were not legally entitled to vote. Some
of the committee think that such evidence ought in no case to be admitted

;
except,

of course, so far as declarations, made at the time, of the party's intent or under-

standing as to his then present residence, or his purpose in a removal, is admissible

as part of the res gestcc. All of the committee are of opinion that such evidence is

to be received with the greatest caution, to be resorted to only when no better is to

be had, and only acted on when the declarations are clearly proved and are them-

selves clear and satisfactory " Mr. McCrary shares this doubt. McCrary, Elections,

^ 270-273. Gilliland v. Schuyler, 9 Kansas, 569. Such declarations were excluded

in other cases before Congress. Newland v. Graham, 1 Bartlett, Cong. Election

Cases, 5; New Jersey Case, lb. 19. But declarations of persons voting, concerning

their votes, were held admissible as evidence in Vallandigham v. Campbell, lb.

223. To the same effect see State v. Olin, 23 Wis. 310; State v. Hilmantel,

lb. 422; People v. Pease, 27 N. J. 45; in which cases such declarations were

admitted on the ground that such voters are to be regarded in effect as parties to the

proceeding, so that their declarations are admissions.

The fact that a person voted can be shown by the check on the voting list. Peo-

ple V. Pease, supra. The fact for whom he voted, after proof of the illegality of the

vote, can be proved by persons seeing the ballot deposited, or other evidence as to

his acts. Evidence of his party relations and reputation is of more doubtful compe-

tency, though perhaps the doubt is applicable more to the weight to be given to the

evidence, than to its admissibility. Judge Cooley says upon this :
" A very loose

system prevails in the contests over legislative elections, and it has been held that

when a voter refuses to disclose for whom he voted, evidence is admissible of the

general reputation of the political character of the voter, and as to the party to which
he belonged at the time of the election. This is assuming that the voter adheres

strictly to party, and always votes the * straight ticket,' an assumption which may
not be a very violent one in the majority of cases, but which is scarcely creditable

to the manly independence and self-reliance of any free people; and however

strongly disposed legislative bodies may be to act upon it, we are not prepared to see

any such rule of evidence adopted by the courts." Cooley, Co7istitutio7ial Limita-

tions, p. 764, note. And the action of the house, in the above case, in substituting

the minority report, if based upon the reasons stated in it, that the evidence was
insufficient to show how the persons in question had voted, seems to affirm the

views of this eminent authority.]
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not entitled to the seat, and that the petitioner, having a plurality

of the votes, was duly elected and entitled to the seat.

[Mr. Fitzgerald submitted a minority report, finding that the

evidence failed to show that the persons found by the majority not

to have been legal voters, and to have voted for the sitting member,

had so voted, and stating other reasons for confirming the sitting

member in his seat. Upon presentation of the report, it was

amended by substituting the recommendation of the minority that

the petitioner have leave to withdraw, and the sitting member was

declared entitled to the seat. H. J., 1870, p. 282. The action of the

house was presumably based upon the opinion of the minority

member that the evidence was insufficient to prove that the votes

found to have been illegal, or enough of them to change the result

of the election, were cast for the sitting member. The case, with

the accompanying note referring to the authorities upon the question

»

is published by the editors as of value as a precedent.]
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SEN ATE — 187 1

.

James H. Leland v, Francis W. Bird.

Hon. Stepiiex H. Rhodes,. Hon. Adin Thayer, Hon. Orlando B. Tex-

NEY, Hon. Richard Goodman, and Hon. George F. Richardson,

Special Committee.

Senate Document, No. 13. January 13, 1871. Report by Mr. Rhodes,

Chairman.

Rejection of Returnfor alleged Error refused. The fact that the vote for senator in

a town was much less than that for other candidates on the same general ticket, and

fourteen less than the number of names checked on the voting list (it being conceded

that the vote for governor and lieutenant-governor was erronously returned), will

not, in the absence of evidence connecting the error in the vote for governor and

lieutenant-governor with the senatorial vote, warrant the rejection of the return for

senator in that town, or the ordering of a new election.

The Special Committee to whom was referred the petition of

James H. Leland of Walpole, for a seat in the senate from the

third Norfolk senatorial district, having heard all parties interested

who desired to be heard, respectful!}' submit the following report r

The petitioner claims that, through mistake or otherwise, the votes^

cast in the town of Norfolk, at the last general election, were so-

carelessly and erroneousl}- counted that it is impossible to ascertain

the true count thereof ; and that for this reason the returns of votes

of said town ought to be rejected. As the petitioner had a plurality

of the votes given in the remaining towns of the district, he pra^'s

to be admitted to a seat in the senate.

It appeared in evidence before the committee, that on the day

of election the polls were opened in the town of Norfolk about ten

o'clock in the forenoon, and closed between the hours of two and

three o'clock in the afternoon ; and that the votes were received,

sorted and counted by the selectmen, and public declaration made
of the result in open town meeting as required b}" law.

By the marks placed upon the check list used on election day,,

opposite the names of those who voted, it appeared that one hundred

and six persons had cast their ballots, but the returns show that

the whole number of votes given for governor, was one hundred

and twenty-one, and for lieutenant-governor, one hundred and

twenty-three.
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For the candidates for other oflSces, the whole number of ballots

cast was as follows, viz. :
—

For Secretary of the Commonwealth,
Treasurer and Receiver-General,

Auditor of Accounts,

Attorney-General,

Councillor,

County Treasurer,

Register of Deeds,

County Commissioner,

Representative in Congress,

District-Attorney,

For Senator, ....
Of which Francis \V. Bird had

J.F. Ellis, .

James H. Leland,

J.G.Ray, .

104

104

104

104

104

104

104

106

99

78

92

41

26

14

11

All the candidates, except those for representatives to the Gen-

eral Court, were voted for upon one ticket, and it was in evidence

that the names of some were scratched.

The petitioner contended, upon these facts, that as the returns

show an error in the counting of the votes for governor and

lieutenant-governor (a greater number having been returned for

those officers than there were names checked upon the voting list)

,

and that as the number of ballots for district-attorne}", and for

senator, appeared to have been considerably less than was cast for

the other candidates upon the same general ticket, the selectmen

must have included in the count of the votes for the first two officers,

ballots which were given for the last two ; and that it is impossible,

therefore, now to determine how many votes were cast for senator,

and for whom the}' were cast.

If these views of the petitioner are correct, inasmuch as the

sitting member was elected b}' a plurality of only twelve votes, it

would undoubtedl}' be justifiable to recommend the rejection of the

returns from this town. The committee, however, while satisfied

that there was an error iu the record of the number of votes given

for governor and lieutenant-governor, has failed to discover an}'

link in the testimony connecting that error with the senatorial vote.

An analysis of the returns shows that only the candidates for

county commissioner received the whole number of votes cast,

while those for seven other oflfices had two less, and the candidate

for representative in congress seven less than that number.

It is evident, therefore, that only one of the electors exercised
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the right of voting for candidates for all the offices, and that while

all the rest appeared to a})preciate the value of that privilege so

far as relates to most of them, many failed to express at the ballot-

box their preferences for the prosecuting officer of the county, and

for senator.

Upon all the facts, the committee is of opinion that there were

no such informalities, irregularities or mistakes in the counting

of the votes in the town of Norfolk, at the last election, or in the

returns thereof, as would warrant a recommendation that the pra\'er

of the petitioner be granted, or that a new election should be

ordered. The committee, therefore, recommend that the petitioner

have leave to withdraw.

[The report of the committee was accepted. S. J., 1871, p. 30.]

•

Dexter S. King v. ^Y, D. Park.

Hon. Stephen H. Rhodes, Hon. Adix Thayer, Hon. Orlando B. Ten-

NEY, Hon. Richard Goodman, and Hon. George F. Richardson,

Special Committee.

Senate Document, No. 313. Maj' 19, 1871. Majority report by Messrs.

Rhodes and Goodman; minority report by Messrs. Thayer and Rich-

ardson; separate report by Mr. Tenney.

Illegal Ballots. The fact that illegal votes were deposited in a ward, but not

counted, and that more votes were cast than there were names checked on the

voting list,— the excess, if rejected, being insufficient to change the result,— will not

Avarrant the rejection of the entire ward return, or the avoidance of the election in

that ward.

EligibiliUj of Senator, hihahitancy in the District. The question of domicile is a

question of fact, and the intention is evidence of the fact, but not conclusive ; for,

to make domicile, both fact and intent must concur.

Same. Residence of Family. The place where a married man's family reside is

generally to be deemed his domicile; and if his family reside in one place, and he
does business in another, the pi-esumption is that the former place, as a rule, is his

domicile.

Same. Evidence. Upon the question whether a senator was at the time of elec-

tion in 1870, an inliabitant of the district, it appeared that he had formerly resided

with his family in the district; that in 186,") he moved his family to his house in

Hull and remained there eight months, when he sold his house there and removed
Lis family to a house owned by him in Roxbury, where they remained until 1867,

when he purchased a house in Melrose and removed his family there, where they

remained until June, 1870, when he bought a house in Boston, out of the district,

into which he moved his family, and where they continued to reside, and where he
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slept once or twice a week
;
during these years he was proprietor of a hotel in the

district, in which he had apartments, kept his clothes and usually slept, his wife

occasionally stag ing there with him ; he paid three poll taxes in Melrose under
objection that he lived in Boston, did not vote in Melrose, and paid these taxes only

because it was cheaper than the cost of getting rid of them ; he also paid personal

taxes in Boston and always voted there; he testified that he resided and always
intended to reside at his hotel; it was held by a majority of the committee (three),

that he was not an inhabitant of the district at the time of election, — but a minority

of the committee (two) held that he was an inhabitant, and the minority report jvas-

sustained by the senate.

The Committee on Elections, to whom was referred the petition

of Dexter S. King, for a seat in the senate now occupied by W. D.

Park, having heard the parties interested, and having considered

the matter, submit the following report : The petitioner claims his

seat on the following grounds :
—

First. That the returns of the election from ward 5,— said ward

comprising a portion of the senatorial district in question,— should

be thrown out, because said election in that ward was void on

account of fraud and fraudulent votes cast therein, and other in-

fractions of the laws regulating the manner of voting ; and

Seco7id. That at the time of his election the said Park was not

an inhabitant of the district for which he was chosen.

It appears from the returns that in ward 4 Mr. King received

540 votes for senator, and Mr. Park 426 ; scattering, 84. In ward

5 Mr. Park received 782 ; Mr. King, 303 ; R. F. Naylor, 38 ; and

that in ward 5, 159 votes were cast in excess of the number of

names checked on the check list.

In suptx)rt of the first allegation, testimony was presented show-

ing conclusivel}- that attempts were made to stuff" the ballot-box

in ward 5 ; that such attempts were allowed, or not prevented by

the inspectors of elections ; that it was onh' through the vigilance

of the United States supervisor and the officers of police that such

attempts were not successful ; that upon their attention being specif-

ically called to the illegal ballots in the boxes, they were taken out

b\' the inspectors, and were put aside and not counted ; that there

were man}- other gross violations of law, and attempts to defraud

the voters in that ward of their political rights, deserving of the

severest reprobation ; and that the inspectors of the election were

unfaithful to their oaths and to their duties.

But inasmuch as the ballots illegall}' deposited were not counted,

and the 159 votes cast in excess of the number of names checked

would not affect the result if thrown out. and the other violations

of law are not sufficient, under the reported decisions in contested

election cases, to warrant 3'our committee in declaring the election

in ward 5 void, or in rejecting the entire return of said ward, your
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committee find that on this part of his case the petitioner has not

made out his claim to the seat.

Dismissing the subject of fraud, your committee proceed to con-

sider the second point : as to the constitutional qualifications of the

sitting senator.

By the Constitution of the State, every senator must be at the

time of the election an inhabitant of the district for which he is

chosen. And ever}' person shall be considered an inhabitant" in

that town or district where he dwelleth or hath his home.

Mr. Park lived with his family in Central Court, in the 5th ward

of the cit}' of Boston, from 1858 until 1865, when he removed his

family to his house in Hull, which they occupied about eight months,

when he sold that and removed his farail}' to a house owned by him

in Roxbur}', where they remained until March, 1867, when he

purchased a house in Melrose and removed his famil}- there, and

the}^ remained there until June, 1870, when he purchased a house

in ward 10, in the city of Boston, and removed his family into it,

where they have ever since continued to reside, and where he sleeps,

sometimes once a week sometimes two or three times a week, and

his wife occasionall}' goes to his hotel to stay with him. In addition

to his real estate tax, Mr. Park paid three poll taxes in Melrose

;

once in person, when he stated to the collector he ought not to pay

it, as he lived in Boston, did not vote in Melrose, and said he paid

the poll taxes there as it would cost more mone}^ to get rid of them

than they amounted to.

Mr. Park stated in his testimon}' before the committee that he

had alwa3's made his residence at his hotel in Central Court, except

during the year 1868, when he had a lodging-room in Haj-ward

Place, in ward 5, Boston, for seven months, where he stayed nights

as his convenience required, and still claimed his residence in said

ward, and that during all the time since August 2, 1858, to the

present, except during the year 1868, he was the proprietor of, and

kept the hotel in Central Court, had his own apartments, consisting

of parlor and chamber, there, and kept his clothes there and com-

monly slept there ; that he always gave his name as living at the

said hotel, voted in ward 5, was elected from said ward to the com-

mon council in 1864 and '65, is taxed in said ward by the United

States assessors and city authorities.

Upon the evidence it also appears that Mr. Park purchased and

held a season ticket between Melrose and Boston for the six months

commencing September, 1868, which he says he got for convenience,

as in going out he often found himself without ticket or monej'.

Upon this state of facts was Mr. Park at the time of the election an

inhabitant of the third Sulfolk district?
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We consider the word inhabitant," mentioned in the original

Constitution, and there applied to the citizen voting and the citizen

voted for, as meaning the same as " one who has resided," applied

to the voter alone, in the third article of the amendments to the

Constitution, and both of these expressions, as equivalent to the

familiar term domicile, and therefore the right of voting and of

being voted for is confined to the place where one has his domicile,

his home or place of abode.

The question, what place is any person's domicile, is a question

of fact, and in some cases, where the facts show a more or less

frequent or continued residence in two places, cither of which would

be conclusively considered the person's place of domicile but for

the circumstance attending the other, the intent of the party to

consider the one or the other his domicile will determine it. But

the fact and the intent must concur. The general rules on the

subject of domicile are, that ever}- person must have a legal domi-

cile somewhere, and can have onl}- one domicile for one purpose at

one and the same time. That the place where a married man's

family resides is generally to be deemed his domicile. That if a

married man has his family fixed in one place, and he does busi-

ness in another, the former is considered the place of his domicile.

(11 Pickering, 415 ; 5 Id., 311 ; 23 7c?., 170 ; 7 Gray, 300.)

It is a natural sequence to these rules that a person retains his

domicile of origin till he changes it b}^ acquiring another; and so

each successive domicile continues until changed b}' acquiring

another. And it is equall}- obvious that the acquisition of a new

domicile does at the same instant terminate the preceding one.

The domicile of Mr. Park, up to the time when he removed

his famil}' therefrom, was in Central Court. There is no evi-

dence that when he broke up his domestic establishment there

and removed his famil}' to Melrose, he intended to return there

with them. On the contrar}-, the presumption is strong that he

intended to abandon his domicile there, and that when he returned

to Central Court, leaving his family elsewhere, such return was

merely for the purposes of business ; and a residence negotiorum

ratione, for the purposes of business and acquisition of propert}' is

a circumstance of little weight, and by no means sufficient to con-

stitute a domicile, when counteracted by more controlling circum-

stances. In a case depending upon minute and complicated cir-

cumstances, the mere declaration of a part}^ made in good faith,

of his election to make the one place rather than the other his home,

would be sufficient to turn the scale. In nearl}' all the cases which

have come under the consideration of your committee, where such

intent has had weight, the parties have been single, and the ques-
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tion of a residence apart from the family has not been in view.

When Mr. Park removed his famih' to Melrose, all the outward

indicia of inhabitancy pointed to that as his place of residence
;

and when he again removed them to their present home in the 10th

ward, the same indicia pursued it, and the declaration of intent is

not aided by the facts. The factum and the animus do not con-

cur. In the cases where a person has two dwelling-houses in dif-

ferent towns, in each of which he lives with his family an equal

portion of the year (Harvard College v. Gore, 5 Pick. 310), and

where a citizen leaves the country to be absent abroad for pur-

poses of business or pleasure for an indefinite period, still retaining

his house and furniture in the place of his previous residence

(Sears v. Boston, 1 Met. 250) , declaration of intent may have an

important bearing. The case of Holman, page 64, which comes

the nearest of any to the one under our consideration, turned

expressly upon the point, that the removal of his famil}- was only

for a summer residence, and there were no circumstances showing

that the domicile in Boston had ever been abandoned, or of any

intention of remaining out of the city except for the summer ; and

though the removal of the family from the city before the first of

Ma}' raised a strong presumption of a change of habitancy, yet the

presumption was properl}' allowed to be rebutted by evidence of

the intention of the party, and the facts as proved concurred with

the intent.

Impressed with these views of the law and the circumstances of

this case, your committee feel compelled to come to the conclusion

that W. D. Park is not entitled to the seat in the senate now occu-

pied b}' him, for the reason that at the time of his election he was

not an inhabitant of the third Suffolk district, for which he was

chosen, but was an inhabitant and resided with his famil}^ in the

10th ward of said cit}^

Messrs. Richardson and Thayer submitted the following minority

report :
—

We concur with our associates in so much of their report, as

relates to the frauds and fraudulent voting in ward 5, in Boston,

at the last State election, but dissent from the conclusions to which

they have arrived in regard to the domicile of Mr. Park.

We respectfuU}" submit some of the reasons which have led us

to a different result from that reached by a majority of the com-

mittee.

In considering the question of residence in this case, it is of the

highest consequence to ascertain what the intention of Mr. Park

was in this respect, because in determining the domicile of a party,
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all the authorities upon the subject in this Commonwealth, as well

as in other States, concur in attaching great weight to the intent of

the person himself. In Harvard College v. Goi-e, 5 Pick. 374,

Parker, C. J., says :
" It seems manifest from all the cases on

domicile that intentiun enters essentially into the subject. " In

Fitchhurgw. Winchendon, 4 Cush. 194, Fletcher, J., says : "The
intention is a most essential element in the case, and is a most
* material fact.'

"

In Fiske v. The Inhabitants of Chester^ 8 Gra}-, 508, the court

declares :
'* That a man may determine where his home shall be,

and thus incidentally determine where he shall be taxed.

"

In Lyman v. Fiske, 17 Pick. 234, Shaw, C. J. says: "The
mere declaration of the party, made in good faith, of his election to

make one place rather than another his home, would be sufficient

to turn the scale."

In 5 Met. 585, the judges lay this down as a rule: "In some

cases wliere the facts show a more or less frecjuent or continued

residence in two places, either of which would be conclusively con-

sidered the person's place of domicile, but for the circumstances

attending the other, the intent of the party to consider the one or

the other his domicile will determine it. " See also Lyman v. Fiske,

17 Pick. 231.

We believe that the facts which appeared in evidence left no

doubt in the mind of any member of the committee, that the inten-

tion of Mr. Park was to make his domicile in ward 5, from the da}-

when he first went there to reside, in 1858, up to the present time.

Such being the case, and intent alone not being sufficient to settle

the place of domicile, it remains onl}^ to consider whether the acts

and conduct of Mr. Park were consistent with such intent.

It is undisputed that Mr. Park, for many years prior and up to

18G5, had a legal residence in ward 5, in the cit}- of Boston, and

that legal residence now continues, unless it is made to appear that

since that time he has gained one elsewhere.

In the year 18(55 the family of Mr. Park resided for about eight

months in Hull, after that, for about a year in Roxbury ; he then

moved his famil}^ to Melrose, where they resided till June, 1870
;

from there they went to a house in ward 10, in the city of Boston,

where they now live.

It is not claimed, we believe, that his residence was ever estab-

lished either in Hull or Roxbury, but the difficulty seems to arise

out of the fact that for some considerable time his famil}^ dwelt in

Melrose. It must be admitted, as stated by our associates in their

report, " that where a married man's family reside is generally to be

deemed his domicile ; " but this is only the enunciation of a general
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principle, applicable to those cases where there is no evidence of

intent accompanied by acts and conduct on the part of the hus-

band, to make his domicile elsewhere, and must not mislead us into

the belief that the place of residence of the family is to fix that of

a part}' himself. Chief Justice Shaw declares in McDaniel v. A7n^,

5 Cush. 469, that ''the wife's domicile may be governed by that

of the husband, but the reverse is not true ; " and there are several

cases in our own reports where it appeared that the family was in

one place and the husband in another, and yet it was held that the

latter's residence was where he himself lived, and not where he had

left his family.

This principle was settled in the" case of Fitchhurg v. Winchen-

don, 4 Cush. 190. There one Lemuel Sanders, for several-ears

prior to 1831, lived in Oakham with his wife and four children ; in

June of that year he went to ^ork in Wiuchendou ; and there was

evidence tending to show that he went there with the intention of

making that his residence. His family remained in Oakham till

the 6th of November, 1832, he occasionally visitiug them, when he

moved them to Winchendon. It was held that upon these facts

the jur}- were justified in fixing his place of residence in the latter

town, from the da}' when he went there to work. See also Cam-
bridge v. Charlestoicn, 13 Mass. 501 ; Greene v. Greene, 11 Pick. 415.

Since the husband is the head of the family, and they acquire

their residence through him, and not he through them, and since the

intent of Mr. Park is admitted, it is proper that we should apply

the rules of law to the facts in this case.

In the first place, Mr. Park never intended to make Melrose his

home ; on the contrary, he always claimed a residence in ward 5.

When asked to vote in Melrose he declined to do so, saying he was

not a citizen of that town, but lived in Boston. One of the poll

taxes assessed to him in Melrose he paid under protest, and the

other with the remark that he paid it because it would cost him ten

dollars to get rid of paying two. For the past ten years he has

been taxed and paid a poll, personal property, and United States

tax in ward 5 in Boston, and always voted there, and has been a

member of the common council of that city. During all the time

when his family was in Melrose, with the exception of the time

when he had rooms in Hayward Place, in the same ward, he kept

a hotel in Central Court, had a room and parlor there for his own
use, usually slept there, and there kept all his clothing, and declared

that place as his residence. In January, 1868, he sold his hotel

business, and purchased it back in January, 1869
;
during this time

he occupied rooms in Hayward Place, substantially as he did, his

rooms at the hotel. After his family went to ward 10, he still con-
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tinued in the occupancy of his rooms at the hotel. He occasionally

visited his family at Melrose, — sometimes once a week and some-

times oftener, as suited his convenience. During six months of

the time, he had a season ticket upon the railroad to Melrose, but

it did not appear that his visits were more frequent than they had

been before, or were afterwards. It is certain then, that he him-

self resided most of the time in ward 5, and it is equall}' certain

that he intended to make his home there.

Our associates in their report la}- down this principle of law,

that in determining the place of domicile " the fact and intent must

concur;" that is, the fact of residence and the intention to make
it such must correspond. We are satisfied with that rule, and

are willing to test the present case by it. Mr. Park's intent

was to reside in ward 5 in Boston ; he did reside there a larger

portion of the time that his family were in Melrose ; certainl}' the

intent and the fact do not here concur, and therefore, Mr. Park did

not acquire a residence in that town. Since " a person retains his

domicile of origin till he changes it by acquiring another," Mr.

Park has " retained his domicile of origin "in ward 5, and has

never lost it. On the other hand, applying this rule to the facts as

we view them, Mr. Park's intent was to make his residence in ward

5, for the greater portion of the time during which he did reside

there ; the fact and intent concur in fixing that as his legal resi-

dence, and we are of opinion that he was a citizen of ward 5, in

the third Suffolk senatorial district, at the time of the election,

and is entitled to retain bis seat. We therefore recommend that

the petitioner have leave to withdraw.

[Mr. Tenney concurred in the report of the committee on the

question of domicile, but was of opinion that hy reason of the

frauds and fraudulent voting, and general neglect of dut}^ and

irregularities on the part of the inspectors in ward 5, the returns

from that ward should have been rejected, and Mr. King declared

to have been elected. Messrs. Richardson and Tha3'er, as appears

in their minority report, concurred with Messrs. Rhodes and Good-

man on the question of fraud and fraudulent voting in ward 5,

but differed upon the question of Mr. Park's domicile. The senate

adopted the report of Messrs. Richardson and Thayer, that the

petitioner have leave to withdraw, b}^ a vote of 18 yeas to 7 nays.

S. J., 1871, pp. 406, 407. Subsequentl}' a motion to reconsider

was rejected by a vote of 4 yeas to 22 nays. The editors publish

both reports as valuable upon the question of the domicile of the

sitting senator.]
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HOUSE—COMMITTEE ON ELECTIONS, 1871.

Messrs. Frederick A. Boomer of Fall River, Arthur G. Biscoe of

Westborough, James S. Allen of East Bridgewater, Daniel N. Barrett
of Lynn, Sylvester F. Root of Greenwich, Albert Leighton of

Pepperell and H. D. Sisson of New Marlborough.

John P. Ordway et al. v. Charles Levi Woodbury et al.

House Document, No. 136. February 28, 1871. Report by Messrs. Bar-

rett, Root, Leighton and Sisson,— Messrs. Boomer, Biscoe and

Allen, dissenting.

Effect of illegal Votes. Where a vote is proved to have been illegal, unless such

vote would affect the result of the election, it is unnecessary to inquire for whom it

was cast.

Evidence. Burdeji ofproving illegality of Votes is xipon Contestant. Where certain

names on the voting list are marked with a sign that the persons whose names are

so marked have not paid the required tax, under instructions to the ward officers not

to refuse the vote of any person whose name is so marked, but to challenge it, and

if, after such notice, the voter insists upon voting at his peril, to receive the vote, the

burden of proof is upon the person contesting the legality of such vote, when so

received, to prove that such voter has not paid the required tax.

Effect of excess of Votes over nianber checked on List. The mere fact that 159 more
votes were returned than there were names checked on the A-oting list, if there are

no circumstances corroborative of any presumption of fraud, and the causes which

produced the discrepancy did not affect the result, will not invalidate the election.

The Committee on Elections, to whom was referred the petition

of John P. Ordwa}' of Boston, and Edward F. Maynard, also of

said Boston, praying to be allowed seats in the house as members
from the fifth Suffolk district, or that the election of Charles Levi

Woodbury, John J. Murphy and John AV. Regan may be declared

void ; and also the petition of Charles G-. Nazro of Boston, praying

that the election of said Woodbur}-, Murphy and Regan maj' be

declared null and void, and that they may be declared as not

entitled to their seats, having heard the petitioners and said

Woodbury, Regan and Murphy, and having considered the

matter, a majority of the committee submit the following report

:

The election of Charles Levi Woodbury, John J. Murphy and

John W. Regan, the sitting members of the house from the
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fifth Suffolk district, is controverted by the petitioners on the

following grounds, as set forth in their petitions and in the specifi-

cations submitted by them to the committee :

—

First. The election was void because of fraud and fraudulent

votes cast by sundry persons, and allowed b}' the inspectors and

officers of election.

Second. That some two hundred and more votes were returned

as cast, above and beyond what were actuall}- cast and checked

upon the voting lists.

Third. That large amounts of ballots were fraudulently put

into the boxes, and either known to, or not prevented by the

inspectors, when the\' were bound to see and know of it, and to

prevent it, the same being in packages or bundles containing a

large number of distinct votes for the same officers.

Fourth. That the officers and inspectors of the election, after

ballots had been cast and put in the boxes, took out large numbers

and tore them up, not counting them.

Fifth. That some person, not J. W. White, and known to the

inspectors not to be he, voted, and was allowed to vote, upon the

name of said White, when he was not a legal voter, and himself

not entitled to vote.

Sixth. That there was ballot-stuffing and fraudulent voting

general!}', in various waj's and manners, and b}' various persons,

whose names are unknown to the petitioners ; that ballots were

put in in packages and bundles, folded up and containing many
distinct votes, and not open and separate as required b}' law ; that

persons put their hands deep into the boxes, and deposited votes

from their sleeve into the box ; that persons came up and voted

different times as repeaters, when their names had once been

checked on the voting list ; that persons whom the inspectors

knew had not paid their taxes, were allowed to vote.

Seventh. That the ballots were not correcth' and properly

counted and returned b}' the officers ; that all ballots cast were not

kept and returned to the city clerk, according to law.

Eighth. That hy a proper count and return of votes cast, Dr.

J. P. Ordwaj', at least would have appeared elected, and not John

W. Regan.

Ninth. That a constable not authorized b}' law, was required

and allowed to join in the counting of ballots.

Tenth. That several of the inspectors left their places at the

voting lists, during the day, at different times, leaving the voting

lists in charge of onlj^ two or three of their number.
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In support of the first, third and sixth allegations, the peti-

tioners introduced evidence tending to show that a number of votes

were cast in packages or bundles ; that persons were allowed to vote

whose names had already been checked ; and that persons whose

names bore the tax collectors' cipher, indicating that their taxes

were unpaid, were allowed to vote. Under these allegations, the

committee find, from the evidence, that two persons were detected

in the act of casting, each, a package of votes. One of these per-

sons was seen b}' Daniel H. Shirly to empty a package from his

sleeve, under the cover of an open ballot. The other package was

cast by a person who voted upon the name of John W. White, and

was seen to vote by three police officers, all of whom heard the

package drop into the box, and one of whom, standing behind the

voter, saw a package in his hand. Henrv Fall, the inspector at

whose box this affair occurred, testified that the voter cast an open

ballot, and that he heard something drop as the vote was deposited.

Immediately Sergeant Gould, one of the police officers whose atten-

tion was attracted by the falling of the package, informed United

States Supervisor Spaulding of the fact, and that officer, after con-

sultation with the inspector, withdrew the package from the box

and retained it in his possession.

The committee find, from the testimony of John W. White

upon whose name these votes were cast, that said White, although

he had paid a tax for the year 1870, was not entitled to vote, he

being an alien. So that whether White himself, or a person person-

ating White, deposited the package referred to, both the package

and the open ballot accompanying it were clearly illegal
;
and, as

the package only was removed from the box, it would appear that

a fraudulent vote was received and counted. But as such vote

would not aflTect the result of the election, the committee will not

consider the probabilities as for whom it was cast.

The committee find, also, that five or six persons, whose names

had been previously checked, were allowed to vote, upon taking

an oath, administered by the warden, to the effect that the}' had

not previously voted during the day. There are no means of

ascertaining whether the names of these persons had been checked

through mistake, or had been voted upon by parties personating

the legal voters whom such names represented ; but the committee

incline to the opinion, in .the absence of a shadow of proof to the

contrary, that the most reasonable and probable solution of the

matter is, that the checks set against these names were intended,

b}^ the officer who made them, for other names, upon which the

proper person had voted.
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The committee further find that, in a very few instances, per-

sons were allowed to vote, whose names on the check lists bore

the tax collectors' cipher, as an indication that their taxes were

unpaid.

As a guide to the ward officers as to the course to be pursued

when persons whose names bear this cipher apply to vote, the

following printed instructions are sent them, viz. : "If a voter's

name upon the list be checked (with two dots), as a sign that he

has not paid his taxes, his vote cannot be refused by the inspec-

tor having charge of said list. Upon his offer to vote, the inspec-

tor will CHALLENGE his votc ; and if, after such notice, he still

persist in offering his vote, it must be received, but the peril of

being judged an illegal voter falls upon the part}' interested."

From these instructions it would appear that the authorities who
appl}' this cipher are themselves so much in doubt as to whether

the persons against whose name it appears have or have not paid

a tax within the prescribed time, that they deem it their dut}^ to

instruct the election officers that they cannot refuse the votes of

such persons upon the assumption that they have not paid their

tax.

Therefore, as the names of these persons appear on the list of

legal voters, and as these instructions show that the official who

aflSxes this cipher says, subsequently, that this cipher is not to be

considered as proof that the person against whose name it appears

has not, previous to offering his vote, paid his tax, the committee

are of opinion that the burden of proof lies upon the petitioners to

show that such voters had not, in fact, paid a tax assessed upon

them within two 3'ears next preceding the election.

In support of the second allegation, the petitioners produced the

check lists used at the election, and also the votes cast on that

occasion. And it appeared from the testimony of S. F. McCleaiy,

the city clerk of Boston, that at the last State election the polls

were opened in that city, for the reception of votes for the " State

ticket," at 8 o'clock a. m., and that the}^ were closed at 4^ o'clock

p. M. ; and that the polls for the reception of votes on the " Park

Act," were opened at 9 o'clock a. m., and closed at 6 o'clock,

p. M. Also, that the inspectors were instructed that the check-

mark to be emplo3'ed to distinguish those who voted the State

ticket " should be a dash, and that the check-mark used to distin-

guish those who voted on the *'Park Act" should be a circle.

They were further instructed that persons who voted between 8 and

9 o'clock (the time between the opening of the polls for the " State

ticket" and those for the " Park Act"), should be allowed to vote
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again during the day for the " Park Act." From the testimony of

the inspectors, the committee find that three of tliose officers, acting,

it is supposed, under a misapprehension of the instructions direct-

ing the method of checking, reversed the order in which the check-

marks were to be applied, thus rendering it impossible to determine

the exact number of checks used to distinguish those who voted the

State ticket ;
" but, for reasons given in the following paragraph,

they are of opinion that the number of names checked to designate

those who voted that ticket, must approximate very closel}' to the

whole number of names checked on the lists.

All votes cast between 8 and 9 o'clock, were given in for the

State ticket," and during that time three of the inspectors checked

with a circle and two with a dash. Between 9 and 4J o'clock, a

circle with a dash running through it was the check used by all the

inspectors. Between 44 and 6 o'clock but few votes were received

and none but such as were given in on the Park Act ;
" and as

some of these votes certainly, and perhaps all of them, were cast

by persons who had voted the "State ticket" previous to the

opening of the polls for. the reception of votes on the Park Act, it

is obvious that but very few, if any, names were checked after 44-

o'clock, that had not previoasly received one of the checks

employed on that day.

After weighing all the testimon}' bearing upon the manner of

checking, and carefully examining the check lists, and counting the

votes returned, the committee are of opinion that the number of

votes cast in excess of the number of names checked cannot be

far from one hundred and fifty-nine. The ward officers, with one

exception, present no theor}' by which to account for this large

discrepancy. One of the inspectors testified that in his opinion

the lists were tampered with at the clerk's office at the city hall.

But while it appears that there was undoubtedly ample opportunity

for the erasure of checks from these lists previous to the city clerk's

being notified b}' the petitioners of their intention to controvert

the election of the sitting members from ward 5, there is no

e\'idence tending to show that a single check was erased.

Members of the committee have heretofore had considerable

experience in ascertaining the correctness and reliabilit}' of check

lists, and since the hearing closed have pursued the investigation,

only to be confirmed in the opinion long entertained, that, however

desirable or necessary it may be that the check lists used at an

election should constitute an accurate and complete record of the

number of votes cast at such election, and the names of persons by

whom cast, it is a fact well known to all who have had much
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experience in comparing the number of names checked with the

number of votes returned at elections presided over b}^ ward

officers, that such hsts are wholly unrehable and untrustworthy, as a

means of ascertaining the number of legal votes cast, and that the

discrepancy between checks and returns will vary, to conform to

the degree of intelligence possessed by the election officers and

their adaptability to the duties assigned them.

From the return of votes given in for governor at the last state

election, we find that something rising 52 per cent, of the legal

voters of Boston participated in that election. And we find the

percentage of tlie voters of the several wards, who participated in

that election, to range as follows, viz. :—ward 4, 40 per cent. ; ward

8, 44 ; ward 1, 45 ; ward 3, 48 ; ward 12, 48 ; ward 16, 50 ; wards

6, 7 and 9, 52 each ; wards 10 and 11, 53 each ; ward 14, 58 ; ward

5, 59 ; wards 13 and 16, 62 each; ward 2, 67. There is nothing

in this showing that would give rise to a suspicion that the percen-

tage of ward 5 is swollen by fraudulent votes ;
nothing that would

suggest that the vote of the ward should be reduced 8 to 12 per

cent, to make it conform to the check list.

Holding the opinion already expressed, in relation to the unreli-

ability of the check list, and finding no circumstances corroborative

of the presumption of fraud, the committee are constrained to

believe that the discrepancy shown to exist in this case, is the

natural and inevitable result of an attempt, b}' inexperienced and

very incompetent officers, to perform the double and diflScult duty

of receiving votes and checking the names of persons voting, in the

hurry and excitement of a warmly contested election, and that the

causes which produced this discrepancy did not produce or affect

the result of the election.

In support of the fourth allegation, the committee find, from the

testimon}' of the ward officers, and from that of the constable in

attendance upon them, that five or six packages, more or less,

containing from three to six votes each, were found among the

votes taken from the ballot-boxes to be sorted and counted, and

that the warden, after consultation with other ward officers, and

with the constable previousl}' mentioned, declared them to have

been fraudulently cast, and threw them out, not counting them.

It appears from the testimony that nobody examined these pack-

ages to ascertain for whom they were cast, but that they bore such

unmistakable evidence of having been fraudulently and surrepti-

tiously cast, that the IJ. S. supervisor, who, with others, is contro-

verting this election, and the constable referred to, both of whom
are politically opposed to the warden, testified that, in their
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opinion, all the votes thrown out were fraudulently cast and should

not have been counted. In regard to the question as to whether

all the votes in these packages were fraudulentl}' cast, there was

not the least conflict of testimony, and the comuiittee, upon this

testimon}', are convinced that they were so cast. As to whether

one vote in each package should have been considered a legal vote,

and counted as such, it appears to the committee that, as each of

the two packages which were detected in being cast, was accom-

panied by an open ballot, which must have been counted, and as it

would seem improbable that these packages could have been de-

posited in the presence of the supervisor, nine police officers, and

others, who were guarding the polls, unless each had been screened

in a similar way, every vote in each package should have been

rejected. But if it were clear that one ballot in each package

should have been counted, the validity of the election would not

be impaired by their rejection, inasmuch as they are insufficient in

numbers to change the result of the election. (See case of town

of Shrewsbury in 1832, Chester in 1852, and Hopkinton in 1852.)

The petitioners claim, in the seventh and eighth allegations, that

the ballots were not correctly counted and returned, and that a

proper count and return would show John P. Ordway to be elected,

and not John W. Regan.

The committee, having examined the returns of the ward officers,

and of the board of aldermen, and counted all the votes cast, sub-

mit the following statement :
—

Ward Count.
Board of Alder-

men's Count.

Committee's

Count.

Charles Levi Woodbury, . 554 569 569

John J. Murphy, .... 520 527 528

John W. Regan, .... 471 457 460

John P. Ordway, .... 426 448 448

Chas. G. Nazro, 326 324 331

Edward F. Maynard,.... 332 315 319

John M. Maguire, .... 283 240 250

John J. Quinlan, .... 187 121 125

John Donnelly, 56 57 63

All others, 9 9
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From which it appears that, although the number of votes given

for the several candidates was in no instance correct!}' returned b}'

the ward officers, the persons returned by them as having been

elected, were actually elected.

In support of the ninth allegation, it appears from the evidence

of the constable in attendance upon the warden, that he, un-

solicited, participated to some extent in the assorting of votes.

In the judgment of the majority signing this report, the peti-

tioners have failed to show that a single illegal vote was received

and counted for the sitting members, or that a legal vote cast for

the petitioners, or either of them, was rejected, or that the election

of the sitting members from ward 5 was not a fair and legal ex-

pression of the will of their constituents, and therefore they recom-

mend that the petitioners have leave to withdraw.

[The views of Messrs. Boomer and Biscoe, finding, upon the

evidence, that the election should be declared void, were reported

by them, and Mr. Allen also submitted a separate report to the

same effect. Upon the presentation of the reports, the substitute

reported by the minority, declaring the seats of the sitting members

vacant, was rejected, by a vote of 33 5'ea8 to 101 naj's, and the

report of the majority was accepted. H. J., 1871, p. 203.]
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SEN ATE— 1 8 7 2.

Augustus G. Stimson v. Alonzo W. Boardman.

Hon. Daniel E. Safford, Hon. William H. Learnard, Jr., Hon. George
F. KiCHARDSON, Hon. Samuel M. Griggs, and Hon. William L. Smith,

Special Committee.

Senate Document, No. 123. March 6, 1872. Report by all the Committee.

Evideyice. Copies of Voting-list rejected as Evidence. Where the petitioner

claimed that persons were allowed to vote upon the names of other voters, and sup-

ported his claim by the evidence of a number of persons, that they had not voted at

the election, copies of the voting-list, made by the clerks of the petitioner, cannot be

received for the purpose of showing that the names of such persons were checked as

having voted, although the checks on the original voting-list, used at the election,

had been erased for the purpose of using the list at the subsequent municipal

election.

Fraud and Irregularities. Result must have been affected to avoid Election. The
fact that there were repeating and fraudulent voting, and irregularities, and neglect

of duty on the part of the ward officers, in a ward forming part of the senatorial dis-

trict, will not justify declaring the seat of the returned senator vacant, in the

absence of proof that such fraud or irregularity affected the result of the election.

Linus M. Cuiia) for petitioner.

The special committee, to whom was committed the petition of

Augustus G. Stimson, claiming the seat in the senate now occupied

by Hon. A. W. Boardman, have duly considered said petition and

report

:

The petitioner did not press his claim to the seat of Mr. Board-

man in the senate, but claimed that the election in that senatorial

district should be declared void, and the seat vacant, for the reason

that, in ward 2, a part of the district, at the election, there were

•such irregularities, illegal practice, and frauds in voting, committed

so frequently and flagranti}^ with the knowledge and connivance

of the officers presiding at the polls, that the returns are entitled

to no confidence and should be thrown out. To sustain this, the

petitioner produced seventy witnesses, who, with the exception of

five or six, testified that they did not vote at the State election

;

he then intending to go farther, and show, by inspection of the

check lists, that the names of these witneses were checked as

having voted ; but after the hearing was commenced, it appeared,
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by the testimony of the city clerk, that the checks made at the

State election had been erased, so that the same lists could be used

at the municipal election in December. To suppl}' this deficiency,

Mr. Stimson offered copies of the lists made by his clerks, desiring

the committee to receive such copies as evidence of the same force

and credit as the originals ; but as the committee did not think

proper to do this, the entire evidence of these witnesses was value-

less.*

The remaining testiraonj^ was substantially as follows : The
city clerk testified that nearly every name in the lists, from ward

2, under certain letters, C and D, was checked, a circumstance

so remarkable that he called the attention of persons in the office

to it. Horace Houghton testified that he saw a man, about noon,

throw a handful of ballots, jammed up, into the box; that he

remonstrated, and the voter replied that he voted all right,—voted

the democratic ticket
;

that, upon appealing to the inspector to

notice this irregularity, the inspector said that he knew the man,

and that he would do all right, otherwise he should not have

allowed him to vote in that way. Upon cross-examination, Mr.

Houghton could not say positively, that the party threw more than

one vote, though it seemed so to him. Another witness, Mr.

McShane, saw a person cast two ballots,—one at half-past one

o'clock, and one at half-past two,—who said that he was not a voter,

and that he intended to have voted the third time, but was afraid

that he should be detected b}' the inspectors. A voter in the ward

testified that, on coming to the polls, he found that his name had

been voted on and was checked. The warden testified that, in

three instances, two ballots were thrown together. This fraud was

very impartiall}' distributed between the parties ; in one instance the

double vote being republican, in one, labor reform, and another

democratic. In another instance a package of twenty-four repub-

lican tickets, folded and compactly pressed together, was taken

from the box. All these ballots were thrown out.

It was pressed upon the committee, as a fact of considerable

significance, that there was a very great disparit}' between the vote

in this ward, as it appeared from the returns made by the ward

officers to the chief of police, as cast between 2 and 4^ o'clock,

and the number of persons voting during that interval. The vote

{Note by the Editors. It has been held that, for the purpose of showing that

a person voted, the voting-list is admissible in evidence, though not signed by the

inspectors or clerks, having no heading to denote its character, and never having

been filed in the clerk's office. People v. Incase, 27 N. Y. 45. Mr. McCrary adds :

" But it would, of course, be necessary to prove, by evidence aliunde, that such a

paper was the poll-list which was actually kept by the officers of the election, since

it would not prove itself." (Law of Elections, § 292.)]



STIMSON v.- BOARDMAN. SENATE, 1872. 173

for governor, as reported, stood, at 2 o'clock, 717 ; at 4i o'clock,

1,542 ; from which the inference would be, that 835 ballots had been

thrown between those hours
;
whereas, the evidence proved that the

vote after 2 o'clock was quite light, compared with the vote

between 12 o'clock and 2 o'clock. Mr. C. C. Drew was present at

the polls, and thought that the majority of votes were cast between

12 and 2 ; two or three times as man}^ as between 2 and 4^. Mr.

Hemenway testified, that while he was at the polls, in the after-

noon, the vote was not ver}^ heavy. Mr. Curtis was present at

the ward-room during most of the day, and testified that the voting

between 12 and 2 o'clock was very rapid, but after 2 o'clock the

voting was very light, for the ward ; that the number of votes cast

-could not have exceeded 300. In explanation of this discrepancy,

Mr. Geo. W. Close, one of the inspectors, testified that at 2 o'clock

there were 250 split tickets that had not been counted, and the

entire vote cast between 1 and 2 o'clock was still remaining in the

boxes uncounted, so that the vote reported at 2 o'clock did not

represent the number of votes cast up to that hour.

Although, upon this testimony, the committee were satisfied that

there were irregularities, and neglect of duty on the part of the

oflScers having charge of the polls, in ward 2, they are not of the

opinion that the illegal conduct and fraud, charged b}^ the petitioner

were so proved that they would be justified in finding that Mr.

Boardman is not entitled to his seat. They therefore report that

the petitioner have leave to withdraw.

[The report of the committee was accepted. S. J. 1872, p. 193.]
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HOUSE —COMMITTEE ON ELECTIONS, 1872.

Messrs. Andrew J. Bailey, of Charlestown Edward L. Bigelow of

Marlborough, Henry Jones of Stoughton, William H. Aldrich of

Mendon, William A. Adams of Waltham, Thomas M. Carter of

Williamsburg, and Albert G. Sinclair of Winchendon.

T. Preston Burt v. William Babbitt.

House Document, No. 13. January 20, 1872. Report by all the commit-
tee, except Mr. Aldrich.

Recount of Votes refused. General Rule on Recount. In the al)sence of any proof

or evidence of fraud in the acts of the election officers, or of illegality in the manner
of calling, holding, or conducting the meeting at which the election is held, or in the

manner of ascertaining the result, unless the petitioner shows a reasonable ground

for supposing an error in the count, as made and returned by the election officers,

other than the mere fact of there being but a few votes between the number cast for

the contestant and the sitting member, the votes will not be recounted.

William H. Fox for petitioner.

Chester I. Reed for sitting member.

The Committee on Elections, to whom was referred the petition

of T. Preston Burt of Berkle}', contestant for the seat now held by

William Babbitt of Berkley, as representative from the fifth Bristol

district, report that it appears from evidence before the committee,

that the vote in the towns of Berkley, Dighton, Seekonk and Re-

hoboth, composing the district, was as follows :
—

In Berkley, whole number of votes for Babbitt, 97

Dighton, " " " " 42

Rehoboth, " " " " 64

Seekonk, " " " " 68

Making a total for William Babbitt, of 261

Burt, 70.

" 106.

" 67.

" 14.

for T.P. Burt, 257.

Thus showing that, by this count, as made and returned by the

selectmen of the several towns, William Babbitt was elected b}^ a

plurality of four votes over T. Preston Burt.

The contestant based his claim on two grounds :
—

1st. *' That the count, as returned from the several towns, was

erroneous."

2d. " That votes were cast, in the town of Berkley, for William

Babbitt by " three persons not qualified to vote, " and their votes

were counted and returned as legal votes."
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The second claim was subsequently abandoned by the con-

testant, and he rested his contest on the ground that the count, as

made and returned by the selectmen of the several towns, was

erroneous.

The committee have been led to their decision in this case by

one general rule, which they have adopted, and which they now ask

the house to endorse, and thus furnish a precedent, not only for the

present committee, but for future committees.

The rule is this : That, in the absence of any proof or evidence

of fraud in the acts of the selectmen, or of illegality in the manner

of calling, holding, or conducting the meeting at which the election

is held, or in the manner of ascertaining the election of represen-

tative, unless the petitioner shows a reasonable ground for sup-

posing an error in the count, as made and returned by the select-

men, other than the mere fact of there being but a few votes

between the number of votes thrown for the contestant and the

sitting member, the committee will not recount the ballots that

may have been preserved.

No other evidence, therefore, having been offered before your

committee, in support of the petitioner's claim, other than the fact

that there is but four votes difference in the number of votes cast

for William Babbit, the sitting member, and the contestant, the

committee report that the petitioner have leave to withdraw.

[The report of the committee was accepted. H. J., 1872,

p. 52.]

William M. Harding et als., Petitioners,

House Document, No. 15. January 23, 1872. Report by Andrew J.

Bailey, Chairman.

Irregularity. Failure to deliver Voting List at Ti?ne required. "Where the town of

Maynard was incorporated, ont of certain territory in the towns of Stow and Sud-

bury, under an act providing that the town, for the purpose of electing representa-

tives, should, for a certain time, remain part of said latter towns, and that the select-

men of Maynard should make a list of voters, and post it in Maynard, and, after

correcting it, as required by law,' should deliver the list of the voters, qualified to

vote in either of said towns, to the selectmen of such town, seven days, at least, before

the election, failure on the part of such selectmen, so to deliver such list, until the

day before the election, although such neglect caused a rumor to become current in

Maynard, that none of its inhabitants would be allowed to vote in Sudbury, resulting

in the omission, on the part of several voters, to go to Sudbury to vote, other inhabi-

tants, however, going there and voting, 'will not invalidate the election.
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The Committee on Elections, to whom was referred the petition of

William M. Harding and others, inhabitants of the town of May-

nard, pra3'ing that the seat of the member from the nineteenth Mid-

dlesex district be declared vacant, report : That by chapter 198,

of the Acts of 1871, certain territory of the towns of Stow and Sud-

bury was incorporated into the town of Maynard ; section G of

which act is as follows :
—

Sect. 6. The town of Maynard, for the purpose of electing represen-

tatives to the general court, until the next decennial census, or until

another apportionment be made, shall remain a part of said towns of

Stow and Sudbury, and vote therefor at such places as said towns of

Stow and Sudbury shall vote ; and the selectmen of Maynard shall make
a true list of all persons within their town qualified to vote at every

such election, and shall post up the same in said town of Maynard, and

shall correct the same as required by law, and shall deliver a true list of

all such voters as are etititled to vote in said towns of Stow and Sudbury,

respectively, to the selectmen thereof, seven days at least before said

election, to be used thereat.

It was claimed b}' the petitioners, and it appeared before the

committee, that this section was not strictl}^ complied with by the

selectmen of Ma3"nard, inasmuch as the}^ delivered the list pro-

vided for by said section to the selectmen of Sudburj' only one da}'

before the election.

-

It was also claimed by the petitioners, and it appeared to the

committee, that by this neglect a rumor became current in Maynard

that the inhabitants of this town would not be allowed to vote in

Sudbur}', and that on this account several voters neglected to go to

the place of meeting and vote. No claim is made that any of the

petitioners tried to vote.

Your committee are of the opinion that this neglect of the

selectmen of Maynard did not, in itself, deprive an}- person of

his vote, and it appeared in evidence that eight of the inhabitants

of Maynard did vote in Sudbury.

Therefore, inasmuch as the selectmen of Ma3'nard were the onl}-

officers guilty of any neglect, and as this neglect gave rise to the

i-umor that deterred the petitioners from trying to vote, your com-

mittee are of the opinion that the inhabitants of Maynard, if ag-

grieved, should be required to seek their redress in punishing the

selectmen for their neglect, and in electing selectmen who will be

more careful to attend to the duties imposed upon them.

The}^ accordingl}' recommend that the petitioners have leave to

withdraw

[The report of the committee was accepted. H. J., 1872, p. 59.]
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George E. Davis v. Patrick Murphy.

House Document, Xo. 69. February U, 1872. Keport by Messrs. Bige-

Low, Si>XLAiR, Jones and Adams, — Messrs. Bailey, Carter and

Aldricii dissenting.

Recount hy Aldermen, where Ballots were fiot properly returned. "Where the bal-

lots cast at an election, in certain wards in a city, were not transmitted to the city

clerk, by the constable in attendance at the election, nor by one of the ward officers,

other than the ward clerk, and the ward clerk did not retain custody of the seal, as

required by Acts of the year 1S63, chap. lU, § 2 (Pub. Stats., chap. 7, ^ 28), but the bal-

lots were returned by the clerks of the wards, or other unauthorized persons, and

the ward seals were returned, with the ballots, to the city clerk, although there was

no evidence of fraud, or tampering with the ballots, it was held, that such failure to

comply with the statute regarding the return and preservation of ballots, deprived

the aldermen of any right to recount such ballots.

Recottnt hy Aldermen. Petition for, not made within prescribed Time. "Where the

written notice, on the part of ten or more citizens of any ward, required for a recount

and examination, by the aldermen, of the votes cast in the ward, is not given to the

city clerk within the time provided by law, the aldermen have no right to recount

such votes.

Recount hy House of Representaiives. Votes must he properly preserved, to justify

Recount. Where the votes cast at an election, in a town, are not preserved in the

manner required by law, but, after the adjournment of the meeting, are taken, in a

ballot box, into another room, by the selectmen, then tied up in a paper, put in

an unlocked closet, and a day or two later, sealed up, but not delivered to the town
clerk until within a day or two previous to the hearing before the committee of the

house of representatives, such votes have not been preserved in such a manner
as to justify a recount by the house of representatives.

Recount refused. "Where the votes cast, in certain wards in a city, were not pre-

served and transmitted to the city clerk, in the manner required by law, but were

transmitted by unauthorized persons, with the ward seals enclosed with them, and
afterwards were recounted by the aldermen, without authority, by which recount the

declared result of the election was changed, the committee refused to recount the

votes, and allowed the declared result to stand.

Evidence. A voter cannot be compelled to state for whom he voted, but his

declaration to others, as to how he voted, is competent evidence.

W. H. P. Wright for petitioner.

R. M. Morse. Jr. for sitting member.

The Committee on Elections, to whom was referred the petition

of George E. Davis, claiming the seat in the house of represen-

tatives, now held by Patrick Murph}' of Lawrence, as a member
from the third Essex representative district, submit the following

report

:

The third Essex district consists of the city of Lawrence (six

wards) and the town of Methuen. The petitioner assigns, as the

ground for his claim, that the original returns from wards 1, 2, 3,
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4 and 5, in Lawrence, were grossly incorrect. That a recount of

the votes, cast in those wards, shows that the errors in the original

count, and return of such votes, were of such magnitude as to give

the sitting member an apparent plurality in the wh<jle district.

Whereas, a correct count of the votes in those wards, with the

original count of ward 6, and of the town of Methuen (the whole

district), shows that the petitioner, and not the sitting member, has

a plurality of votes legall}' cast for representative in this district.

The petitioner further alleges that, if a recount of the votes cast

in the whole district shall be had, it will appear that he received

a pluralit}' of votes cast for representative, and that he is entitled

to a seat in the house.

From the records of the city of Lawrence it appeared that in that

cit}' the petitioner received 1,205 votes, and the sitting member 1,34G

votes ; and from the records of Methuen it appeared that in that

town the petitioner received 290 votes, and the sitting member 157

votes, making a total vote in the district of 1,495 votes for the

petitioner and 1,503 votes for the sitting member,— a pluralit}^ of

eight votes.

Upon that result, Patrick Murph}' was declared to be lawfuUv

elected, and received his certificate of election as a member of the

house of representatives, from the third Essex district, and was
admitted to a seat in this house.

It appeared in evidence that, ten days after the State election,

viz., on the 17th da}' of November, 1871, the aldermen of the city

of Lawrence made a recount of the bullots thrown in wards 1, 2,

3, 4 and 5 of the city (petitions having been sent in from those

wards, signed by ten or more citizens, asking for a recount), and

found that, taking the vote from ward 6 of the cit^-, as returned b}'

the ward officers, and the vote of the town of Methuen, as declared

b}' the selectmen, and recorded by the town clerk, the result was

as follows :
—

From recount of five wards in Lawrence, Patrick Murphy had

1,237 votes
;
George E. Davis had 1,098 votes. In ward G, as re-

corded, Davis had 121 votes, and Murphy 112 votes; while, in

Methuen, Davis had 290 votes, and Murphy 157 votes; giving, as

the new result in the district, George E. Davis 1,509, and Patrick

Murphy 1,506 votes, — or a plurality' of three votes in favor of the

petitioner.

Your committee were of the opinion that the aldermen of the

cit}' of Lawrence had no authorit}' to recount the votes: first, for

the reason that section 2 of chapter 144 of the Acts of 1863* had

been grossly violated.

• Pub. Stats., chap. 7, { 28.
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Your committee interpret the meaning of that section, as being

something more than director}' to the ward officers, and that its pro-

visions must be complied with, to preserve the purit}' of the ballots,

so that a recount could be made b3'the proper authorities. And it

would seem that the only remedj' for persons aggrieved, hy reason

of ward officers not complying strictl}' with this statute, would be to

enforce the 5th section of this same chapter (Pub. Stat., Chap. 7,

§ 30), wherein it provides for a punishment for neglect of duty, by

a fine of not less than twenty or more than two hundred dollars,

or b}^ imprisonment in the count}' jail for a term not exceeding one

year.

Upon the evidence before 3'our committee, it appeared that the

ballots from nearly all the wards of the city of Lawrence were

returned by the clerks of the wards, or some other unauthorized

person. And that, from aZ^ the wards, the ward seals were returned,

with the ballots, to the city clerk.

No evidence was introduced to show fraud, or that the ballots

had been tampered with previous to the recount by the aldermen,

but your committee were of the opinion that, if they overlooked

this violation of the law, and judged that the aldermen had a legal

right to recount the ballots, it would be establishing a dangerous

precedent, tending to uncertaint}' and fraud in elections. There-

fore, believing that the recount b}' the aldermen was illegal, and it

was tampering with the ballots, 3'our committee are of the opinion

that it would be neither right nor just to take the recount b}' the

aldermen as the correct result of the election ; neither would it be

right or just to take the ballots as they now are, purporting to be

some, and all, that were cast at the last State election, in thp

third Essex representative district, and count them at the present

time.

Your committee also think that the aldermen of the city of Law-
rence had no authorit}' to recount the ballots, at the time they did,

for the reason that the notice to the cit}" clerk had not been given

within the proper time.

Sects. 12 and 13 of chap. 8 of the General Statutes, relating to

the election of representatives to the general court (Pub. Stats.,

chap. 8, §§ 10, 11 and 12), read as follows:

—

Sect 12. The clerks of cities, towns and wards, composing such

districts, shall meet at noon, on the day following an election for repre-

sentatives, at the place so designated, and shall examine and compare
such transcripts, and ascertain what persons have been elected. If any
error appears in a transcript or return, the clerks shall forthwith give

notice thereof to the officers required to make the return, and such offi-

cers shall forthwith, in conformity with the truth, and under oath, make a
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new return, which, whether made with or without such notice, shall be

received and examined by said clerks, within two days after the time

appointed for the meeting; and, for that purpose, the meeting Diay be

adjourned, not exceeding two days.

No return shall be rejected, when the number of votes given for each

candidate can be ascertained.

Sect. 13. Such clerks shall, at such meeting, make out, under their

hands, a complete return of all votes cast for representatives, in the dis-

trict, the names of all persons for wiiom such votes were given, and the

number of votes for each person ; and a record of the return shall be

made, in the book of records of their respective cities, towns and wards,

within four days after the day of the meeting.

Sect. 3 of chap. 144, Acts of the year 1863 (Pub. Stats., chap. 7,

§ 36), reads : If, within the time prescribed b}' law for forwarding

returns or declaring the results of an election, ten or more citizens

of an}^ ward shall notify the city clerk, etc." If that portion of

the section is complied with, the board of aldermen shall, within

the time required b}^ law for examining the returns or declaring

the results of the election, examine the ballots, and determine the

questions raised.

It seems to your committee, that the proper time to give notice

to the city clerk, and the recount b}' the mayor and aldermen, of

the ballots cast for representatives, would be within four days from

the time of election, — interpreting the meaning of declaring the

results of an election for representatives to the general court, to

be, whenever the clerks of towns and cities, comprising a represen-

tative district, have met and compared transcripts, antl ascertained

what persons have been elected.

The selectmen and town clerk of Methuen testified that the law,

in regard to the preservation of ballots in towns, passed b}' the

legislature in 1871, was not complied with by them, at the last

State election ; but that the ballots, after the adjournment of the

meeting, had been taken out, in a ballot box, into another room, b}'

the selectmen, then tied up in a paper, put in a closet, which was

not locked, and, within a day or. two, sealed up; but were never

delivered to the town clerk, till within a d&y or two previous to

the first hearing by the committee.

It seemed to the committee, that the ballots from the town of

Methuen could not be recounted.

From further evidence before your committee, it appeared that

illegal votes were cast in the cit}' of Lawrence, at the last State

election. The committee were Unanimous as to their opinion in

regard to three votes.

One, M. W. Cox, voted in ward 1, in the city of Lawrence. He
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had not lived long enough in the State to be entitled to vote. He

testified that he voted for George E. Davis, for representative.

One, Holmes Crowpher, voted in ward 1. He was not legally

assessed. A majorit}' of the committee thought he had no legal

riglit to vote.

The question was asked him, for whom he voted. The com-

mittee ruled that he need not answer unless he chose. He declined

to answer. Other evidence was introduced, to show that ho said

he voted the labor reform ticket, and still further evidence was intro-

duced, to show that the name of George E. Davis was upon that

ticket, as a representative, for the third Essex district.*

One. L. S. Hersey, voted in ward 5. In the opinion of your

committee, he had not lived there long enough to entitle him to

vote.

In answer to the question, For whom did you vote? he replied :

Did not know what name was on my ticket. In reph' to the ques-

tion. What ticket did 3'ou vote ? he said : Voted the republican

ticket. In reply to the question. Did 3'ou erase uny name on the

ticket ? he said he did not. Upon other evidence, it was shown

that the name of George E. Davis was upon the republican ticket,

for representative, from the third Essex district.

Your committee, therefore, think that, if the}' should admit that

the aldermen of the cit\' of Lawrence had a right to recount the

ballots, and that they should be counted at the present time, it

would be fair to presume, from other evidence that was introduced,

that Patrick Murph}- did receive a pluralit}' of votes for represen-

tative, from the third Essex district, at the last State election, and

is therefore entitled to his seat in the house of representatives.

We would recommend that the silting member, Patrick Mur[)h3',

is entitled to his seat.

[A minority of the committee, consisting of Messrs. Bailey,

Carter and Aldrich, dissented from the conclusions of the ma-
jorit}-, and recommended that the seat in controversy be declared

vacant. The report of the confmittee was accepted. H. J., 1872,

p. 137.]t

* [On tbe question, how far the declarations of a person, not qualified as a voter,

re^rarding his vote, and for whom cast, are admissible as evidence, in an election con-

troversy, see foot-note, ante, p. 150
]

t [Note by the Editors. 1. By the journal of the house for 1872, pp. 3 and 4,

it appears that, on the first day of the session, two certificates were presented, from
the thu-d Essex district : No. 1, in favor of Patrick Murphy, duly signed by the mayor
and aldermen and city clerk of Lawrence, and the town clerk of Methuen, declaring
said Murphy duly elected.

No. 2 was a petition for a recount in Lawrence, and contained an amended return,
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George M. Hobbs v. George Bartholmesz.

House Document, No. 130. March 1, 1872. Report by William A. Adams.

Mistake in name of Candidate, Votes for George Bartholomesz will, in iin election

controversy, be counted for George Bartholmesz, upon proof that the hitter was a

regular candidate of his party, and that his name was by mistake printed Bartholo-

mesz, upon a split ballot, upon which it was intended to place the names of the regu-

lar nominees of that party for representative.

Edward Avert, for petitioner.

The Committee on Elections, to whom was referred the petition

of George M. Hobbs, contesting the seat now held by George

Bartholmesz, for the third Norfolk district, having heard the par-

ties, report : That, at the last State election for representatives, in

the third Norfolk district, the vote was as follows :
—

For Albert Palmer, 1,217

Brownell Granger, 1,255

George Bartholmesz, 1,12G

George M. Hobbs, 1,073

The district is entitled to three representatives, and the seats of

Albert Palmer and Brownell Granger are not questioned.

The petitioner, George M. Hobbs, contests the seat of George

Bartholmesz for the following reasons :
—

First. Because there were errors in counting the ballots.

signed by the clerk of the city of Lawrence, and declared George E. Davis duly

elected.

A motion made to refer both certificates to a special committee of five, was re-

jected by a vote of 67 yeas to 92 nays. H. J., 1872, p. 4.

It was then voted that Patrick Murphy has a prima facie right to occupy the seat

for the third Essex district : yeas, 121 ;
nays, not counted.

2. The editors agree that the decision ofthe house in this case was correct. But

they do not understand the final remark of the committee. They say, in substance,

that, conceding the right of the aldermen of Lawrence to recount as they did, and

that the votes should be counted by the committee, still it would be fair to pre-

sume, from other evidence introduced, that Patrick Murphy did receive a plurality

of the votes cast in said district. The evidence was, that three persons voted illegally

for Mr. Davis. His plurality, as declared by the recount, was three votes. Deduct-

ing these from Mr. Davis' entire vote, and there was a tie in the district.

Semble. It seems that, where two certificates for the same seat in the house of

representatives, are presented by two dilForcnt persons, on the day of the organiza-

tion of the house, one purporting to be the result of the original count of the election

officers, and the other the result of a recount, the seat, prima facie, will be given to

the person holding the first certificate.]
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Second. Because votes were cast for George Bartholomesz, which

were counted for Barlliohnesz, when they should have been re-

jected, or counted as for another person.

The following facts were agreed upon : That one of the regular

republican nominees, for representative, was George Bartholmesz,

and that his name was on the regular republican ballot" ;
that

a " split ballot "was printed and circulated, bearing the same names

as the " regular republican ballot," with the exception of the names

of the candidates for senator and register of probate, and the name

of George Bartholomesz, for representative, in the place of George

Bartholmesz, and that some of these ballots were probably thrown ;

that there was no person b}' the name of George Bartholomesz

living in the district ; and that the ballots thrown at the election for

representative have been preserved.

On these facts, the petitioner contends that the committee should

recount the ballots, and ascertain the number thrown for George M.

Hobbs, George Bartholomesz and George Bartholmesz ; that the

votes for Bartholomesz should not be counted for Bartholmesz ;

that no evidence should be allowed, to show that the votes for Bar-

tholomesz were intended for Bartholmesz ; and that, if there were

more Azotes thrown, with the name of George M. Hobbs, than with

the names of George Bartholomesz or Bartholmesz. he, Hobbs, was

entitled to the seat.

The sitting member claims, that, there being no such person as

George Bartholomesz living in the district, he should be allowed to

show that this name is a mistake of the printer, and is simpl}' a

misspelling of Bartholmesz, and that no such diO'erence was known

until after the election ; and introduced Jacob Jacobs, a resident ,

and voter in this district, who testified that he prepared, and had

printed, the " split ballot" referred to, and that he directed the

printer to place upon the " split ballot" the same names as were

on the " regular republican ballot," with the exception of the names

for senator and register of probate ; that these ballots were circu-

lated, and he never knew, or heard, any mention made, of an}' dif-

ference in the names of the representatives, until the Sunday after

the election.

On these facts and arguments, j'our committee, without going

into an}' elaborate argument on the subject, submit the case to the

consideration of the house, with the recommendation that the peti-

tioner have leave to withdraw.

[The report of the committee was accepted. H. J., 1872,

p. 214.]
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HOUSE —COMMITTEE ON ELECTIONS, 1873.

Edward L, Bigelow of Marlborouj^jh, Chairman, Thomas Ixgalls of

Marblehead, Austin Hawley of Saiidistield, John W. Regan of Boston,

George Copeland of Easton, A. S. Atheuton of Warwick aud

Dennis Bonner of Boston.

Alfred J. French v. Horace C. Bacon.

House Document, No. 10. Januar}' 15, 1873. Report by all the Com-
mittee.

Evidence. Ex-parte Affidavits. "Where the petitioner, to prove that more votes

were cast for him, in a ward, than were returned for him by the election officers,

presented the affidavits of thirty-nine more persons than there were votes returned

for him, taken two months after the election, each person swearing that he voted for

the petitioner, it was held, that it would be a dangerous precedent to unseat a mem-
ber upon such affidavits alone, without evidence of fraud on the part of election

officers, but such affidavits might be considered, in connection with other evidence,

tending to establish fraud.

Irregularities. Mere irregularities in the conduct of the election, in the absence

of fraud, or proof that the result was alfected, will not invalidate the election.

Edgar J. Sherman for petitioner.

Robert M. Morse, Jr. for sitting member.

The Committee on Elections, to whom was referred the petition

of Alfred J. French, asking ft)r the seat in the house of representa-

tives now occupied hy Horace C. Bacon, from the third Essex

district, having heard the petitioner, submit the following report

:

At the request of the committee, the petitioner filed the follow-

ing statement, in support of his petition :
—

"Essex RcpresentatiA'e District, No. 3, is composed of the six

wards of the cit}' of Lawrence, and the town of Methuen.

By the returns of the ward and town officers, 3'our petitioner

received 2,163 votes, and Horace C. Bacon 2,162 votes, electing

your petitioner.

A recount of the votes of the several wards of the cit}' of Law-

rence (but not of Methuen), gave Mr. Bacon 14 additional votes,

increasing his total vote to 2,177, the vote of your petitioner re-

maining as before.

Li ward 4, Lawrence, the return of the ward officers, changed

only one vote
;

by the recount, your petitioner was given 271
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votes, and Mr. Bacon 584. On the check-list, returned and

certified b}' the ward olRcers as having been used at said election,

and herewith produced, 855 names arc checked as having voted,

corresponding, within one, of the aggregate vote of 3'our petitioner

and the sitting member in said ward.

''Your petitioner presents the depositions of 310 legal voters in

said ward, whose names are borne on the check-list, and all

checked by the ward officers, as aforesaid, who make oath that their

ballots bore the name of 3'our petitioner, as representative to the

general court, being 39 votes in excess of the number given him

b}' the ward officers, in their return.

" The aggregate vote of the ward, for representative, as aforesaid,

full}' equalling the names checked as having voted, these 39 votes,

of which 3'our petitioner has been wrongfully deprived, should not

onl}' be added to his total, but taken from the number given to the

sitting member, resulting in the election of your petitioner b}^ a

majority of 64 votes.

" Your petitioner proposes to show, by the magistrates who ad-

ministered the oaths, that the deponents are the same persons

whose names are checked on said list, as having voted.

" Your petitioner further proposes to show, that all of said ward

officers were of one party, and, during the election, were conspicuous

in displaying partisan feeling and bias ; that the room occupied by

the said ward officers, in the custody and counting of the votes, was

separate and apart from the ward room ; that the ballots were re-

moved from the box, entirely out of sight of the voters ; that the

room, in which they were kept and assorted, was made the deposi-

tor}' of piles of unused democratic tickets, which were, b}' said

officers, from time to time, passed out over the ballot box, to their

part}' vote distributors ; that the ward officers refused a request to

permit the police officers, on duty in the ward room, or any person

of the opposite party, to be stationed within the room, where they

could see the ballots while being counted; that the warden, and

others of the ward officers, while acting as such, had several bets

of money upon the result of the then pending election.

" With the submission of these depositions, and the other evi-

dence, all of which your petitioner believes to be strictly and truly

in accordance with the fact, he desires that your committee should

summon any of the deponents, concerning the truth of whose de-

position the sitting member may entertain doubt, to such numbers

as may seem reasonable to your committee, and, if by you consid-

ered possible, or even practicable,— either as to expense in sum-

moning and paying, or time in examining,— to include the entire

855 or 309 witnesses.
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*' Your petitioner, in the interest of a fair vote and pure ballot,

will patiently attend and aid the committee in the investigation.

" These facts, proven by whichever form of evidence or procedure

your committee deem to direct, establish conclusively, a degree of

fraud, error, or gross negligence, rendering it impossible to deter-

mine its further extent, or amount, and demanding that the vote of

this ward should be thrown out of the count, and the election deter-

mined by the returns from the remainder of the district, upon which

rests no taint of dishonesty, or uncertaint}', thereby electing your

petitioner by 299 majority."

At the first hearing of your committee upon the petition of

Alfred J. French, the counsel for the petitioner presented 309

aflQdavits, a copy of one of which is as follows :
—

"Commonwealth of Massachusetts.

"Essex, ss. T, Alfred Ash, a legal voter in ward 4, of the city of

Lawrence, and Commonwealth of Massachusetts, certify that, on the 5th

day of November, a.d. 1872, I deposited in the ballot box, in said ward,

a ballot bearing the names of all the republican candidates for presi-

dential electors, and also the name of Alfred J. French, for representa-

tive to the general court, from Essex District, No. 3. Alfred Ash."

"Essex, ss. Lawrence, Dec. 30, 1872. Then personally appeared

the aforesaid Alfred Ash, and made oath, that the foregoing statement,

by him subscribed, is true. Before me,

" A. V. BuGBEE, Justice of the PeaceP

And requested that 3'our committee present the affidavits, with a

statement of the case, to the house of representatives, and let them

decide the matter, should the committee care not to assume the

responsibility of judging upon them, it being the first case of an

election contested under similar circumstances, so far as the}* have

any knowledge, in this Commonwealth.

Your committee were aware of the dangerous precedent it might

establish, should a member of the house of representatives be un-

seated by affidavits, without evidence of fraud on the part of the

ward officers conducting an}^ election, and they decided that it was

competent for them to judge of what weight they might have, in

connection with evidence that might be introduced to establish

fraud, and that they would take the responsibility of deciding the

case, and, if their judgment should prove false, the house of repre-

sentatives, in its wisdom, could reverse their decision.*

* [Note by the Editoks. It was settled in Congress, as early as 180'), that, in

a hearing upon the controverted election of a representative, the committee would

not consider alhdavits which were wholly ex parte, and taken without proper notice

to the opposing party as evidence. l^paultUug v. Mead, Clark & Uall, Congres-
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From the records of the cit}' clerk of Lawrence, the returns of

votes, thrown in the several wards of the cit}' of Lawrence, on the

5th day of November, 1872, for representative to the general

court, show that in

WARDS. 1. 2. 3. 4. 5. 6. Total.

Alfred J. French had .

The vote in Methuen was
398 390 282 271 325 176 1,842

321

Recount by the aldermen of
Lawrence, Nov. 7, 399 390 283 271 323 176

2,163

Gained, ....
Lost, • . . .

1 1

2

Horace C. Bacon had 269 363 345 683 240 139 1,939

Recount, Nov. 7, .

The vote in Methuen, .

283 364 344 584 241 138 1,954

223

2,177

Gained, ....
Lost, .... 14 1

1

1 1

1

The evidence, as it appeared to 3'our committee, was substan-

tiall}' as follows :
—

That the ward room of ward 4 of the cit}' of Lawrence, used

at the last state election, was a room having folding doors, by

means of which the said room could be made into two rooms, the

one being nearly twice as large as the other ; that a table four feet

eight inches wide was placed in said room, and the folding doors

drawn up to the table pn each side, thus making of the larger

room, above described, a ward room separate from the audience

room in front of the said table ; that behind this table sat the

ward officer who held the ballot box, and in front of it was a rail,

between which and the table the voters passed, to deposit their

slonal Election Cases, 157. The rule was reaffirmed, in 1868, in Hogaji v. Pile, 2

Bartlett Cong. Election Cases, 281, 287, and in 1878, in Wigginton v. Pachedo, 1

Ellsworth Cong. Election Cases, 5, 8. In the New Marlborough case, Mass. Election

Cases, Cashing, S. & J. 323, the committee of the house ruled that depositions are

not admissible in evidence, to invalidate an election, unless the member, whose right

is in question, has been notified of the intention to take them, or was present at the

taking.]
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ballots ; that behind the table upon which was the ballot box, was

another table, at which sat the other election officers, and upon

which the ballots were counted ; that the warden did not empty

the ballot box till about half an hour before the polls closed, and

then he assisted in counting ballots ; that no person, except the

ward officjrs and the janitor of the building, was in the room occu-

pied b}' said ward officers, during the day, and no person applied

for admission ; that two police officers, b}' order of the cit}' marshal,

were stationed in the audience room, to preserve order, and tliey

were there all da}-, except at noon, when they were away half an

hour for dinner ; that, after the polls were opened in the morning,

democratic ballots were passed out of the ward room, over the

ballot box, to ballot distributors, it having been a custom, in that

ward, to keep ballots in the closet, in that part of the room occupied

b}' the ward officers ; that " somewhere, sometime, some one had

bet that Grant would carry Lawrence," and the warden, who pre-

sided, had "bet that he wouldn't;" that republican ballots were

distributed, with "Bacon pasters" over the name of one of the

•republican candidates for representative, and such ballots were

cast, in one of the wards of the city ; that most of the affidavits

were taken nearly two months after the election.

One of the magistrates, before whom the aflfidavits were taken,

said that out of the 125 that he thought made oath to him, he

knew the greater portion of them. Another magistrate said that

of the 150 that made oath to him, he recognized 100 or 125 as

belonging to ward 4.

That, of the three other witnesses, that were examined from this

ward 4, whose affidavits were shown to them, one Daniel Donovan,

on cross-examination, said " he did not recollect whether the ticket

that he yoted had the name of Alfred J. French upon it."

The committee were requested to summon and examine persons

who voted in ward 4 at the last state election. They could foresee

some of the difficulties that might arise from the examination of

80 many witnesses, but, had the discrepancy been greater, your

committee felt that the^' could have been justified in the expense

and time which it would necessaril}' involve
;
but, under the cir-

cumstances of this case, they declined to do so.

The committee were of the opinion that no evidence of fraud

had been i)roved, but that there were irregularities in the ward

room, and that the contestant, Mr. French, did have suspicions

that there had been fraud, and that he had been w^'onged ; but,

inasmuch as it would be a dangerous precedent to establish, to let

the affidavits of persons (to a certain limit, at least) decide who
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was entitled to a seat in the house of representatives, in the

absence of Viwy evidence of fraud on the part of ward officers, your

committee feel that the}' could report in no other way, than that

they recommend that the sitting member, Horace C. Bacon, is

entitled to his seat.

[The report of the committee was accepted. H. J., 1873, p. 54.]

Albert A. Austin v. Andrew H. Sweet.

House Document, No. 48. February 4, 1873. Report by E. L. Bigelow,

Chairman.

Recount of Votes refused. The mere fact that the sitting member was given, by the

returns of votes, only seven plurality over the petitioner, and that the petitioner

claims that a recount of the votes would show a plurality in his favor, will not

justify a recount by the house of representatives.

Rule in Bicrt v. Babbitt, ante, p. 174, reaffirmed.

The Committee on Elections, to whom was referred the petiiion

of Albert A. Austin of Norton, asking for a recount of the votes

thrown for representative, in the second Bristol district, submit the

following report : That it appears, from evidence before the com-

mittee, that the vote for representative, in the towns of Nojton and

Mansfield, comprising the second Bristol representative district,

was as follows :
—

Town of Norton, for Andrew H. Sweet of Norton, . .161
Town of Mansfield, for Andrew H. Sweet of Norton, . 155

Total for Sweet, 316

Town of Norton, for Albert A. Austin of Norton, . . 97

Town of Mansfield, for Albert A. Austin of Norton, . 212

Total for Austin, 309

Thus showing that, by the count, as made and returned b}' the

selectmen of Norton and Mansfield, Andrew H. Sweet of Norton,

the sitting member, was elected by a plurality of seven votes.

The petition of the contestant reads as follows :
—

" To the House of Representatives of the Commomcealth of Massachusetts.

"Albert A. Austin of Norton, in the county of Bristol, respectfully

represents, that he claims an election as representative in general court

in place of Andrew H. Sweet, Esq., who now represents the second dis-
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trict in the county of Bristol, in your body. That, within sixty days after

the election, held November 5th, 1872, he served a notice on the clerks

of the towns of Norton and Mansfield, respectively, claiming an election.

And he now prays, that your body will order a recount of the ballots, cast

at said election, for representative in general court, he claiming that

such recount will show a majority in his favor, and that the certificate

of election should be issued to your petitioner.

Albert A. Austin."

The committee have been governed in their decision, in this

case, b}' a rule adopted by a former committee on elections, which

was endorsed by the house of representatives, as a precedent

to govern future committees on elections, in similar cases, which

is this : That, in the absence of any proof or evidence of fraud in

the acts of the selectmen, or of illegalit}- in the manner of calling,

holding or conducting the meeting, at which the election is held, or

in the manner of ascertaining the election of representatives, unless

the petitioner shows a reasonable ground for supposing an error in

the count, as made and returned b}' the selectmen, other than the

mere fact of there being but a few votes between the number of

voles thrown for the contestant and the sitting member, the com-

mittee will not recount the ballots that may be produced.

No evidence having been offered, before j'our committee, in sup-

port of the petitioner's claim, other than the fact that there is but

seven votes* difference in the number of ballots cast for the sitting

member and the petitioner, the committee therefore recommend,

that the sitting member, Andrew H. Sweet, is entitled to his seat.

[The report of the committee was accepted. H. J., 1873,

p. 111.]
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SENATE— 1874.

Special Committee on Betitrn of Votes for Senators— Hon. Joxatiian A.

Laxe, Hon. Brooks T. Batchkller, Hon. Prentiss C. Baird, Hon.

Thomas Ingalls and Hon. Walter N. Mason.

Jeremiah Clark v. William F. Salmon.

Senate Document, No. 2. January 12, 1874. Report by Mr. Lane, Chair-

man.

Defect in Name on Ballot. A ballot, in which the name of the regular candidate

for senator was covered by a paster, loosely attached, bearing the name of Jeremiah

Cla, the end of the paster, evidently containing the last two letters of the name
Clark, having been torn off, should be counted for Jeremiah Clark, who was the

regular candidate of the opposing party for that office.

Failure to erase Xante. "Where, on ballots for State officers, containing the printed

name of Jeremiah Clark, for senator, there was written, in pencil, upon the margin, at

the bottom of the ballot, " W. F. Salmon, senator," the name of Clark not being

erased;— or where a strip was secureh' attached, by pins, just below the name of

Clark, on which was printed, for senator, etc., William F. Salmon, such strip not

covering the name of Clark, so that, on each ballot, the names of both candidates for

the office appear;— the votes cannot be counted for either candidate.

Same. Where, on a ballot for State officers, upon which the name of Salmon was
printed, as the regular democratic candidate for senator, the name of Clark, who was
the regular republican candidate, Avas pasted over the name of the candidate for

some other office than that of senator, leaving the name of Salmon, for senator, unim-

paired,— there being on the paster no designation of the office for which Clark was
named,— the vote cannot be counted as a vote for Clark, for senator, but will be

counted for Salmon.

Joshua N. Marshall for petitioner,

George F. Richardson for sitting member.

The Special Committee, on the returns of votes for senators, to

which was committed the petition of Jeremiah Clark of Lowell,

asking for a recount of votes for senator, in the seventh Middlesex

senatorial district, with power to send for persons and papers,

report : That the}' have attended to this duty, without dela}', the

clerks of the towns of Dracut and Chelmsford, and of the cit}^ of

Lowell, being summoned to appear, with all the ballots cast for sen-

ator, in that district, at the last election, and with such other papers

as might be of aid to us ; that said clerks duly appeared, and were

duly sworn ; that the ballots, which the}^ brought with them, had

been dul}^ sealed, and kept according to the requirement of the stat-
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ute, and wore all the ballots cast at said election, for senator, in

said seventh Middlesex district. Whereupon said clerks retired,

and we proceeded, four members of the committee being present,

to a careful count and examination of all of said votes, every vote

passing through the hands of every member of the committee

present.

In the process of said counting and examination, all votes that

were of a doubtful character,— concerning which 3'our committee

felt that a deliberate reconsideration or reflection might be neces-

sar}',— were carefully put aside, into envelopes, and the locality

where they were cast marked upon them. Of such votes, they

found, (in the process of counting all) five only— two from ward 6,

in Lowell, and three from ward 1. These were carefull}' set

aside, and, at the close of the recount, taken into the possession of

the chairman of your committee.

The result of our recount, exclusive of the five votes, was

as follows :
—

Clark. Salmon. Scattering.

Town of Dracut, 140 81 1

of Chelmsford,.... 224 119

City of Lowell, ward 1, .
li)l 229

" 2, . . . 270 300

" 3, . . . 329 464

u (k " 4 . . . 371 383

" " " 5, . . . 412 41G

" 6, . . . 217 162 1

2,154 2,154 2

This result is so surprising, that we think it proper here to say,

that we did not put these figures in column, to determine their

aggregate, until we had completed our recount and examination.

Upon the decision, then, to whom we give the five votes, previ-

ously referred to, depends the result of this election. We there-

fore refer to them in detail.

Vote number one was a democratic ticket, on which the name of

William F. Salmon, senator, seventh Middlesex district, was cov-
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ered b}' a paster, loosely attached, bearing the name Jeremiah Cla,

a portion of the end of the paster having been evidentl}' torn off,

taking the last two letters of the name Clark. This vote, which

probably, by legal technicality, might be thrown out, 3'our commit-

tee, without hesitation, give to Jeremiah Clark, believing it to be

intended for him, without doubt^ but somewhat damaged in the

handling.

Numbers two and three, of these equivocal votes, were so alike

in character, that we speak of them and class them together.

The}' were republican tickets, having in bold letters, on the

centre, For senator, seventh district, Jeremiah Clark of Lowell.

One of these votes had written upon the margiu, at the bottom of

the ballot, in pencil, W. F. Salmon, senator. The other had, se-

curel}' attached hy pins, just below the name of Clark, a strip cut

from a democratic ticket, printed. For senator, seventh Middlesex

district, William F. Salmon of Lowell. These votes indicate a

purpose, on the part of the voters, to give their suffrages to'Salmon,

for senator, but, omitting to erase or cover the names of the other

senatorial candidate, the names of both candidates, for senator,

appear on each ballot.

Your committee decide that, although it may seem unfair to

Salmon, on principles of equity-, yet, as a matter of rule and duty,

both should be thrown out.

We reach, then, the two remaining ballots, numbers four and

five, which we also class together. They are both democratic tick-

ets, and on them the name of William F. Salmon, for senator,

seventh Middlesex district, is unimpaired and unimpinged
;
but, on

one of them, the name of Jeremiah Clark is pasted over that of

John C. Blood, representative, and doubtless depriving him of one

vote ; on the other, the name of Jeremiah Clark is pasted at the top

of the ballot, over the name of Benjamin F. Mills, secretary of

state, and partly covering that of Nathan Clark, treasurer and

receiver-general. The designation of senator, seventh Middlesex dis-

trict, does not appear on either of these pasters.

It may be imagined, and was thus argued before your committee,

that these pasters were designed to be senatorial votes for Clark.

Tour committee cannot allow themselves to go so far, in attempting

to divine the intent of blunderheads at the polls, as to thus judge

in this affair.

We believe that, in good sense and good law, these two votes

should be credited to William F. Salmon of Lowell, senator.

Thus, the five doubtful votes are disposed of, by your committee :

one given to Clark, two thrown out, two given to Salmon
;
and, by

the united judgment of the acting members of this committee, Hon.
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"Willliam F. Salmon of Lowell is confirmed in his seat by a plu-

rality of one vote.*

* [Note by the Editors. Construction of defective Ballot. In an election con-

troversy the ballot must be construed by the same rule that governs courts in the

construction of written contracts and wills. The rule is stated by Chief Justice

Shaw :
" The maxim is, to give some effect to the acts of parties, if possible, ut res

magis raleat qtiam pereat ; and in construing all instruments, and especially those

which are informal, illiterate, hastily and unskilfully drawn, the intent of the par-

ties, if possible, is to be ascertained, without regard to technical rules ; words are to

be construed in the manner in which the parties understood them ; resort is to be

had to every clause and word in the instrument, for the purpose of ascertaining that

understanding and intent; and the intent of the parties when thus ascertained, is to

be the governing rule for carrying the contract into effect." Aticood v. Cobb, 16 Pick.

227, 229. " We are to be governed, not by technical and artificial rules, but by the

true intention of the parties, as expressed by the language of the contract. This rule

of construction is well established by all the modem cases." Wilde, J., in Hoxcland

v. Leach, 11 Pick. 151, 154. The language and form of a ballot are to be construed,

if possible, to give effect to the voter's intention, if that intention can be ascertained

from the ballot itself, in the light of all the circumstances surrounding the election.

Informalities or technical inaccuracies in the expression by the voter of his inten-

tion, will not invalidate his vote if that intention is sufficiently shown by his ballot.

As stated by Judge Coolcy :
" Every ballot should be complete in itself, and ought

not to require extrinsic evidence to enable the election officer to determine the voter's

intention. Perfect certainty, however, is not required in these cases. It is sufficient

if an examination leaves no reasonable doubt upon the intention, and technical ac-

curacy is never required in any case. The cardinal rule is to give effect to the in-

tention of the voter, whenever it is not left in uncertainty," Constitutional Limita-

tions, 4th ed., pp. 764, 765. And see People v. Matteson, 17 111. 169 ; Hawes v. Miller,

56 Iowa, 395; Cattell v. Loicrt/, 45 lb. 478; Slate v. Goldihwait, 16 Wis. 146. But

this intention must be ascertained from the ballot alone, taken in connection with

the circumstances of the election. While, as stated in Wright v. Hooper, and foot-

note, ante, pp. 100-105, extrinsic evidence to explain and apply an imperfect or in-

correct ballot may be admissible, it can never be received to contradict what is

written upon the face of the ballot. McCrary Elections, ^ 407. People v. Sea-

mans, 8 Cowen (N. Y.), 409. Where, then the intention is to ])e ascertained

wholly from an inspection of the ballot, it is a question of law, like the construction

of a written contract. People v. McManus, 34 Barb. (N. Y.), 620.

Erasure on Ballot. Where an erasure by mark or pasting is found upon a ballot,

even if the name on the ballot is not entirely obliterated, the presumption is that the

voter intended " to scratch " the name upon which he has made the erasure, and

that intention, if apparent, will be given effect. *• Where a pen or pencil mark is

drawn over a name, which has been printed on a ballot, it will be presumed that

an erasure of the name was intended, although it be still legible, unless the con-

trary is shown. It is not necessary to obliterate the name entirely." McCrary Elec-

tions § 411. In Clark v. Robinson, 88 111. 498, William E. Robinson and E. E.

Clark were the two candidates for the oflBce of clerk of the circuit court. Upon a

controversy over the election, votes on the Clark ballots for " W. E. Robso " and
" W. E. Robers " were counted by the court for William E. Robinson ; and where

the name of E. E. Clark on the printed ballot was erased, and the word " Robin"

written on the margin to the left of the words, " for Circuit Clerk," with a light

mark at the end of the name, the vote was also counted for Robinson. The ques-

tion whether a name on a ballot has been erased is a question of fact to be deter-

mined by inspection of the liallot. Cojfeg v. Edmonds, 58 Cal. 521.

Omission to erase printed Xame on Ballot. The finding, by the committee in the

above case, that where the name of the opposing candidate is written upon the

ballot, but the printed name of his opponent is left unerased, the vote cannot be
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Your committee feel bound to add that, upon returning to their

room, this morning, for a hearing, the}' found upon their table a

paster,— William F. Salmon, senator. Whether this was a vote

counted for either, is opposed to the great weight of authority. In a similar case,

People V. Saxton, 22 N. Y. 309, the court held that, " writing a name upon a ballot,

in connection with the title of an office, is such a designation of the name for that

office, as to satisfy the statute, although the voter omits to strike out a name printed

upon it, in connection with the same office. The writing is to prevail, as the highest

evidence of his inten tion. The judge ought to have charged the jury, as a matter ot

law, that they were bound to find the fact, accordingly, from the face of the ballot

itself." And see, to the same effect People v. Love, 63 Barb. (N. Y.) 535; Clark v.

Robinson, 88 111. 498. Mr. McCrary follows these cases, saying: "If a voter has

written upon his ballot the name of a particular person, in connection with the title

of an office, and omits to strike out the name of another person printed upon it, in

connection with the same office, the writing must prevail, and the vote must be

counted for the person whose name is written. This is upon the ground, that the

writing is the highest evidence of the voter's intention. In such a case, the

voter's intention can be clearly ascertained from the face of the ballot ; there is

no ambiguity, and, therefore, evidence aliunde is not admissible to explain it,

and the court must, in such a case, find, as a matter of law, that the writiug on the

face of the ballot, prevails over the printing." McCrary Elections, 408, 409. See,

also, Cooley, Con. Lim., 4th ed., p. 765. It has, however, been held, under statutes

providing that if a ballot contains more than one name for a single office, it

shall be void as to all names designated for that office, that a ballot containing a

written name, without erasure of the printed name of another person for the

same office, it cannot Ijc counted for either. People v. Cicotte, 16 Mich. 233 ; Xew-
ton V. Xeicell, 26 Minn. 529.

Pasting Xame in lorong Place on Ballot. Where the slip or paster containing

the substituted name is pasted over the name of the opposing candidate, so as only

partially to obliterate it, the vote will be counted for the substituted name, where

the intention to make the substitution is apparent. Keeler v. Robertson, 27 Mich. 116.

The question here is one of fact, to be judged from the ballots, and the circum-

stances of the election. This was settled in People v. Love, 63 Barb. (N. Y.), 535,

where pasters for supervisor were so fastened on printed ballots, as wholly or par-

tially to cover the designation of the office contained on the ballot next under that

of supeiwisor,— that of town clerk,— so that with the paster on it, the ballot appa-

lently contained two names for supervisor, instead of one for supervisor and one for

clerk. The court held that such ballots should be counted for the name on the

paster for supervisor, on the ground that, " The acts of the voter are to receive a
reasonable construction, in view of the surrounding circumstances. The placing of

a paster containing one name over another name indicates an intention to substitute

one name for another. If it be placed over another name, which is under the title

of an office, it indicates an intention to substitute, for that office, the name upon the

paster. If it be done in such a manner as to atFord any ground for doubt, whether
! the voter mtended to designate two persons for the same office, we think that doubt

may ha safely left to be solved by a jury, in view of all the facts, the appearance of

I the ballot, and the surrounding circumstances."

J'otes tcith no Designation of OJfke cannot be counted. The committee in the

above report are sustained by authority in holding that a name written or pasted on
1 a t)allot, upon which more than one office is to be voted for, without a designaton

I
of the office for which the name so placed is voted, cannot be counted. In State v.

Griffrey, 5 Nebraska, 161, the court say :
'* No office whatever is designated on the

face of these ballots, and the proposition will hardly be questioned, that some desig-

nation of office stated on the ballot is one of the essential properties to constitute it a
legal ballot. Without some designation of office, the ballot would be meaningless,
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of itself, which escaped our notice, or a paster which had fallen off,

having been alread}' counted, 3'our committee could not determine.

It does not aflfect the result.

[The report of the committee was accepted, S. J., 1874, p. 24.]

Thaddeus Graves v. Francis Edson.

Senate Document No. 5. January 15, 1874. Before special committee on

return of votes for senators, before named
;
report by Messrs. Lane,

Batcheller, Baikd, Ingalls and Mason.

Recount of Votes refused. The fact that the votes in a town were, in part at least,

counted by only one of the selectmen, and the coincidence that, although there were

a number of split tickets in the field, the vote for each of the two candidates for sena-

tor was returned as exactly the same as for each of the two candidates for governor,

will not, in the absence of evidence of illegality, fraud, error, or reasonable ground

for supposing either of them to exist, justify a recount of the votes for senator.

The rule in Burt v. Babbitt, ayite, p. 174, affirmed.

The Special Committee on the returns of votes for senators, to

which was committed the petition of Thaddeus Graves of Hatfield,

contesting seat of Francis Edson of Hadley, for Hampshire sena-

torial district, report, that the petitioner, in this case, desires a re-

count of votes throughout the district, for the reason that he be-

lieves the returns embody substantial errors, owing to mistakes in

counting the ballots. He also declares his conviction, that votes

were cast by minors, and others not entitled to vote, sufficient to

change the result.

Upon the hearing given Mr. Graves, the charge of illegal

voting was abandoned by him, and he rested his case entirely on

these grounds

:

and it would be impossible for the officers of the election to determine for what office

the persons named on it were intended. But it is not essential that the ballot

should, with technical accuracy, designate the office. This is not an indispensable

requirement of the law, and, therefore, in case the office should be imperfectly, or

in part, mistakenly designated, then, under the application of the common sense

rules, which are applied in other cases of defective writings, if the proof of circum-

stances surrounding the election will reasonably explain the ballot, and correct the

mistake or defect, it may be sustained, and effect given to the intention of the voter.

But in the case under consideration, as no office at all is designated, there is nothing

to explain, and no defect or mistake to correct.." And see, to the same effect,

Gushing, Law and Practice of Leg. Assemblies, § 105.]
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That in Northampton, the largest town in the district, and where

he fell much behind his ticket, all the parties who counted the

votes, were opposed to his election, and the manner of counting

was unusual and unsafe. That in the town of Easthampton, there

was so remarkable a coincidence in the figures of the returns, that

it demands an investigation by recount.

The petitioner was not prepared to prove, nor did he allege, any

illegality in either case ; the unsafe method of counting in North-

ampton, was, that the votes were, in part, at least, counted by onh'

one of the selectmen ; and the coincidence in Easthampton was,

that while there were a number of tickets in the field supposed to

be playing at cross-purposes, the returns show, that he received

exactl}' the same number of votes as the governor elect, while his

opponent received exactly- the same number as did William Gaston

for governor.

Mr. Graves also put in a petition, addressed to 3'our committee,

signed by about 125 persons, praying for a recount of votes in this

district for the purpose of verifying the result.

Your committee forbear an}- comments on this case, and beg to

refer the honorable senate to the case of Burt v. Babbitt^ ante,

p. 174, where, in a similar case, a committee of the house, one of

whom is now a member of this bod}', reported and recommended

the following rule, which we also commend to the senate for their

consideration.

The rule is this : that, in the absence of any proof or evidence

of fraud, in the acts of the selectmen, or of illegalit}' in the manner

of calling, holding or conducting the meeting at which the election

is held, or in the manner of ascertaining the election of representa-

tive, unless the petitioner shows a reasonable ground for suppos-

ing an error in the count as made, and returned by the selectmen,

other than the mere fact of there being but a few votes between the

number of votes thrown for the contestant and the sitting member,

the committee will not recount the ballots that may have been pre-

served.

As in this case there is no evidence of illegality or fraud, nor

reasonable ground for supposing any to exist, or for supposing

any error in the count, save the fact that the sitting member had a

small pluralit}', your committee do not feel justified in ordering

persons and papers for a recount of all the votes in this district

;

and, therefore, report leave to withdraw.

[The report of the committee was accepted. S. J., 1874, p. 33.]
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Thomas L. Jenks v, Francis B. Hayes.

Senate, unprinted. January 10 and 27, 1874. Before special committee

on return of votes for senators, as before named. Report by Jonathan
A. Lane, Chairman.

Practice. Specijicationa may be filed tinder Petition for Seat. It scewis that n claim

for a seat in tlie senate siioiild be made by a petition, stating the ground upon which

the seat is chunked ; but wliere the petition does not state such ground, the petitioner

may be allowed to file specifications alleging it.

Patrick A. Collins for petitioner.

In this case the claim of the petitioner was as follows :
—

To the Ilonorahle the Massachusetts Senate : The undesio^ned hereby

claims to be the duly elected senator from the second Suffolk senatorial

district, and contests the right of Francis B. Hayes to represent said dis-

trict. Thomas L. Jenks.

"Boston, Jan. 7, 1874"

The committee report that said Jenks does not, in the paper re-

ferred to as a petition, and upon which our action is based, appear

as a petitioner, but as a claimant, nor does he declare the ground

upon which he rests his claim, or set forth any reason why Fran-

cis B. Ha3'es, who by our report on return of votes for senators is

declared to be duly elected, is not rightfull}' entitled to represent

said district. Your committee, therefore, report that said Thomas
L. Jenks have leave to withdraw.

[The report of the committee was recommitted, and the com-

mittee authorized to send for persons and papers. S. J., 1874, p.

21. Tiie petitioner then presented b}' his attorne}', speciGcations,

and under them, the committee examined the check-list and votes

in the wards of the district, in which irregularities were claimed, and

found that no irregularities existed. The petitioner informed the

committee that he was satisfied with the investigation, and re-

quested leave to withdraw. The committee reported leave to with-

draw, and the report was accepted. S. J., 1874, p. 54.]
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HOUSE— COMMITTE E ON E L E C T I N S — 1S74.

Messrs. Thomas M. Judd of Lee, Chairman, Dkxnis Bonxer of Boston,

James L. Merkitt of Scituate, Samuel P. Billings of Hatfield, James

D. HuRLBUT of Boltou, E. H. Seymour of Grauville, and N. E. Hollis

of Braiutree.

Thomas J. Anderson v, John Tewksbury.

House Document, No. 32. January 29, lS7i. Report by Thomas M.

Judd, Chairman.

[In this case, the petitioner claimed that the sitting member

was not eligible to the office of representative from ward 3, Boston,

from which he was elected, as he had not been an inhabitant of

that ward for one 3'ear next preceding the date of his election, and

the committee, upon the evidence, so found, and reported a resolu-

tion, declaring the seat vacant. The house accepted the report and

adopted the resolution. H. J., 187-4, p. 77. Sufficient facts are not

reported to make the case of value as a precedent.]

Hjenry D. Lay et als., Petitioners.

House Document, No. 34. January 30, 1S74. Report by Thomas M.
Judd, Chairman.

[In this case, the election had been declared a tie, between the

petitioners, Henr}' D. La}- and Charles M. Brown, each being

found by the transcripts of the records of votes for representative

in the district, to have received the same number of votes. A
new election was then held, which resulted in the election of one
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Moses Carr, who died before the meeting of the legislature. Mr.
La}' and Mr. Brown then petitioned for a recount of the votes

cast for representative, at the regular election, in which the}' were

opposing candidates, and at their request, finding that the ballots

had been properly sealed up and preserved, the conomittee re-

counted the votes, and found, that instead of a tie vote, as de-

clared. Mr. Lay had a plurality of three
;
and, thereupon, reported

that he was entitled to the seat. The report of the committee was
accepted. H. J., 1874, p. 80. And Mr. Lay qualified. lb.

p. 86.]

Charles A. Perry v. Albert Montague.

House Document, No. 39. February 4, 1874. Report by Messrs. Judd,

BoNNEK, Merritt, Seymour uud HoLLis,— Messrs. Billings and

HuRLBURT dissenting.

Election void for Uncertainty. It seems that in a representative district com-

posed of five towns, if the election in one of the towns is void for uncertainty, the

election in the district should be set aside.

Election void. What Irregularities will make. Where, in such town, the record

did not state the whole number of votes jriven for any officer voted for; where the

number of votes recorded did not correspond with the number of names checked on

the votin^r list; where it was uncertain how many of the selectmen participated in

counting the votes; where there was evidence from bystanders (legal voters), who
overlooked the count that they saw enough more votes cast for the petitioner than

were counted for him, to change the declared result, and verified the fact ])y going to

the poll-room the morning after election and finding the votes unsealed, recounted

them ; where depositions of persons equal in number to the number of votes found

by this recount to have been cast for the petitioner, to the effect that they voted for

the petitioner, were offered in evidence ; and where the votes cast were not preserved

as required by law,—it was held by a majority ofthe committee, that the election in

that town was void, and, by the house of representatives, that the election in the

district was void.

Evidence. Depositiojis may be taken and used. It seems that, where the peti-

tioner notified the returned member of his intention to contest the election, and also

notified such member and the selectmen of the town that he intended to take testi-

mony in the same, at a time and place named, to prove fraud or mistake in the

record and return of votes, and requested them to be present and examine the wit-

nesses, if they desired, the depositions of witnesses, so examined, although none of

the parties, so notified, attended, will be received as evidence, with the same effect

as though taken before a commissioner duly appointed by the house.
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Irregularities in conduct of Election. Effect upon the Election. Qucere. Where

the meeting for the election was left in charge of the town clerk for twenty or thirty

minutes, while all the selectmen went to dinner, there being doubt whether, during

that time, one person voted, and where during most of the meeting, but one of the

selectmen actually officiated, it was questioned, whether the election in such town

should not be declared void.

William W. Warren for petitioner.

M. F. Dickinson, Jr. for sitting member.

The Committee on Elections, to whom was committed the peti-

tion of Charles A. Perry of Shutesbury, claiming a seat in the

house, as representative of the second Franklin district, being the

seat now held by Albert Montague, have heard the evidence sub-

mitted to them by the petitioner, and by the sitting member, and

the arguments of counsel on behalf of each, and they hereby sub-

mit their report.

The said representative district consists of the towns of Mon-

tague, Sunderland, Leverett, Wendell and Shutesbur}'.

No question was made, at the hearing, in regard to the votes of

an}' of the towns, except that of vShutesbury. The aggregate of

the votes in these towns (omitting Shutesbury) was : for Mr.

Perry, 339 ; for Mr. Montague, 319. The vote of the town of

Shutesbur}', as counted by the town clerks of the district, was :

for Mr. Perry, 34; for Mr. Montague, 55. If this count be cor-

rect, the whole vote of the district would be •. for Mr. Perry, 373 ;

for Mr. Montague, 374 ; thus electing Mr. Montague, hy one bal-

lot. And the questions presented, and argued before the commit-

tee, regarded the legality of the meeting and the correctness of the

vote of Shutesbury.

The petitioner claimed that the meeting was illegally held, inas-

much as it was left, at one or more times, in charge of the town

clerk, no selectman being present ; that no proper, counting of the

ballots was made by the selectmen ; that the ballots thrown, and

the voting list, were not propeii}' sealed up, and preserved as

required by law ; that no such transcript of the record as is

required by law was made, signed and sealed, in open town meet-

ing ; and that the petitioner, Perry, actually received over forty

ballots, instead of thirty-four, the number counted for him b}' the

clerks, and upon which their certificate was ba^ed.

The respondent, Mr. Montague, claimed that no such illegality

was shown, as would require the committee to declare the meeting

void ; that the failure to preserve the ballots and check-list, and

the informality of the return to the clerks, were not sufficient omis-

sions of legal requirements, to compel the committee to throw out

the vote of the town ; and that there was no competent testimony
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before the committee, to warrant the inference that the vote of

Shutesbur}' was other than as it was declared at the town meeting.

Although much testimon}' was introduced, there was reall}' little

conflict upon most of the material facts. That the selectmen all

left the meeting in charge of the town clerk, while the former

went to dinner, was conceded ; the length of time they were absent

was not agreed, but it was between " twent}' minutes," and ^* after-

wards of half an hour." The town clerk would not state whether

votes were thrown during the time, but had the impression that

none were thrown. Other testimony tended to show that at least

one was thrown.

It was agreed, that the names checked on the voting list, were

either checked by the chairman of the selectmen, or by the town

clerk. The other two members of the board of selectmen appear

not to have concerned themselves much, about the meeting, until

the polls were closed. One testified that he was out of the hall

much of the time, and was not certain that he was there more than

one-sixth of the day. The junior member of the board, although

in the hall, did not remain in the desk much of the time.

The testimony was also uniform, upon the facts that the ballots

were left upon, or under, the desk, after the meeting adjourned,

and were not sealed up, as required by law ; and that the check-

list was placed in the town safe, and the key left in the safe
;
also,

that the return of the votes for representatives, was signed b}^ the

chairman of the board of selectmen onl}', in open town meeting.

The clerk and another member of the board signed it the next

da}', in the town of Leverett, on being informed, b}^ a clerk of one

of the towns of the district, that such signatures were wanting.

The omission to sign at the meeting, appears to have been

through inadvertence.

The return thus made conforms to the record of the meeting,

and states the vote as 34 for Perry and 55 for Montague. Neither

the record nor the return states the whole number of votes for

representative ; and although each of the selectmen and clerk tes-

tified, in regard to the counting of the ballots, it was not stated, by

any of them, that the whole number of ballots thrown was ascer-

tained. The check-list was produced b}' the chairman of the

selectmen, and it appeared that the whole number of names

checked, was 101, or 12 more than the number of votes given for

both Perry and Montague ; and all the witnesses agreed that the

check-list had not been altered, since the meeting. There was

testimony that ballots were given, for count}' officers, that had the

names of the State officers torn off, but retained the names of the

representatives ; and some of the witnesses thought that there
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were ballots for State officers alone, but how many, was not defi-

nitek stated. There was one ballot for two county officers, bear-

ing the names of the candidates for register of deeds and county

treasurer, and being the candidates whose names were borne on

all the tickets for count}' officers ; and yet, the record gave the

whole vote, for these two men, as 86 and 92, respectively.

The town clerk did not count the ballots at all, but recorded

them, as stated to him by the chairman of the selectmen. There

was conflicting testiinon}', as to the mode in which the ballots were

counted ; whether the selectmen counted a part, and the numbers

counted by each were added together, or whether one of the

selectmen re-counted, after the other two, is left uncertain. Mr.

Reed, one of the selectmen, testified that he counted over all the

ballots for representative, after the other two, and the latter

were standing, so that they might, and should, have followed the

count, as made b}" Reed. Both the chairman and Reed testified

that the vote as counted, was 55 for Montague, and 34 for Perry.

All the selectmen testified, that the tickets which were not

scratched, were placed in a pile by themselves, after being once

counted, and the number written down
;
and, in counting for

the other officers, the number was taken, and the number for each

officer, on the scratched tickets, added to it, without re-counting

the number of straight tickets. There was a considerable number

of scratched tickets,— not, however, for representatives.

The ballots bearing Perry's name, were quite different in

appearance from those bearing the name of Montague, being

wider and longer. The desk was midway, at one end of the

hall, upon a raised platform ; was five feet two inches high in

front, about eight feet long, and closed at the end, but with an

open space behind it, not railed oflffrom the hall.

The top shelf of the desk was dropped about two inches below

the top of the front, and there was another shelf underneath.

The ballots were counted on the top shelf, there being no table

behind the desk, and the clerk made his minutes on the same shelf.

Some voters were standing in front of the desk, — one on a

chair,— and could overlook the count. One witness testified that he

watched the count, and counted 43 ballots, on which he saw Mr.

Perry's name, and heard Mr. Reed say there were 18 in one pile,

and 25 in another, for Perry. Another testified that he counted

48 of the broad ballots, four of them having the representative

scratched or torn. Mr. Reed testified that, after the ballots

were counted for all the officers, they were placed on the shelf,

under the desk. Mr. Berry, the chairman, thought they were

so placed. Mr. Ames, the other selectman, said that they were
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left lying about, where they were counted. One witness, who
was looking on, said that Mr. Reed, after counting the votes,

placed l)allots under the desk, and then took them, or a part of

them, out, and counted them for other officers. Mr. Reed said

that he placed under the desk, before the counting began, certain

ballots which were l3 ing on the top, and had not been used. It

appeared that the ballot box was quite small, and had no cover

whatever, but was open upon the desk throughout the da}'.

Some of the Perr}' ballots were so long, that they required

folding, before being placed in the box, as most of the witnesses

agreed. There was no attempt at counting, before the close of the

polls.

On the morning after the election, some of the voters of the

town, among them, the two who testified to having counted the

vote the preceding daj', met together, and one of the party, liaving

procured the key, went into the hall, and to the desk, where, as

was testified, they found most of the ballots, \y\ng on the top of

the desk. Mr. Berry, the chairman of the selectmen, was the last

to leave the hall, the night before, and did not lock the door ; but

Mr. Reed, who was the selectman in charge of the hall, had either

gone himself, or sent some one, to lock the hall, and it did not

appear that any one had been in the hall, after Mr. Berry left,

unless Mr. Reed, or his man, had gone in, to see that the fires

were safe.

It was in evidence, that one of the part}' of seven (the men who

had seen Mr. Reed place the Ijallots under the desk) , went at once

to the desk, and took out from the corner, where he had seen the

ballots placed, ten ballots, which had the appearance of having

been folded and used, and which bore Mr. Perr3''s name.

The whole part}' of seven then proceeded to count the ballots,

lying on the desk, bearing Mr. Perry's name, including the ten,

and the number was found to be 44. They also found two votes,

with the representative's name torn off, and one pasted.

They then set to work, to make a list of the voters in town, who

were believed to have voted for Perry, and, dividing the town into

districts, proceeded to get the signatures of the voters, to a dec-

laration that they had so voted. When this was completed, and

communicated to Perry, he gave notice to Mr. Montague, of his

intention to contest the seat
;
gave notice to the clerk, that he

claimed a recount of the vote, and further notified Mr. Montague,

and the selectmen, that he desired to take testimony, at a time

and place named, to prove that there was fraud, or mistake, in the

record and return of the vote of Shutesbury, and requested Mr.

Montague and the selectmen to be present, and examine the wit-
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nesses, if the}' desired. Neither of the parties notified, attended,

but ]Mr. Perr}- proceeded to take the testimoii}'. Fort}' voters

deposed that they had voted for Mr. Perr}'
;
and, before the com-

mittee, two others testified that they so voted. One of the wit-

nesses also deposed that Mr. Crandall, the town clerk, tried to

influence him to vote against Mr. Perry. Mr. Crandall admitted

that he said something to the witness, but that it was a message,

that he had been requested to deliver.

It was objected, on the part of the sitting member, that this

kind of testimony was n"t competent, and the case of French v.

Bacon (cinte, p. 184), was cited for the committee. But that was a

case of ex parte affidavits, and in that case the committee received

the testimony, but did not consider that its weight was sufficient

to overcome the evidence of a record, when the whole number of

ballots tallied with the number recorded for the several candidates,

and when the ballots and check-list had been preserved, according

to law. In the present case, the testimony was taken, after full

notice to the other side, and with all the opportunity to cross-

examine, which could have been given, if the testimony had been

taken before a commissioner, appointed by the committee. The

failure of any party interested, to appear and cross-examine,

seems significant, inasmuch as the magistrate, who took the testi-

mony, and others who were present, testified that the whole pro-

ceeding was conducted in a public, and entirely proper manner, in

the centre of Shutesbury.

An attempt was made, to discredit the testimony of some of tlie

forty witnesses, by impeaching their reputation for truth and

veracity.

The committee do not deem it necessary to pass upon the weight

of the testimony on this point, for the reason, that of the ten wit-

nesses who were thus attacked, nine were checked as having

voted, and the committee cannot doubt that they all voted, fur Mr.

Perry. Indeed, no one seemed to question that fact seriously.

The tenth, however, was not checked ; and there was testimony,

to the effect that he said, after the meeting, that he had not voted.

The names of the other witnesses, so voting for Perry, were also

all checked, and it was in evidence, that neither Mr. Perry, nor any

of his friends, had access to the voting list, from the time of elec-

tion, until it was produced at the hearing before the committee.

There was no attempt to contradict or control the testimony of the

other thirty-two witnesses, who swore they voted for Perry.

Having stated, thus fully, the purport of the evidence in the case,

it remains only to give the conclusions of the committee.

We have not felt bound to pass upon the question, whether the
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desertion of the meeting, b}^ the officers, whose duty it was to

preside over it, is sufficient, of itself, to render the meeting invalid.

If it were necessar}' to pass upon that question, however, all will

appreciate how dangerous it would be, to decide that an election, so

conducted, should stand. If the ballot box can be left in the

charge of an irresponsible person, in a small town, with or without

proof of improper conduct on his part, and the election go unchal-

lenged, and be sanctioned b}' the house of representatives, it is

difficult to sa}' what amount of negligence might not be tolerated,

in a large city. It seems, at all events, ver}' like a farce, for this

house to aid in enacting laws, to secure the purity of the ballot

box, and yet admit to membership, persons elected in open viola-

tion of those laws.

But we rest our decision of this case upon a different ground.

"We find the record of the town to be defective, in not stating the

whole number of ballots given for any officer. We find a discrep-

ancy between the ballots recorded, and the number checked ; and

we find the only proper evidence to ascertain the truth, viz ;
— the

ballots actuall}' cast, are not preserved, so that the committee are

left to resort to suppositions of their own, for an explanation on

this point. "We also find that the town clerks of the district did

not have such evidence of the vote of Shutesbury as the statute re-

quired they should have
;
and, although it ma}- be said, that there

was a free and uninterrupted expression of the will of the people of

Shutesbury', at said meeting, still, the undersigned, a majority of

3'our committee, feel that, in view of the irregularities, and the

shameful disregard of law shown in the conducting of the meeting,

taken together with the discrepancies in the record, and the con-

flicting testimonj' of the voters of the town, as to the number of

votes cast for representative, it is exceedingly doubtful and uncer-

tain what that expression was. Therefore, we report the election

of representative, held in the town of Shutesbur}-, on the 4th of

Novemlier last, void for uncertainty, and that Albert Montague is

not entitled to a seat in this house, as member
;
but, that Charles

A. Perry, having received a plurality of all the ballots that can be

ascertained to have been cast in the district, is the member elect

from the second Franklin district, and entitled to the seat now oc-

cupied by Albert Montague.

Messrs. Billings and Hurlbut submitted the following Minor-

ity Report :

—

The undersigned, members of the house committee on elections,

dissent from the report of the majority- of that committee, and call

attention to the following facts :



PERRY V, MONTAGUE. HOUSE, 1874. 207

The official returns of the five towns of the district, gave Albert

Montague, the sitting member, 374 votes, and Charles A. Perr}',

the contestant, 373.

The return of Shutesburj' was : Montague, 54
;
Perr\', 34.

Tlie petitioner demands the seat, on two grounds : first, illegali-

ties in the conduct of the election and making of returns
; second,

on an alleged error in the count. He claims 43 votes in Shutes-

burv, instead of 34.

Tiie committee were unanimousl}' of the opinion, that the meet-

ing was legally called, and that no fraud was shown in the case.

At the hearings it appeared, that some one or more of the select-

men was present constantly, while the balloting was going on, with

the exception of a short period of from twenty minutes to half an

hour, at noon, when they went to dinner. During that time, the

ballot box was in the custody of Mr. Crandall, the town clerk.

There was conflicting testimony as to whether one, John Pratt,

voted during that time. It was not claimed that an}' other vote

was thrown, while the selectmen were gone. Mr. Berry was pres-

ent all the time, except while thus out at dinner, and his associates,

Jabez W. Reed and Warren Ames, were each present, at various

times, for longer or shorter periods, through the day. All were

there, at the close of the polls, and participated in making the

count. The town clerk was at his post all da}', except during a

brief inter\'al, when he went to dinner, after the return of the select-

men, and he remained until after the meeting adjourned. The
check-list contains 101 checks, all made, by Mr. Berry or Mr.

Crandall, and they say no person voted, whose name was not

checked, and the name of every man who did vote was checked.

The voting took place at a table or desk, seven or eight feet long,

standing upon a platform, on one side of the room, raised two steps

from the floor, so that the top of the desk, in front, was about five

feet above the floor. Under the table was a shelf. The votes were

all kept in the ballot box, until the voting was over. The count of

votes occupied about half an hour, and there is no conflict of testi-

mony, as to the manner in which it was conducted. Mr. Berry,

chairman of the board, says, We tried to sort them first, — the

democratic and republican, — but they were so much pasted, and

scratched so much, that we took the name of each candidate and

counted separately, thus counting as many times as there were ofl3-

cers to be voted for." In each case, each of the selectmen counted

a portion, and the three results were added ; hut the representative vote

ims farther verijled^hy Mr. Reed counting it again, while the other

selectmen stood on either side of him, observing him, and Mr.

Berry followed the count, while Mr. Reed made it, and both gentle-
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men sa}- the vote was, as called off b}' Mr. Berry to the town clerk,

55 for Montague, and 34 for Perry, and that all the selectmen

agreed on the count. Mr. Ames, the other selectman, sa3's he

supposed, at the time, that the count was correct
;
though he now

thinks there must have been a mistake, because more than 34 men
now make affidavits that they voted for Perry. Mr. Berry and

Mr. Reed still say that they are sure the count was correct, and

are positive that there was no mistake.

A number of persons were in the hall, while the vote was being*

counted, most of them friends of Mr. Perry. Several of these lat-

ter were watching the count ; one of them, F. H. Leonard, stand-

ing upon a chair for that purpose. He says he saw more than 43

Perry ballots taken from the box, but his testimon}^ is loose, vague

aad somewhat contradictor^-, and more conjecture than fact. Thus,

he testifies, in one place :
—

" Q. Whether or not you counted, at the time the selectmen counted

the ballots, the number which had been cast for Mr. Perry?
" A. I did. The number of wide ballots, as they were taken out of the

ballot box, was 48, and they had Mr. Perry's name on them There

were two with Mr. Perry's name pasted on them."

And in another place he testifies :
—

" Q. Did you consider, at the conclusion of the election, that Perr3 ''s

name was on forty of the ballots, from the size of the ballots ?

" A. From the size of the ballots.''^

The last answer shows, conclusivel}', that the witness was testi-

f^Mng to an inference, not to a fact. Besides, he elsewhere says,

that the chair he stood on was three or four feet from the desk, and

other persons stood between him and the selectmen. It is also a

suggestive fact that Mr. Leonard made no objection to the count,

as it was read to the clerk, and announced in open town meeting,

by the chairman of the board, nor did any friend of Mr. Perr}', sev-

eral of whom were present, intimate that there was any error, or

make any comments upon the matter.

The certificates were made up, and signed b}" the proper officers,

in open town meeting, tliough, by an accident, as all agree, only

Mr. Berry, of the selectmen, signed the certificate of the represen-

tative vote that night. Mr. Reed added his name, the following

day, at the meeting of the town clerks of the district, in North Lev-

erett.

The check-list was placed in the town safe, in the town hall, by

Mr. Berry that evening, and the safe was afterwards locked hy

Mr. Reed, who did not know the list was there. After the count,
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the votes were laid by Mr. Reed on the shelf under the desk, and

near to them, on the same shelf, were other ballots, which had not

been cast at the election, but which were put there to get them out

of the way.

The next forenoon seven friends of Mr. Perry, none of them

town officers, procured the kc}* of the town hall from Mr. Reed's

house during his absence, (he having charge of the building), and

went in, to make an examination of the ballots. Two of these men

state that they found thirt3'-four Perr}- ballots scattered about on

the table, and ten more on the shelf underneath ; in all, fortj'-four,

for Perry. Another says they found forty-three Perry votes. In

making up this result, the\' were obliged to select those ballots

which, in their opinion^ had been voted, from other ballots not

voted, which were hing on the shelf and scattered around. The

witnesses claimed to be able to distinguish the two kinds, from the

alleged fact, that the ballots voted had been folded. Mr. Leonard

says: " We found other ballots o?i the table, which had not been

voted," and this he infers, because, as he says, " they had not been

folded."

It is a remarkable fact, that this self-constituted committee did

not take the precaution to preserve the ballots they found for

Pen-}', though Mr. Leonard says he carried awa}' three or four of

them, and still has them at home, and he don't know how many
were taken away, in all. Again, Mr. Leonard says, " the commit'

tee (of seven) didn't count any hut votes vnth Perry's name on.'*

Rather weak testimou}^ upon which to contradict the sworn return

of the selectmen, especially when one of them, Mr. Berry, says

:

" Some of the votes were folded and some were not
;

" and Mr.

Reed says, " a good portion went in open."

The Perry party then procured the affidavits of about forty men,

that they voted for Mr. Perry at the election, and these affidavits

were submitted to the committee. The name of one of the per-

sons, thus certifying, is not checked upon the check-list, and two

of the selectmen saj', that he not only did not vote, but told them

after town meeting that he did not vote, though he supposed Perry

thought he did ; and that he showed them a Perry vote, which he

said had been given him to throw, but which he did not use. Mr.

Crandall confirms the testimony that this man, Phelps, did not

vote. As to some ten or a dozen of the persons making the affida-

vits, the contestant introduced the evidence of several of the best

citizens of Shutesbury, and one man from Leverett, that their

reputation for truth and veracity, in the community where they

live, is bad, and this testimony was strengthened b}' the reluctance
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which two, at least, of the petitioner's witnesses showed, in testify-

ing upon the same point in cross-examination.

From all that appeared to the committee, we are unable to find

any evidence that the election, in the town of Shutesbur}', was not

conducted fairly, and that the return did not express the actual

vote for each and ever}- officer balloted for. The selectmen and

town clerk all say, everything was done fairl}' and honestl}^ and

that no mistake was made. And Mr. Ames bases his present sup-

position, that there must have been a mistake, solely on the fact,

as he sa3's, that they found (b}' the affidavits) that more than

thirty-four peisons voted for Perry. But this belief of Mr. Ames

is rebutted by the denial of both his associates, whom he, and all,

concede to be perfectly honest men, and by the fact that no objec-

tion to the result was suggested, when the vote was counted and

declared, though several of Peny's friends stood by and watched

the handling and counting of the votes and all the proceedings.

Much stress is laid upon the fact that the total vote returned

for representative was onl}^ eight3'-nine, while the total number of

names checked was one hundred and one. But we are persuaded

that such a state of things is nothing unusual. The testimou}' was,

that some voted only the State ticket ; others tore off the State

ticket entirel}' ; one vote was cast for two county officers alone

;

and, altogether, there was a considerable number of split and

partial tickets. Mr. Berry says, some votes were thrown without

representative's name on them, and E. L. Johnson, one of Perry's

witnesses, testifies thus on this point :
—

"Q. Did you find any ballots thai did not have any name for represen-

tative on them ?

"A. / think there were several, on which neither Mr. Perry's nor Mr.

Montague's name appeared, and there were one or two which was j)^sted

over, but I cannot stale that exactly.'"

Mr. Ames, Mr. Perry's friend, upon the board of selectmen,

also says, there were about " half a dozen " such. Now, if Mr.

Montague had fift3'-five votes (which is not disputed), and Mr.

Perr}^ forty-four, as claimed, it is impossible to see how, out of a

total of one hundred and one votes, there could have been " sev-

eral "or '*half a dozen" votes bearing neither Montague's nor

Perry's name. We have no doubt that a comparison of the check-

lists and returns of other towns, and wards in cities, w^ould show a

similar discrepanc}", and, on this point, we confidently appeal to

the experience of those members of the house, who have served as

town or ward oflScers, and have made similar returns.
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The question for the hou?e is, whether the election was fairly

and honestly conducted, and whether the voters of Shutesbury

have been credited with their correct vote. The burden of proof

is upon the petitioner, and he has not sustained it. The evidence

he relies upon falls far short of proof. The return of town oflicers

is not to be lightly treated, nor dismissed upon mere affidavits,

especiall}' where there is such doubt thrown upon the reputation of

many of the witnesses for truth and veracit}'. The law contem-

plates but one way of deciding elections, and that is by ballots,

not affidavits. To reverse the rule, opens the door to endless mis-

chief, and establishes a precedent which this house has alwa3-9

refused to entertain. We call especial attention, in this connec-

tion, to the case of French v. Bacon^ decided last year {ante^ p. 184),

where the Committee on Elections expresslj' refused to act upon

affidavits, introduced for a similar purpose.

In regard to the alleged illegalities in conducting the election

and making the returns, we have to sa}', that the provisions of the

statute which covers such matters are directory^ and omission or

errors, in regard to such provisions, have not been held to vitiate an

election, except in extreme cases. Cushing's Law and Pr. of

Legis. Assem., p. 74
;
Malary v. Merrill^ Clarke & Hall, 328 ; Van

Benssdaer v. Van Allen^ Clarke & Hall, 73 ; Arnold v. Zea,

Clarke & Hall, 601
;
Standish^ Mass. Election Cases, Cushiug,

S. & J., 82 ; Colchester
y
Peckwell, I., 503, 506, 507

;
Hope, Mass.

Election Cases, Cushing, S. & J., 71.

We, therefore, recommend that the petitioner have leave to

withdraw.

[Upon the presentation of the reports, a motion was made to

substitute the minorit}' report for that of the majority, and pending

that question, the minority report was amended, b}' a vote of 121 to

74, b}' adding thereto the words, ''And that the seat now occupied by

Albert Montague of Sunderland is hereby declared vacant." The

motion to substitute the minority- report, as amended, was then carried

by a vote of 126 to 60. The report as amended was taeu accepted,

thus gi^^ng the petitioner leave to withdraw, and vacating the seat

held b}' Mr. Montague. (H.J. 1874, p. 117.) A new election was

ordered. (H. J. 1874, p. 127.) Mr. Montague was elected to fill

the vacanc}'. The editors. do not regard this case as being without

value as a precedent. The views of the miuorit}' of the Committee

on Elections are given, because the house apparently adopted

those views, and by the same vote unseated the member in whose

behalf those views were given. The value of the precedent is

impaired because it is impossible to know upon what ground the
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house based its vote. However, it must have decided that, for

the irregularities in Shutesbury, the election was void. By the

journal of the house it is plain that the case was an exciting one,

and the fact that the contesting party, in his own town, had fallen

largeh' behind his opponent, making it tolerably certain what

would be the result of a new election, may have had much to do

with the action of the house.]

John I. Monroe r. John Cummings.

House Document, No. 93. February 25, 1874. Report by Messrs. Judd,

Billings, Hurlbut, Mkrritt and Seymour ; the minority report by

Messrs. Bonner and Mollis.

Recount of Votes. Where two-thirds of the votes cast for representative in a town

meeting were counted by the clerk alone, during the time when the meeting, attended

by 1,000 citizens, was engaged in an angry contest over the question of striking the

clerk's name from the jury-list, and so great confusion and disturbance existed that

the moderator lost control of the meeting, and linally declared it dissolved before

the question could be settled,— it was held by a majority of the committee (a minor-

ity dissenting), that the votes should not be recounted, — but the house, accepting

the minority report, ordered the committee to recount the votes.

The committee having recounted the votes, pursuant to the order of the house,

found and reported that the original count was correct.

The Committee on Elections, to whom was referred the petition

of John 1. Monroe, contestant for the seat now occupied by John

Cummings, from the twenty-second MiddU^sex district, asking that

the votes of said district be recounted, reported that the peti-

tioner have leave to withdraw.

Messrs. Bonner and Hollis, submitted the following minority

report :
—

The undersigned, members of the Committee on Elections to

whom was referred the petition of John 1. Monroe, contestant for

the seat now occupied by John Cummings, of the twenty-second

Middlesex district, would respectfully ask permission to present

to the house, their reasons for dissenting from the report of the

committee.

At the hearing before them, it appeared that, at the election in

Woburn, in November last, held for the choice of state officers, a

town meeting was held, for the transaction of town business, at the

same time and place.
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That there were great confusion and distorbance. daring said

meetings, growing oot of an angry and aproarioas contest orer a

proposed revision of the jory-list-

That there were present at least one thousand citizens, engaged

in this fierce c-ontest, during the entire time the baUots for repre-

sentatives were being eoonted.

That, in this contention over the proposed revision of the jnrr-

lb;t, the house was polled several times, and twice by the same

che<^-list used in the election of state ofiBcers.

That 60o of the ballots cast for representatives were counted by

Mr. £. £. Thompson, clerk of the board of selectmen, and that no

one else verified his count.

That, while ^Ir. Thompson was counting these ballots, the people

were vehemently debating a proposition to strike from the jury-list

the name of this very Mr. Thomps<m.

That motions, resolves and amendments, were offered so fre-

quently and irregularly, and the meeting became so bmsterous,

that the experienced moderator lost all control of it, and, amid

utter confusion, declared it dissolved, and left the hall, without

any vote authorizing such dissolutioa.

That, notwithstanding this long discussion of the jury-list, and

the many votes regarding it, no list was adopted, revised, or ac-

cepted.

That Mr. Monroe was the candidate of the liberal republicans

and democrats, and that ticket received a majority of 94 votes,

in a total of 1,033.

That the vote, as declared, was for Mr. Cummings, 524 ; and

for Mr. Monroe, 508.

We are of the opinion that no person, situated as Mr. Thompson
was, viz.», being clerk of the board of selectmen, and one of the

prominent parties engaged in making up the jury-list, having

allowed his name to be presented on the list for jq>proval, and

hearing the uproarious contest, over the propositioa to strike his

name, with others, from the list, could have counted the ballots,

daring this fierce contest, correctly.

We would therefore recommend that the petition be recommitted,

with instructions to recount the votes as prayed for.

[Upon the presentation of the reports, a motion to amend, as

recommended by the minority of the committee, was carried, and

the petition was recommitted to the committee, with instructions to

recount the votes. (H. J.. 1874, p. 205.) The committee re-

counted the votes for representative, and reported that their recount

corresponded exactly with the count and return of the town
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officers, and that the sitting member was entitled to the seat.

The report is House Document, No. 109. The report of the com-

mittee was accepted. (II J., 1874, p. 229.) The report of the

minority of the committee, upon the question of recounting the

votes, their views having apparently been adopted by the house,

is published by the editors as a valuable precedent.]

SENATE — 1875.

Special Committee on Returns of Votes for Senators. Hon. Washington
Tufts, Hod. Henry S. Hyde, Hon. Henry Smith, Hon. Thomas
Ingalls, and Hon. Eustice C. Fitz.

A. E. Thompson v. Richard Britton.

Senate Documemt, No. 15. January 21, 1875. Report by Mr. Hyde.

[In this case, the special committee, to whom was referred the

petition of A. E. Thompson of Woburu for the seat occupied by

Richard Britton, from the sixth Middlesex district, reported that

the sitting member was not eligible to the office of senator, because

the naturalization of his father at the Lynn Police Court in 1852,

upon which the sitting member depended for his citizenship was

not, in the opinion of the committee, legal ; and the committee

reported a resolve that the seat be declared vacant. A substitute

for the resolve was adopted, that the petitioner have leave to with-

draw, by a vote of 18 yeas to 12 nays. (S. J. 1875, p. 53.)

Subsequently, a motion was made to reconsider the vote by which

the substitute was adopted. The motion was lost, by a vote of 12

yeas to 20 nays. (S. J. 1875, p. 56.) Sufficient facts are not

stated, or accessible to the editors to make the case of value as a

precedent. Patrick A. Collins appeared for the petitioner, and

Charles Bobinson, Jr.^ for the sitting member.]
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HOUSE— COMMITTEE ON ELECTIONS, 1875.

Messrs. Abraham B. Coffin of Winchester, CAamwan ; Edward F. Smith

of Dudley, John S. Ryder of Rochester, Nathan M. Wood of Swansea,

George M. Warren of Wrenthara, Emerson Geer of West Spring-

field, and Albert E. Rice of Barre.

James McManus v. John B. Fairbanks.

House Document, No. 14. January 23, 1875. Report by A. B. Coffin,

Chairman.

Recount of Votes refused. The facts that a person, who was not an election officer,

counted the votes, after they had been counted by one of the selectmen,— the others

being present at the polls, and the result of the count being the same,— and that the

petitioner received less votes than other candidates of his party for other offices upon

the same ticket, are not sufficient grounds for a recount of votes by the house of

representatives.

The Committee on Elections, to whom was referred the petition

of James McManus, democratic candidate for representative fiom

the thirteenth Middlesex district, for a recount of the ballots cast

at the election, Nov. 3, 1874, for representative from said

district, having heard the statements of the petitioner, and of the

sitting member from said district, and the evidence offered by

each, report that the town of Natick constitutes said district. The

petitioner, at the hearing, gave as reasons for asking a recount, that

a Mr. Mason, who was not one of the selectmen of Natick, assisted

in counting the ballots at said election, and that the returns showed

that the democratic candidates for other offices received more votes

than the petitioner. It appeared in evidence, that all the selectmen

were present at the polls at said election ; that one of them counted

all the ballots, and that all the ballots were again counted by Mr.

Mason. The result of the count was the same. The committee

are satisfied that the ballots were carefully counted. The house

sustained an election, where the Committee on Elections reported

{Armdd v. C/iamp7iey, ante, p. 121), that nearly four-fifths of the

ballots were not counted b}' the selectmen, but were counted onh'

by persons called to assist in counting. The other reason given

by the petitioner, namely, that he received less votes than other

candidates of the same party, for other offices on the same ballot,

is of such frequent occurrence, as to raise no presumption, in the
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minds of the committee, that a mistake was made in the 2ount.

William Xutt, chairman of the board of selectmen, testified that

he saw, put in the ballot-box, quite a number of ballots, with the

vote for representative torn off.

Your committee, therefore, recommend that the petitioner have

leave to withdraw.

[The report of the committee wa3 accepted. H. J., 1875,

p. 71.]

Tho3IAS R. Greene v, William E. Bridgman.

House Document, No. 35. January 29, 1875. Report by A. B. Cofftx,

Chainiian.

Recount of Votes refused. The fact that the sitting member was returned, with a

plurality of only five votes, and that the petitioner claimed that one of the votes cast

was illegal, and that there were rumors of other errors, which he could not trace to

any reliable source,— no evidence being introduced and no claim of fraud made,

—

will not justify a recount by the house of representatives.

The Committee on Elections, to whom was referred the petition

of Thomas R. Greene for a recount of ballots, cast for representa-

tive in the fifth Hampshire representative district, submit the

following report

;

The petitioner, and the sitting member, William E. Bridgman.

appeared before the committee. It was admitted that, by the

returns of the votes for representative in said district, said Bridg-

man had a plurality- of but five votes.

The petitioner claimed that he had positive information, that one

ballot, bearing the name of Calvin Bridgman, was counted for the

sitting member, and that there were rumors of other errors, which,

however, he had not been able to trace to an\' reliable source.

Mr. Bridgman stated, that he had no knowledge that there was an

error, even of one vote. The petitioner introduced no evidence, as

to the error alleged, in counting this single ballot, and stated that

he had no testimony to present, in proof of an}' other errors, and

that he did not charge any fraud in the count or returns.

Even admitting a mistake in counting one ballot erroneously for

Mr. Bridgman, he would still have a plurality of four votes, pre-
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cisel}' the same number as in the case of Bart v. Babbitt^ ante^ p.

174. In this-case the house seems to have adopted, as a precedent,

that the mere fact of a close vote is not sufficient reason for

making a recount.

Your committee therefore report that the petitioner have leave

to withdraw.

[The report of the committee was accepted. H. J., 1875,

p. 85.]

Salmon D. Hood v, John H. Potter.

House Document, No. 38. February 1, 1875. Report by A. B. Coffin,

Chairman.

Mistake in Name of Candidate. It is a well-established practice in this Common-
wealth, in an election controversy, where there has been an omission or mistake

in the name, or in spelling the name of a candidate on the ballots, upon proof of

the identity of the person for whom the ballots were intended, as by evidence of his

residence, profession or occupation, by the fact that he was known to be a candidate,

and no other person, to whom the name could be applied, was eligible; that the

ballots were printed and intended to be printed for him, or similar facts tending to

show for whom the ballots were intended, that such ballots will be counted for

such person.

Same. Evidence of Voter. A voter, however, will not be allowed to testify

directly for what person he intended his vote to be cast.

Same. Evidence. Votes cast in Saugus for Solomon D. Hood of Topsfield, were

counted for Salmon D. Hood of Topsfield, upon proof that the latter was the regu-

lar candidate of his party ; that several* of the voters of Saugus understood, from a

party canvassing for Hood, that his name was Solomon, and the name was so reported

to the printer of the ballots, who so printed it upon two forms of ballots, which were

used at the polls until the mistake was discovered; that there was no other voter

in Topsfield named Hood, beside the petitioner, and that the petitioner had several

times received and answered letters addressed to him as Solomon D. Hood.

Evidence. Depositions, token not received. Depositions of voters, taken without

proper notice to the opposite party of the time and place of taking them, or waiver of

notice upon his part, are inadmissible, in the hearing upon a controverted election,

unless taken by a commission appointed under an order of the house.

' Russell H. Coi^iwmA. for petitioner.

Stephen B. Ives for sitting member.

The Committee on Elections, to whom was referred the petition

of Salmon D. Hood of Topsfield, claiming the seat now occupied by

John H. Potter, as representative, from the twentieth Essex repre-
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sentative district, having heard and considered the evidence

offered, and the arguments of the respective counsel, submit the

following report :
—

The petitioner, in his petition, claims that he received 399

votes, and that John H. Potter, the sitting member, received but

356 votes.

The returns of the vote for representative, from the four towns

composing said district,— namely, Saugus, Topsfield, Middleton

and L^nufield, — were admitted to be correct, and were as fol-

lows :
—

Saugus. — Salmon D. Hood of Topsfield, 204

Solomon D. Hood of Topsfield 80

John H. Potter of Topsfield, 162

Topsfield. — Salmon D. Hood of Topsfield, 62

John H. Potter of Topsfield, 82

Middleton.— S. D. Hood of Topsfield, 28

John H. Potter of Topsfield, 51

Lynnfield. — Salmon D. Hood of Topsfield, 25

John H. Potter of Topsfield, 61

The question presented is, whether the 80 votes, cast in Saugus,

bearing the name Solomoa D. Hood, ought to be counted for the

petitioner. If they are so counted, it will be seen b}' the returns?

that he will then have, in all, 399 votes, — the number claimed

for him in the petition, — and 43 votes more than were cast

for the sitting member.

If it shall clearly appear, from legal evidence, that the electors

intended these 80 votes for the petitioner, they should be counted

for him,— otherwise, not. This principle has been so oft^n and

generallv applied, that no authorities need be cited in support of it.

By a well-established practice, in this Commonwealth, in cases

where there has been an omission or a mistake, in the name, or in

spelling the name, of the candidate on the ballots, the identity of

the person for whom the ballots were intended, may be proved in

various wa^ s ; as, b}' his place of residence, his profession or occu-

pation
;
hy the fact that he was known to be a candidate, and that

there is no other person eligible, to whom the name can be ap-

plied ; by showing that the ballots were printed, and intended to

be printed, for him. If, by these, or similar facts, tending to show

for whom the ballots were meant and intended, the identit}- of the

individual voted for can be clearly established, such ballots are to

be counted for him, to the end that the will of the electors shall
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prevail. This practice has been adopted, in the following cases,

which have arisen in the house of representatives, in this State :

—

James Pratt, Jr., Mass. Cont. Elections, Cashing, S. & J., 236;

Cogswell v. McNeil, ante, p. 108 ;
Chapin v. Snow, ante, p. 96

;

Wright v. Hooper, ante, p. 100 ; Arnold v. Champney, ante, p.

121 ; Hobbs v. Bartholmesz, ante, p. 182.

It was shown by the testimony before the committee, that the

petitioner had been, for three years, one of the selectmen of Tops-

field ; that he was an auctioneer, and had been one of the asses-

sors ; that a resident of Topsfield, who was favorable to the

petitioner, went to Saugus before the election, aud informed several

voters there, that it was proposed to vote for Salmon D. Hood of

Topsfield for representative, describing him by his occupation and

the town offices he had held. Two of these voters in Saugus, and

who were active in the canvass, understood from this informant,

that the full name of the proposed candidate was Solomon D.

Hood,— one of whom so wrote the name at the time, the memo-
randum of which was produced before the committee. The name

of the candidate was so reported to the person in Saugus who had

the ballots printed. The votes for representative were on the gen-

eral ballot for State and county officers. The latter person, above

mentioned, had two forms of ballots printed, each bearing the

name, Solomon D. Hood. There was a third form of ballot dis-

tributed and cast in Saugus, having thereon the petitioner's true

name. The polls were opened at one o'clock. The fact of the

difference in the two names was not noticed until about half-past

two o'clock. When it was discovered, resort was had to an auto-

graph letter, addressed by the petitioner to the citizens of Saugus,

for the purpose of learning which name was correct. This letter

was signed Salmon D. Hood. Thereupon, ballots were altered in

pencil and by pasting. The ballots cast for representative in Sau-

gus were produced before the committee. Several were found to

have the name Salmon D. Hood, in print, pasted over that of Mr.

Potter ; and one, at least, with the first name, Solomon, erased, and

the name Salmon, written in pencil instead.

It was in evidence that the petitioner was born, and had always

resided, in Topsfield
;
that, at the time of the election, there was no

other voter in Topsfield, by the name of Hood, except the petitioner,

and had been none for four years past ; that the petitioner had sev-

eral times received and answered letters, addressed to him as Solo-

mon D. Hood.

The petitioner was nominated in Topsfield, aud not by a con-

vention of the towns in the district.

Four, and only four, of those who voted Solomon D. Hood, ap-
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peared before the committee, and testified that they were personally

acquainted with the petitioner, or knew him by reputation. The

depositions of thirty-nine other voters in Saugus were offered, in

which, as was stated before the committee, the deponents alleged

that they cast ballots having the name thereon, Solomon D. Hood,

by which name they meant the petitioner. This testimony was

rejected. Depositions would seem to be inadmissible in such cases,

unless the opposite party interested has proper notice of the time

and place oi taking them, or waives such notice, or they are taken

by a commission appointed under an order of the house. New
Marlborough^ Mass. Cont. Elections, Gushing, S. & J., 323 ; Reho-

both, lb., 48
;
Ashjield, lb., 583.

Furthermore, these depositions were inadmissible, on the ground

that, in controverted elections in this State, the practice has been,

not to allow electors to testify dh-ectly for what person their ballots

were intended to be cast.

The counsel for the sitting member, claimed that there was no

evidence before the committee of the intention of those who cast

said eighty votes, with the four exceptions above named.

But under the practice referred to, the intention may be gathered

from the facts proven. In the above named case of Arnold v.

Chamjmeij, the committee, in their report, say, that " no evidence

was presented to your committee, tending to show by what persons

any of these eight ballots (being the ones in dispute) were cast, or

what the intentions of the persons casting them were." Yet the

house held, from all the facts presented in the case, that the votes

were intended for Mr. Champney, and so decided.

From all the evidence before them, your committee are unani-

mously of the opinion, that these eighty votes were intended for

Salmon D. Hood, the petitioner, and should be counted for him.

The error in the name was not so great as in some of the cases

above cited. It might easily occur from a similarity in the sound

of the two names. In the above case, of Joseph T. Wright of

Marblehead, there were allowed and counted for him two hundred

and fifty-three ballots, cast in ward 5, Salem, bearing the name

TJiomas T. Wright. ' The facts in that case were very similar to

those in the one now under consideration.

The committee desire to express their appreciation of the honor-

able conduct of the sitting member, in this matter ; but, in view of

the evidence, and the precedents bearing on the case, they unani-

mously report the accompanying resolution.

[The resolution declared that the petitioner was entitled to the

seat. T1k3 report was accepted, and the resolution adopted.

H. J., 1875, pp. 87, 91.]
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Frederick P. Shaw v. Joseph Buckminster.

House Document No. 46. February 3, 1875. Report by A. B. Coffin,

Chairman.

Second Election, when void. If an election is reported as resulting in a tie, and a

second election is held, as provided by the Constitution, in cases where there has

been a failure to elect, the house will, upon petition, inquire into the first election,

and upon proof that, at such election, the petitioner received a plurality of the votes,

the second election will be declared invalid, and the seat given to the petitioner.

Mistake in the Name of Candidate. A ballot, upon which the printed names of

the two regular candidates of the party were erased by pencil, and the words "fredrc

p. Shaw" were found by the committee, upon inspection, to be written in pencil

along the side of the ballot, some of the letters being somewhat indistinct, will be

counted for Frederick P. Shaw, upon proof that he was a candidate at the election,

and that no other person, by name of Frederick Shaw, lived in the city, although

there was a person there named Franklin Shaw.

Erasure of Name on Ballot. Where pencil lines, although not very dark, are

drawn over the whole surname of a candidate, upon the ballot, leaving the rest of

the name unmarked, the ballot cannot be counted for such candidate.

E. L. Barney for 'petitioner.

Thomas M. Stetson for sitting member.

The Committee on Elections, to whom was referred the petition

of Frederick P. Shaw, claiming the seat now occupied b}' Joseph

Buckminster, as representative, from the tenth Bristol district,

have heard the parties, their evidence, and the arguments of the

respective counsel, and, having considered the same, submit the

following report : The tenth Bristol district is composed of wards

1, 2 and 3, in the cit}^ of New Bedford, and is entitled to two

representatives.

The ma3'or and aldermen of New Bedford transmitted a certifi-

cate, dated Nov. 4, 1874, to the Secretary of the Commonwealth,

that, at the election held the 3d day of said November, said district

did elect Charles M. Peirce, Jr., of New Bedford, representative,

and that Frederick P. Shaw of New Bedford had 795 votes, and

Joseph Buckminster of New Bedford had 795 votes.

It was admitted, that the petitioner and said Joseph Buckminster

both reside in said ward 2, and that the latter gentleman now
occupies his seat in this house, under a second election, held in

said district, the fourth Monday of November last, at which second

election he received 189 votes for representative, being all the

ballots cast ; and that the petitioner and his friends took no part

in said second election.
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The second election was held under the last clause in the fif-

teenth article of amendments to the Constitution of Massachusetts,

which is as follows: "But in case of a failure to elect represen-

tatives, on that da}' (the Tuesday next after the first Monday in

November), a second meeting shall be holden, for that purpose, on

the fourtii Monday of the same month of November."

It therefore becomes necessary to decide whether there was a

failure to elect, at the election of November 3d
;

for, unless there

was such failure, the second election would be clearly invalid.

The returns made by the ward oflficers, of the ballots cast in

said district, for representatives, at the election of November 3d,

were as follows :
—

Charles M. Peirce, Jr., had .... 827 votes.

Frederick P. Shaw had 795 "

Thomas H. Soule had 770 "

Joseph Buckminster had 795 "

Ivory S. Cornish had 9 "

Frederick Shaw had 1 vote.

Isaac Sawtelle had 1
"

L. G. Hewens had • 1
"

A petition was dul^^ presented, to the maj'or and aldermen of

New Bedford, requesting a recount of said ballots. The ma^'or

and aldermen recounted the ballots, and signed a certificate, dated

Nov. 5, 1874, setting forth the result, which corresponds precisel}^

with the count and returns of the ward officers. This certificate

was signed, b}' said Joseph Buckminster, as one of said aldermen.

The petitioner, at the hearing, claimed that the ballot returned,

as cast for Frederick Shaw, ought to have been counted for the

petitioner, and that he was duly elected, at said first electicm, by a

pluralit}' of one vote.

The petitioner called the city clerk of New Bedford, who testi-

fied, that he had resided in that cit}- over fift}' years ; that he had

never known an}- person, in New Bedford, by the name of Fred-

erick Shaw ; that he had examined the list of voters, and the

assessors' list, in said wards, for four years past, and that he did

not find, upon either of said lists, the name Frederick Shaw.

The sitting member, Mr. Buckminster, testified that he had lived

in said district, eleven years, and had been five times elected as

one of the aldermen of sai'l city, and that he was not aware that

he had ever heard of a person, in New Bedford, by the name of

Frederick Shaw.

It was claimed, by the sitting member, and by his counsel, that

it was impossible to read the first name, on the ballot returned for
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FirderM Shaw; and, furthermore, that if this TOte shooM be

allowed for the petitiooer, another rote, bearing the name Joseph

Bodninster,— vhich vas thrown oat, on aoooont of penctlHoiarks,

over the vord Bockninster,— should be eoonted for the sitting

Bember, and thwebj, a tie voold still ranain.

It was claimed^ bj the sitti]^ member^ and admitted bj the

petitioner^ that there was a resident, in said district^ by the name

of Franklin Shaw.

The petitioner^ the city deik, and two other aldermen, of New
Bedford, testified that they had seen the ballot, bearing the name

of Frederick Shaw, and stated, in substance, that it was Terr diffi-

cult, if not impossiUe, to tdl what the first name was, or whether

it was Franklin or Frederick. The erasure of the name Bock-

minster, on the other ballot in question, was described, by some of

these witneaaes, as a lig^ scrawl of a penoL
At the dose of the hearing, the committee expressed a desire to

fafe^Kct the two ballots in dispute. Both Mr. Shaw and Mr.

Bockminster, stated their willii^ness, or desire, to hare the ballots

produced. Sabaeqaently, the ballots were broi^ht before the com-

mittee, and the two claimed to be doabtfol were identified by the

city derk, and by one of the aldennen, who assisted in the recount,

above mentioned.

Tie committee are of the opinion, that the last name on the bal-

lot, claimed for Joseph Bo^minster, was undoubtedly erased ; the

pencil lines orer it are not Tcry dark, but they corer the whole

word. They unanimously agree, that this ballot was ng^tV
rejected.

The committee haxe inspected the other baliot in question, wiiia

great care. The bottom of the printed part of this ballot, is as

fiiOows: —
'Far Bepresadmlm to the Gemermi CWrt, lOA BriM Diatrid :

Tbomas H. Sotlk.

Joseph Bucmixs"rue'*

It should be observed, that the Tote for repreaentatiT^ was on
the goieral ballot, for state and county offices, and that the re-

sidence €jf the candidates for representatifes, does not appear on
the ballots.

On the ballot now referred to. the names. Thomas H. Soule and
Joseph Backminster, are erased in pendL Below is written, in

pendl, the name Ckas Jf pears Jr. This ballot was counted for

3Ir. Fdree. Then, somewhat across the corner of the ballot, is

written, also in pendL, the word am or and, the letter d hwag rather

indefinite ; and then, immediatdy akmg the side of the ballot, as
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your committee read the writing, is written, in pencil, fredrc p
Shaw. The surname Shaw is plainly written. The letters in the

first name are iiTCgular, and the e very obscure. The letter which

the committee call a p, has the appearance of having been inserted

after the rest of the name was written. This letter, occurring

where it does, might be easily taken for a but it has the shape

of ap, and, as the writer began Mr. Peirce's name with a small p,

the committee are of the opinion, that this letter was intended for

the middle initial letter in the petitioner's name. They think that

no one could mistake the first name for Franklin.

Assuming the name to be Frederick Shaw, as returned by the

ward officers, and the ma^'or and aldermen, the committee are

unanimous in their conclusion, that there is sufficient evidence to

show that the ballot was intended for the petitioner. The mistake

in the name would then be like the omission of the middle letter

**A" in the name of Jonas A. Champne}-, which was omitted in

six material votes, but which were allowed for him, by the action

of this house, Arnold v. Champney^ ante, p. 121.

By counting this ballot for the petitioner, he had a pluralit}' of

one vote at the first election, and there was, therefore, no failure to

elect. A second election could not then be held.

If, however, it should be decided, that there was no choice at the

first election, no good reason was given, at the hearing, for holding

the second election invalid.

While your committee regret that they are called upon to decide

questions of such a nature, they are unanimous in the results to

which they have arrived, and report the accompanying resolution.

[The resolution declared that the petitioner was entitled to the

seat. The report of the committee was accepted, and the resolution

adopted. H. J., 1875, p. 99.]
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Orsamus Maxwell v. Edmond M. Vincent.

House Document, No. 47. Februarys, 1875. Report by A. B. Coffin,

Chairman.

Recount of Votes allowed. Where the election for representative ^vas reported to

have resulted in a tie, and, in one town in the distrirt, 180 votes were returned, as cast

for representative, while only 152 names were checked upon the voting list in the

town, it was held sufficient ground for making a recount of the votes in the district.

The Committee on Elections, to whom was referred the petition

of Orsamus Maxwell, asking for a recount of the ballots for repre-

sentative for the fifth Franklin district, report thereon as follows :

This representative district is composed of the towns of Charle-

niont. Heath, Buckland, Rowe and Monroe.

The certificate, transmitted to the secretary of the Common-
wealth, pursuant to chapter 376, sf^ction 32, of the Acts of 1874

(Pub. Stats, chap. 8, sect. 16), stated that there was no choice of

representative, at the election held in said district, on the 3d day

of November last.

The returns from all the towns in said district, showed that

Orsamus Maxwell, the petitioner, and Edmond M. Vincent, both

of Heath, had each two hundred and eighty-seven votes, for repre-

sentative.

No steps were taken for a new election ; but the petitioner served

the notices upon the town clerks of the several towns in said dis-

trict, as prescribed in the 47th section of said chapter, claiming

that he was elected, and desiring a recount of the ballots.

The fact was shown, to the satisfaction of the committee, that,

in the town of Charlemont, only one hundred and fiftj'-two names

were checked, on the check-list, at said election, whereas one hun-

dred and eighty votes were returned, as cast in that town for repre-

sentative.

Your committee deemed these sufficient grounds for makino; a

recount, and, thereupon, caused the ballots cast in said district,

and the check-lists used in said towns, at said election, to be pro-

duced before them. All the ballots cast in the district have been

counted by your committee, with the following result, as to the vote

for representative from said district to the general court :
—

Edmond M. Vincent of Heath, ... 288 votes.

Edward M. Vincent of Heath, ... 15 "

Orsamus Maxwell of Heath, . . . 255 "

Josiah W. Griswold of Heath, ... 3 "
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B}' this count, which the committee have carefully made, it ap-

pears, that Edmond M. Vincent received a majority of the votes

cast, and thirty-three more votes than were thrown for the peti-

tioner, without including the fifteen votes for Edward M. Vincent

of Heath. It is, therefore, unnecessar}' to decide, whether these

latter votes were intended for Edmond M. Vincent, and very little,

if any, evidence was before the committee on that point.

The error which caused the return of a tie vote, between the peti-

tioner and Edmond M. Vincent, was the result of a mistake in

counting the votes, in the town of Charlemont. The vote in that

town, for representative, was returned as follows :

Edmond M. Vincent, 118 votes.

Orsamus Maxwell, 62 "

The committee found, b}' the recount, that only thirty votes were

cast, in Charlemont, for Mr. Maxwell.

Mr. Vincent was notified of the hearing, but expressed his inten-

tion, b}^ letter, not to appear, and his willingness to leave the mat-

ter with the committee.

The conclusion to which 3 0ur committee have arrived is, that

Edmond M. Vincent of Heath, was duly elected representative

from said district. They therefore report that the petitioner have

leave to withdraw, and also report the accompanying resolution.

[The resolution declared the sitting member entitled to the seat.

The report of the committee was accepted, and the resolution

adopted. H. J., 1875, p. 99.]

Seorem B. Slate v. Charles H. Green et al.

House Document, No. 59. February 8, 1875. Report by A. B. Coffin,

Chairman.

Recount of Votes refused. The fact that the sitting member was returned, as

elected, by a plurality of only six votes, and that, in one town in the district, the bal-

lots were counted by two of the voters, invited by the selectmen to perform that

service, no objection being made during the meeting to that manner of counting,

will not justify a recount of the votes.

Duty of Seltcttnen to count the Votes. The duty of receiving, sorting and count-

ing the votes, is imposed by law upon the selectmen, as sworn officers, and any

custom of allowing unqualified persons to count the votes, deserves censure.

The Committee on Elections, to whom was referred the petition

of Seorem B. Slate, for a recount of ballots, cast for reprcsenta-
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lives, in the third Franklin representative district, at the election

held on the 3d da}- of November last, having heard the petitioner,

and the sitting members, submit the following report : The peti-

tioner requests a recount, for the reasons that there was a great

variet}" of tickets cast ; that the ballots were altered and scratched

in large numbers
;

that, in the town of Greenfield, the votes were

counted by tellers, and not b}' the selectmen ; and that the returns

from the whole district showed that Charles H. Green of North-

field had but nineteen votes more, and William Keith of Green-

field but six votes more, than the petitioner received.

It was admitted, that the returns showed only the pluralities

above stated. The house has decided, in Green v. Bridgman,

ante^ p. 216, that the fact of a small pluralit}' is, in itself, no ground

for a recount, thereby following the precedent referred to in that

report.

It was also admitted, that the ballots in Greenfield were counted

b}^ two of the voters, who were .invited, by the selectmen, to per-

form that service ; and that no objection to that manner of count-

ing was made b}" an}^ one during the election.

The statute provides, that the votes " shall be received, sorted

and counted, b}' the selectmen." This dut}' is, therefore, imposed

by law upon those officers, and electors are entitled to have it per-

formed by them, with the care and fidelity implied in their official

oath.

Its performance by others, however, would seem to affect the

validity of the election, rather than furnish a reason for a recount,

since dishonest tellers might easity conceal, alteror destroy ballots,

in which case, another count would still bring a false result.

While the custom of allowing unqualified persons to count bal-

lots, deserves censure, it has been held an insufficient cause for

avoiding an election. Arnold v. Champney^ ante, p. 121.

There was no evidence, in support of the other allegations, which

led 3'our committee to doubt, that the votes were correctly counted

and returned.

The committee, therefore, recommend that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1875, p.

115.]
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William Taylor v, Michael Carney.

House Document, No. 65. February 10, 1875. Report by A. B. Coffin,

Chairman.

Recount of Votes refused. The fact that, in a recount by Ihe aldermen, of votes for

member of Congress voted for upon the same l)allot with candidates for representa-

tive, it was discovered that two rolls of ballots, each marked as containing 100 straight

tickets, in fact contained, one only 88, and the other only 78 ballots, is insufficient

ground for a recount of votes, by the house of representatives, where the plurality of

the sitting member was 134, and there was no evidence, from which the house can

infer that other mistakes were probably made, the correction of which would change

the declared result of the election.

Joseph M. Wightman for petitioner.

The Committee on Elections, to whom was referred the petition

of William Tajior, for a recount of ballots for representatives from

the second Suffolk district, cast at the election held the 3d day

of November last, report as follows :— Ward 2, of the city of

Boston, constitutes said district, which is entitled to three repre-

sentatives to the general court.

It was admitted, that at said election the three sitting members,

and the petitioner, according to the returns by the ward officers,

received the following number of votes :
—

Neil Doherty, 1,077

Patrick Collins, •
. 1,017

Michael Carney, 1,005

William Taylor, 871

The counsel for the petitioner claimed, that said ballots ought to

be recounted by j'our committee for this reason : The ballots cast

in said ward, at said election, were examined and recounted by the

aldermen of Boston, with reference to the vote for member of Con-

gress. It was then discovered, by the aldermen, that of two rolls,

each of 'Which was marked "100 straight tickets," one contained

but 88, the other but 78 ballots. These facts were admitted by

Mr. Carney, one of the sitting members.

The mistake relates to 34 votes. There was no evidence intro.

duced, tending to show for whom these ballots were cast, if they

ever were cast.

If we assume that Mr. Carney was allowed, in the returns, 34

more votes than he actually received, or that the petitioner in fact

received that number of votes more than were returned b}' him, Mr.

Carney would still have a plurality of 100.
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It was admitted, that no othor error was discovered b}' the alder-

men, in the vote of said ward, or in the returns of the ward officers.

The character of this error is such, in the opinion of the com-

mittee, as not to lead them to infer that other mistakes were prob-

ably made, the correction of which would give the petitioner a plu-

ralit}'. The committee, therefore, report that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1875,

p. 121.]

Moses F. Carr v, Nathan M. Hawkes.

House Document, No. 71. February 11, 1875. Report by A. B. Coffin,

Chairman.

[In this case, the committee of the house of representatives re-

fused to recount the votes cast in the seventeenth Essex district,

no reason being assigned in the petition for such recount and the

petitioner declining to offer any evidence in support of his petition,

and reported that the petitioner have leave to withdraw. The

report was accepted. H. J., 1875, p. 124.]

Dennis G. Quirk v. James A. McDonald.

House Document, No. 77. February 16, 1875. Report by A. B. Coffix,

Chairman.

EligihilitTj of Representative. Naturalization. Certijicate conclusive. A certificate

of the naturalization of the sitting member, issued by a competent court, and ad-

mitted to be genuine, is conclusive upon the question of his citizenship.

Same. Evidejice. Upon the question whether «ic sitting member was a citizen,

evidence that the certificate of naturalization, issued l)y a competent court, wa?
obtained by fraudulent representations, as to the length of his residence in this

countrj'-, is incompetent.

Robert M. IMorsk, Jr . for petitioner.

Charles Robinson, Jk silting member.
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The Committee on Elections, to whom was referred the petition

of Dennis G. Quirk, claiming the seat now occupied b}' James A.

McDonald, as representative, from the first Middlesex representa-

tive district, having heard the claims of the petitioner, and the

arguments of the respective counsel, have considered the same,

and report thereon, as follows:— Ward 20, of the city of Boston,

constitutes said representative district.

The counsel for the petitioner claimed, at the hearing before the

committee, that the sitting member was ineligible to the office of

representative, on the ground that he was not a dul}' naturalized

citizen.

The sitting member produced a certificate of his naturalization,

which was admitted to be genuine, issued b}' the United States

Circuit Court for the district of Massachusetts, and bearing date

March 2, 1868.

The petitioner claimed, and offered to prove, that this certificate

was obtained upon false and fraudulent representations as to the

length of time the applicant had resided in this countr}', and that

these representations were made intentionally, and known by the

applicant (Mr. McDonald) to be untrue. This offer of proof was

rejected, the committee believing they had no right to examine the

evidence, or grounds upon which the certificate of naturalization

was granted.

It is due to the sitting member to state, that he denied these

allegations in the most positive manner, and expressed, through

his counsel, his readiness and desire to meet and answer an}' evi-

dence which could be oflTered in their support, claiming and offer-

ing to show that he had resided in this country since 1858.

The authorities are numerous, and, so far as your committee are

informed, entirely' uniform, upon the question raised. The grant-

ing of naturalization is a judicial proceeding, based upon evidence,

the examination of facts, and the action of the court thereon is in

the nature of a judgment, conclusive and final. Chief Justice

Marshall, in Spratt v. xSpm^i, 4 Peters, 407, states the law in these

words :
" The various acts upon the subject, submit the decision,

on the right of aliens to admission as citizens, to courts of record.

They are to receive testimony, to compare it with the law, and to

judge on both law and fact. This judgment is entered, on record,

as the judgment of the court. It seems to us, if it b^' in legal

form, to close inquirj'
;
and, like ever}' other judgment, to be com-

plete evidence of its own validity." The late Judge Ciu'Lis, in one

of his opinions, adopts the language of Chief Justice Marshall.

Ex parte Cregg, 2 Curtis, C. C, 98.

The same view of the law seems to have been taken, in all cases
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where a similar question has been raised. Campbell v. Gordon^ 6

Cranch, 176-182; State v. Chesapeake^ 7 Cranch, 420; Com. v.

Sheriff, 1 Brewster (Pa.), 184; Com. v. Leary, 1 Brewster (Pa.).

272; Contested Elections, 1 Brewster (Pa.), 130; The Acorn, 2

Abbott, U. S., 444.

The committee, therefore, report that the petitioner have leave

to withdraw.*

* [Note BY THE Editors. Xaturalization a Judicial Act. The finding of the com-

mittee, that naturalization is a judicial act, is correct, beyond question. The right

to it is given by the statutes of the United States (U. S. Rev. Stats., Title XXX),
passed under the authority conferred upon Congress by the Constitution (Art. I.,

$8), "to establish an uniform rule of naturalization " ;
and, under these statutes,

the right can be obtained, only by application to, and proof of, the required facts,

before one of the designated courts. " Naturalization is a judicial act; it is made so

by positive law, and is essentially so in its nature ; for it is a cause to be heard and

decided on evidence, and involves a question of legal right." Lowric, C.J., Rump
v. Commonwealth^ 30 Penn. St. 475, 477. See, in addition to cases cited in the above

report, Ex parte Knotc/es, 5 Cal. 300. Naturalization being a judicial act, requiring

the examination of evidence, and the judgment of the court, it necessarily follows

that the application must be heard and decided, by the court itself, and not by any

clerk, or other ministerial officer of the court. In changing the former practice, in

the New York courts, of allowing clerks of courts to issue certificates of natural-

ization, the Supreme Court said :
" The court, and not the clerk of the court, is to

admit the alien. And, as the court, before admitting him, is to 1^ sati^ficd of certain

facts, it follows, that the powers confeiTed upon the courts are judicial, and not min-

isterial or clerical, and, consequently, that these powers cannot be delegated to the

clerks, but must be exercised by the court, and require an examination into each

case, sufficient to satisfy the court of the facts." In re Clark, 18 Barl). (N. Y.), 444,

446. See, to the same effect, 3/yer5 V. Mnfet, 1 Brewster (Penn.), 230. McCrary
Elections, ^ 56.

Certijicate of Xaturalization conclusive evidence of Citizenship, in Election Contro-

versies. The judgment of a court of competent jurisdiction, granting citizenship to

an alien, is governed by the same rules that control every judgment of a court. . It

cannot be impeached, in an election controversy, or in any other collateral proceed-

ing, but must be accepted, as final and conclusive evidence of the truth of all facts

necessary to obtain it. "A certificate of naturalization issues from a court of

record, when there has l^een proper proof made of a residence of five years, and
that the applicant is of the age of twenty-one years, and is of good moral character.

This certificate is, as against all the world, a judgment of citizenship, from which

may follow the right to vote and hold property. It is conclusive as such." Mr.

Justice Hunt, Mutual Ins. Co. v. Tisdale, 91 U. S. 238. "The judgment of the

court, admitting the alien to become a citizen, is conclusive, that all the prerequisites

have been complied with." Stark \. Insurance Co , 7 Cranch, 421. So, in an elec-

tion controversy, the court held, that the certificate was the legal evidence of the

judgment of a court of competent jurisdiction, collaterally in question in the action.

It imputed absolute verity, and could not, if valid on its face, be thus impeached in

this action. When alienage is in issue, the judgment of the court, admitting the

alien to become a citizen, is conclusive evidence upon that point." People v. Pease,

30 Barb. (N. Y.) 588, 604, affirmed in S. C, 27 N. Y. 45. And, in People v. Mc-
Gotcan, 77 HI. 644, the court held, in a quo icarranto proceeding, involving the citi-

zenship of a person elected as judge, that, as he had a certificate of naturalization,

it was not open to the contestant to show, that such person had made no preliminary

declaration of intention, had not served in the army or navy, and came to the United

States after he was twenty-one years of age,— because it must be conclusively pre-
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[The report of the committee was accepted. H. J., 1875, p.

141.]

sumcd that the court, granting the naturalization, heard evidence, and was satisfied,

that all the reqifirements of the law had been complied with. To the same ctfecr,

see Ritchie y. Putnam, 13 Wend. 024; Banks v. Walker, 3 Barb. Ch. (N. Y.) Rep.

438; idcCarthy v. Marsh, 5 N. Y. 233; Gihhom v. Sheppard, 2 Brewster (Penn.) 74.

Informal record of Naturalization Proceedings will not impair the Certificate grant-

ing Citizenship. In an elaborate opinion, in 1879, Mr. Justice Blatchford decided,

that where an applicant for citizenship complies with the conditions imposed on him,

as prerequisites to his admission to citizenship, and the unlawfulness, if any, is in

the want of form in the record of the court, and he receives, at the time, from the

court, a certificate of naturalization, such certificate is valid; saying: "There must

be an act of admission (to citizenship), by the court; but the court has a right to

say what it will regard as its act of admission, and it has a right to say what it will

regard as its order that the applicant be admitted, and what it will regard as his

admission. Whatever the court says is its act of admission, and whatever the

court says is its order of admission, is such act and such order, whenever the ques-

tion is brought up, in a collateral proceeding, provided there is sufficient reasonably

to amount to such act and such order." In re Coleman, 15 Blatchford, 400, 422.

And Mr Justice Field, in the case of McCoffin, 5 Sawyer, 630, held, that the validity

and efficacy of a judgment, admitting a person to citizenship, are not impaired by

an inaccurate statement in its recitals, as such recitals constitute no part of the judg-

ment. And see, Campbell \. Gordon, G Cranch, 176; St. Paul, i^c, R R. v. Burton,

111 U. S. 788; Commonwealth v. Paper, 1 Brewster (Penn.) 263.

IVJint may be shown in Election Controversy to impeach Certificate of Naturaliza-

tion. The certificate of naturalization, representing the judgment of a court

admitting the applicant to citizenship, is conclusive upon any question of birth,

age, residence, service in the army or navy, filing of preliminary declaration, or any

other fact necessary to prove, in order to obtain it. Its validity can be impeached,

however, in an election controversy, to the same extent, and in the same manner, as

any other judgment of a court. 1. So the question whether a certificate of natu-

ralization has been granted or not, by the court, is always open to inquiry. If the

certificate is a forgery, or fraudulently granted, without judgment of the court, it is

null and void, and may be so treated, in any election controversy, or other collateral

proceeding. The inquiry here is not whether the person was entitled to naturaliza-

tion, but whether he was in fact naturalized; and, as in the case of any judgment,

while inquiry into the facts upon which it is based, or necessarily involvtd in it, is

closed by the judgment, the question in any proceeding may be raised, whether the

judgment claimed was, in fact, ever rendered "The distinction between cases in

which judgments may, and those in which they may not, be impeached collaterally,

as derived from the authorities, and founded in common sense, may be stated thus

:

they may be impeached by facts, involving fraud or collusion, but which were

not before the court, or involved in the issue, or matter upon which the judgment

was rendered. They may not be impeached for any facts, whether involving fraud

or collusion or not, or even perjury, which were necessarily before the court, and

passed upon." The Acorn, 2 Abbott's U. S. Rep. 434, 445. And see, Preston v.

Culbertson, 58 Cal. 198; In re Registry Acts, 2 Brewster (Penn.) 138; Common-

wealth v. Leary, 1 Brewster, 270. 2. The question whether the court granting the

certificate of naturalization had jurisdiction to do so, or not, is always open to

inquiry, in an election controversy, or other proceeding. If the court was without

jurisdicti(m, it could enter no valid judgment, and the proceeding to obtain it was

not, in legal effect, judicial. The judgment, being absolutely void, may be so re-

garded, whenever it is called in question. While the presumption is in (ixvor of the

jurisdiction exercised by the court, in entering the judgment, the question of juris-

diction may be raised in a collateral proceeding. Jochionsen v. Suffolk Savings

Bank, 3 Allen, 87; Mercer v. Chace,9 Allen, 242; Cook v. Darling, 18 Pick. 393.
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William A. Haskell v. Harrison Closson.

House Documents, No. 78 and No. 98. February 16, 1875. Report by

A. B. Coffin, Chairman.

Recount hy Aldermen. When must be made. Under chapter 376 of the Acts of the

year 1874, 27 and 42 (substantially Pub. Stats., chap. 8, 10 and 11), the time

within which a petition for a recount of votes can be received, and acted upon*

expires with the adjournment of the meeting of the clerks.

Unauthorized Recount of Votes void. A recount of votes, in a ward of a city, by
the aldermen, after the time fixed therefor by law, is illegal and void; and the

return of the election, as amended by the result of such recount, cannot be regarded

as the true return from the ward.

Recount of Votes ordered by House of Representatives. "Where votes cast in a

ward, forming part of a representative district, were, in good faith recounted by the

aldermen, after the time prescribed ])y law, and such recount showed that the peti-

tioner had a plurality of the votes in the district, instead of the sitting member, who
had a plurality according to the original return, the house (against the report of the

majority of the committee on elections) ordered a recount of the votes, for repre-

sentative, in the whole district. Upon such recount the petitioner was found to be

elected, and the seat was given to him.

William D. Northend for petitioner.

Charles R. Train for sitting member.

The •Committee on Elections, to whom was referred the petition

of William A. Haskell of Marblehead, for the seat now occupied

in the house by Harrison Closson, as representative from the fif-

teenth Essex representative district, having heard the claims of

the petitioner, and of the sitting member, and the arguments of

their counsel, submit the following report: — The fifteenth repre-

sentative district, in the county of Essex, is composed of the town

of Marblehead and the fifth ward of the city of Salem, and is

entitled to two representatives. Harrison Closson and William B.

Howard now occap}- seats in this house, as representatives from

said district. The right of Mr. Howard to hold his seat is not

questioned.

The grounds on which the petitioner claims the seat occupied by

That the jurisdiction of the court granting naturalization maybe inquired into, in

an election controversy, see Commonwealth v. Lee, 1 Brewster (Penn.) 273 ; In re

Barron, 1 Brewster, 383. It may be added that, under the Act of Congress, U. S.

Kev. Stats., ^ 2165, the courts authorized to admit aliens to become citizens are " a

circuit or district court of the United States, or a district or supreme court of the

territories, or a court of record of any of the States, having common law juwsdic-

tion, and a seal and clerk." Each State, however, having control over its own courts,

may restrict their jurisdiction over naturalization, as each may by statute provide.

Ex parte Stephens, 4 Gray, 559.]
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Mr. Closson, are set forth \u his petition, in the following lan-

guage :
—

" First. That 763 of the legal voters in said district voted for

the petitioner, and but 756, for Harrison Closson.

" Second. That the vote, as originally returned by the proper

ward officers of the fifth ward of Salem, in said representative dis-

trict, was 229 for Harrison Closson, when, in truth and in fact, he

received only 216 votes in said ward."

At the hearing before the committee, the petitioner, in support

of his allegations, relied upon the result of a recount of the bal-

lots in said ward 5, made by the aldermen of Salem at the time,

and under the circumstances hereinafter set forth.

The election was held the 3d day of November. It was ad-

mitted that, in pursuance to the 27th section, chapter 376, of the

acts of the year 1874, the meeting of the clerks was duly held at

Marblehead, at noon, on the day following the election ; that said

meeting of the clerks was not adjourned, but that the}', on that

da}-,— to wit, November 4,— made out, over their hands, the

complete returns of the votes of the whole district, for represen-

tatives ; and that, on the same day, certificates of the election of

said William B. Howard and Harrison Closson were accordingly

issued.

By those returns, the sitting members and the petitioner received

the following number of votes :
—

William B. Howard of Marblehead, . . . .867
Harrison Closson of Marblehead, .... 7G5

William A. Haskell of Marblehead, .... 7G3

There were several votes returned, for various other persons.

It will be noticed that, by these returns, Mr. Closson received two

more votes than the petitioner.

On the 5th of November, the city clerk of Salem was notified,

in writing, by ten or more citizens of said ward, that they had

reason to believe that the returns of the ward officers of ward 5

were erroneous.

The aldermen of Salem, on the Gth of November, opened the

ballots cast in ward 5, and examined or recounted them.

It was admitted, at the hearing, that, according to the returns

of the recount of ballots, so made b}' the aldermen, Mr. Closson

had, in ward 5, nine votes less than were returned for him by the

ward officers.

As the case now stands, if the returns of the ward officers are

to be taken as the true return of the vote of ward 5, Mr. Closson

is entitled to hold his seat. If, however, the recount by the alder-
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"men was legal, and the returns, as altered b}' the recount, are to

be considered the true return of the vote in said ward, then the

l)etitioner can rightful!}' claim the seat.

There was no charge or intimation of any illegal or improper

conduct on the part of the ward officers, in counting the ballots

or making their returns ; nor was there any charge of a fraudulent

intent, on the part of the aldermen, in opening said ballots.

The petitioner served notice on the cit}' clerk of Salem, and the

town clerk of Marblehead, within s'xxty days after the election,

claiming an election to the office of representative from said

district.

As the case was presented, at the hearing before the committee,

in connection with the facts admitted, this question arises : Which

are the legal and true returns of the vote in said ward, the returns

made b}" the ward officers, or those returns as amended b}^ the

aldermen ?

This question involves a careful examination, and the interpre-

tation and intent of certain provisions in chapter 376 of the acts

of the year 1874, for the preservation of ballots in cities, and for

an examination of the ballots by the aldermen.

The 42d section of said chapter (being the same, in substance,

as found in Pub. Stats., chap. 7, §§ 34, 35, 36 and 37), contains the

provisions of law for retaining and recounting votes.

It will be observed, that said section fixes and limits the time

within w^hich the notice, by ten or more citizens, shall be given to

the city clerk, and also, the time within which the ballots of the

ward shall be examined bj' the aldermen. Both of those acts must

be done within the time prcscibed by law for forwarding returns,

or declaring the results of an election "
;
and, by referring to the

27th section of said chapter 376 (which is the same as the 10th and

11th sections of chapter 8 of the Public Statutes), we shall ascer-

tain the tince fixed therefor.

The time for forwarding returns, or declaring the results of an

election" (except as provided in Pub. Stats., chap. 8, §11), is at

the meeting of the clerks, held at noon, on the daj^ following the

election, and the time expires with that meeting. If, however, the

meeting of the clerks is adjourned, the time for declaring the result

is at the adjourned meeting. In this case, there was no adjourn-

ment, so that the time for declaring the result expired with the

meeting, on the 4th of November. The result of the election was

declared on that day, and certificates were issued accordingly.

The notice, by ten or more citizens, was not given to the cit}' clerk

until November 5th, and the examination or recount of the ballots,
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by the aldermen, did not take place until November 6th, two da3'3

after the time fixed therefor by the statute had expired. The
aldermen, therefore, opened and examined said ballots without

authority, and in violation of the law. The evident intent of the

statute is, that the ballots shall be examined before the certificate

of election is issued.

A case somewhat similar to the one we are now considering, was

reported to this house in Davis v. Murphy^ ante^ p. 177. That

case arose in the third Essex representative district, composed of

the town of Methuen and six wards of the city of Lawrence. The
petitioner there claimed, in his petition, that a recount of all the

votes in the district would show that he had a plurality. The
aldermen of Lawrence had recounted the votes of five wards in tlie

district, after the time allowed therefor had elapsed. The result

of the recount, with the returns from the rest of the district, gave

the petitioner, Mr. Davis, a pluralit3\ The committee there inter-

pret " the meaning of declaring the results of an election for repre-

sentatives to the general court to be, whenever the clerks of towns

and cities comprising a representative district have met and com-

pared transcripts and ascertained what persons have been elected "
;

and the committee say, " that the aldermen of the city of Lawrence

had no authority to recount the ballots, at the time they did, for

the reason that the notice to the city clerk had not been given

within the proper time." There were other elements in that case.

The ballots were transmitted b}^ the ward clerks to the city clerk

;

the ward seals were sent to the city clerk ; and the ballots in

Methuen had not been YQvy carefully preserved, nor were they

sealed up, until a day or two after the election. The majorit}" of

the committee recommended that the sitting member was entitled

to his seat, and the minority recommended that a "Vacanc}' be de-

clared, if the house held that a recount could not be had. The

report of the majority was accepted. A greater number of pro-

visions were violated, in that case, than in the present one, but

they are all of the same class. The case tends to show that, in the

opinion of the house, at that time, the statutes referred to ought to

be strictly interpreted and complied with.

Section 42, of said chapter 376, is in the fourth division, entitled

*' Provisions Relating to the Preservation of Ballots and

Check-lists in Cities." It is obvious, that the purpose of these

provisions can be gained, onl}^ b}' following them with great care.

They would seem to be peremptory, in their nature and intent,

rather than merely directory. As, by the very terms of the statute,

the "amended return shall stand as the true return of the ward,"
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it is important that the opening and examination of the ballots be

done under every safeguard which the law provides.

In this case, as in the one cited, no want of good faith was im-

puted to the aldermen. It should be borne in mind, however, that

the acts of dishonest parties might be the same, and that the

intention is often difficult of discovery.

The question of a recount of the ballots, by the committee,

although not necessarily arising, has been considered by them, and

they are unanimous in the opinion that, if a recount is desired, it

should, in this case, be ordered by the house. If the house shall

advise a recount, your committee recommend that they be instructed

to count the ballots of the whole district.

Five of the committee deem a recount injudicious ; Mr. Smith

and Mr. Rice, of the committee, think otherwise.

The whole case may involve these questions : Is it legal, or

prudent, that the ballots of ward 5 be counted again, by the com-

mittee, after having been opened as above stated? If it is not,

which shall be accepted as the true returns, those of the ward officers,

or those returns as amended by the aldermen ?

With a view of presenting these questions for the decision of the

house, the committee report that the petitioner have leave to with-

draw.

[The House recommitted the report, with instructions to count

the votes for representative in the district. H. J., 1875, p. 137.]

Thereupon, the committee counted the said votes, and reported

as follows :
—

The Committee on Elections, to whom was recommitted their

report on the petition of William A. Haskell, for the seat occupied

by Harrison Closson, as representative from the fifteenth repre-

sentative district, in the county of Essex, with instructions to count

the votes cast for representatives from said district, have attended

to that duty, and respectfully report the result to be as follows :
—

William B. Howard of Marblehead,

William A. Haskell "

Harrison Closson " "

Josiah B Osborne of Salem, .

George K. Hamson of Marblehead,

had 870 votes.

« 688 "

" 133 "

Scattering votes were cast for other persons.

The said ballots were produced before the committee, sealed,

and properly certified. The city clerk of Salem testified that those
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of said ballots cast in ward 5, Salem, were delivered to him, by a

constable of that cit}', on the day of election, and had been in his

possession ever since that time, and had not been opened, or inter-

fered with, excepting that the mayor and aldermen of Salem, had,

in his presence, opened and recounted them, as before reported by

3'our committee. The ma3'or of Salem, at that time, and one of

the aldermen, who assisted in the recount, testified that said ballots

were opened and counted, as stated in the report of the committee,

but that they were ail carefully preserved, and re-sealed. The
town clerk of Marblehead also testified, that the ballots cast in that

town had been in his possession unmolested since the day of the

election. The result of the count of the ballots of ward 5, by the

committee, is substantially the same as that of the count b}' the

mayor and aldermen.

In the ballots of Marblehead, the committee find, after a very

careful count, nine less for the sitting member (Mr. Closson) than

were allowed for him in the returns of the vote of that town.

According to the count, by the committee, of the ballots cast in

the whole district, the petitioner received fourteen votes more than

were cast for Mr. Closson ; and your committee, therefore, report

tht accompanying resolution :
—

[The resolution declared that the petitioner was entitled to the

seat. The report was accepted, and the resolution adopted. H.

J., 1875, p. 173.]
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SENATE— 1876.

Special Committee on Beturn of Votes for Senators— Hon. Selwyx Z.

Bowman, Hon. Charlks Howes, Hon. Caleb Rand, Hon. Byron
Weston, and Hon. S.imuel S. Ginnodo.

William Keith et al. v. Horace H. Mayhew.

Senate Document, Xo. 57. February 25, 1876. Report by all the

Committee.

Eligibility of Senator. Inhabitancy. The test of domicile, to determine whether

a person has left a former domicile, and gained a new one, is his intention, as

gathered from all the facts in the case,—not only from his mere declarations of inten-

tion, but also from all the attendant circumstances. The mere fact of removal, in

itself, is of little weight, to show that the domicile has been changed
;
as, when a

man has once acquired a domicile, the fact of changing his residence, and the inten-

tion of remaining in the new residence, must both concur, in order to establish a

new home.

Same. Evidence. There are two classes of evidence, by which to prove this

intention of remaining : first, the facts and circumstances of the case
; and, second,

the declarations of the party,— not only those made at the trial, but those previously

made by him to third parties.

Same. Such declarations, while entitled to their full weight, as competent evi-

dence, are not conclusive, but the acts of the party must also be considered; for his

intention is not merely what he may say, or believe, but a legal fact, to be proved by

his acts and declarations.

Same. On the question, whether a person elected senator had been an inhabitant

of the Commonwealth for the space of five years immediately preceding the election,

in November, 1875, it appeared, that he was born in Charlemont, and had resided

there, with his wife and daughter and two sisters of his wife, occupying' for some
years the homestead of his father-in-law, owned by his wife and her sisters, until

the summer of 1870; he then formed a partnership with a resident of Rockville,

Conn., for one year, in the clothing business in that place, and dissolved his former

partnership in Massachusetts, with the agreement that he could renew it at the end

of the year; he went to Rockville, boarding therewith his brother-in-law, for a

while, and afterwards bought a house, into which he moved his wife and^ daughter

in January, 1871 ; he left his wife's sisters in the house in Charlemont, paying the

household expenses, and retaining his pew in that place; in January, 1870, 1871,

and 1872, he was elected a director in the Shelburne Falls National Bank, making
oath, each time, that he was a resident of Massachusetts ; he was assessed and paid

a tax upon his house and personal property, in Rockville, for 1871, supposing that

persons, even if non-residents, were liable to such taxation; his name was never on

the list of voters in Rockville ; he remained in Rockville over the year, but closed

his business in December, 1871, sold his house there, and soon afterwards returned

with his family to Charlemont, and renewed his former partnership; he repeatedly

declared that he did not intend to live in Connecticut, and went there only tem-

porarily, intending to return to Charlemont, which place he always considered his



240 MASSACHUSETTS ELECTION CASES 1853-1885.

home; it was held, that he had not lost his domicile in Charlemont, but had been,

for five years previous to the election, an inhabitant of Massachusetts, and was
eligible to election as senator.

Chester C. Conant and S. 0. Lamb for petitioners.

Charles Allen and Henry Winn for sitting member.

The Committee on Returns of Votes for Senators, to whom was

referred the "Remonstrance of William Keith and others against

the right of Horace H. Mayhew to a seat in the Senate, and peti-

tion that David Aiken mny be admitted to a seat,'* respectfully

submit the following report

:

This was a case in which the petitioners alleged that Mr. Ma} -

hew had not, at the time of the election, been an inhabitant of this

Commonwealth for the space of five years immediately preceding

the date of such election, and therefore was not, under the Consti-

tution of this State, capable of being elected as a senator, and that

David Aiken received the next highest number of votes at said

election, being the highest number given for diny person capable of

being elected as a senator from the Franklin senatorial district

;

and the petitioners therefore pra3Td that the said Aiken might be

declared elected as senator from said district.

It was agreed by all the parties at the hearing, that the returns

of the elections were substantially correct, b}^ which it appeared

that Mr. Mayhew had 2,207 votes, and Mr. Aiken 2,063 votes,

and that Mr. Mayhew is entitled to his seat as senator, unless dis-

qualified for the reasons as in the petition set forth.

The case, both as to the evidence and the law, was presented to

the committee in a very full and thorough manner, by the able

counsel of the petitioners and of Mr. Ma3'hew, and from the im-

portance of the questions involved and the time spent and expense

incun-ed in the preparation and presentation of the case, by the

parties interested, the committee have felt it their dut}' to reach

a conclusion only after a most careful consideration, and such

consideration they have given to the various questions of fact and

of law which have arisen.

There was at the hearing very little difference of opinion be-

tween the parties, as to the actual facts of the case, except in

regard to some matters of minor importance which will be here-

after referred to ; but the principal difference of opinion was as to

the inferences of law and fact to be drawn from the evidence.

The committee deem it unnecessary to state all the evidence in

detail, but make the following statement of facts, as comprising

the substance of all the evidence in the case.

Mr. Mayhew was born, and now lives, in the town of Charle-

mont in Franklin County, and has always had his residence in
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that town, unless, during the time he was in Connecticut, as herein-

after stated, he became a resident of the latter State, or lost his

residence in Charlemont. As selectman, assessor, and otherwise,

he had at various times occupied official stations in that town,

and no question is raised that, at the time of his leaving

Charlemont to go to Connecticut, he was, in all respects, legall}- a

''resident," or inhabitant," of Charlemont, and a voter there.

His residence in Charlemont since 1858 has been on the homestead

formerl}' owned by his father-in-law, and since that 3'ear this

homestead has been owned as follows : two undivided seventh

parts, b}' Mr. Ma3'hew and his wife, and the remaining five sevenths,

by the two sisters of Mrs. Ma^-hew, who have lived with Mr. Ma}*-

hew. Mr. Mayhew subsequently bought some additional real

estate adjoining the homestead. Since 1858 his famih-, resident

in the said homestead, has consisted of himself and his wife and

two sisters of his wife, and he also has one daughter ; these have

been considered by him as his famil}^ and he has provided for

them as such, except that it appeared in evidence that the two

sisters received, from other sources, small sums for their clothing

or spending mone}'. All the household expenses have been paid

by Mr. Mayhew.

In March, 1869, Mr. Maj'hew and a Mr. Merrick became co-

partners together in the clothing business at Shelburne Falls,

about eight miles distant from Charlemont, and the copartnership

continued until Mr. Mayhew went to Connecticut. Mr. Mayhew,

during this copartnership, retained his home at Charlemont, attend-

ing to his business at Shelburne Falls, and going home two or

three times a week. Shelburne Falls is also in the Franklin sena-

torial district.

In the summer of 1870, a Mr. Pember of Rockville, in Connec-

ticut, and engaged there, in the clothing business, also, came to

Shelburne Falls, and talked with the partners there about their

taking an interest in his business. The partners talked it over

together, and thought it would be for their interest to make some

connection with Mr. Pember. There was some evidence, presented

to the committee, tending to show that the partners thought that

Mr. Pember could buy cloth to better advantage than they could,

and that, by a business connection with him, and with the manu-

facturers, they could secure an advantage to themselves, also, in

this respect. Mr. Merrick and Mr. Mayhew agreed that some

arrangement should be made for a partnership with Pember, and

upon the suggestion, made by Mr. Mayhew, that their both becoming

partners also in a second establishment, with Pember, would make
confusion, in case of the death of either party, it was agreed that



242 MASSACHUSETTS ELECTION CASES — 1853-1885.

Mr. Mayhew should enter into the business with Pember. The
partners then made the following arrangement : the new brick

store for their business, commenced in the preceding Spring, and

owned jointly by them, was to be completed, Mayhew retaining his

interest in it. Their copartnership was dissolved, Merrick buying

out Mayhew, and Mr. Mayhew was to have the right, at the end

of one year, to come back into the firm by paying for one-half of

the then stock of goods, nothing to be charged for the good will of

the business.

Mr. Mayhew went to Rockville, in Connecticut, Sept. 8, 1870,

and made with Mr. Pember an agreement of copartnership for one

3'ear in the clothing business in that place, and went to board with

his brother-in-law, and did not then intend to bring his family

down. His brother-in-law resided in Rockville, and, having bought

another place, wished Mr. Mayhew to purchase the place where he

then lived; and, upon Mr. Mayhew's saying that he did not want

to make an investment, which would prevent his leaving at any

time, Mr. Maxwell, his brother-in-law, said that he would sell

the place so cheap (for So,000), that he could make money b}-

selling it at any time for $0,000. He bought the place for the

$5,000, and did sell it subsequently for $6,000. The deed to him,

of this place, of date of Oct. 22, 1870, describes him as " Horace

H. Mayhew, of said Vernon," and the deed of the same place,

from him, of date Jan. 2, 1872, describes him, likewise, as " Horace

H. Ma3'hew, of Vernon, in Tolland County." Rockville was the

name given to a village in, or a part of the township of, Vernon.

The deed to Mr. Mayhew was drawn b}^ Mr. Maxwell's lawyer,

and handed when executed to Mr. Mayhew, and he did not examine

it, as he testifies, and his evidence is uncontradicted ; and the

deed from him was drawn by a lawyer, from the deed which ran to

him, and Mr. Mayhew signed it without examination.

He bought all the furniture for this new house, not removing any

from his old homestead.

In the middle of Januarj^, 1871, he and his wife and daughter

commenced living in the new house (his wife and daughter having

just left Charlemont for this purpose), and they remained there

until Jan. 1, 1872, when they all went back to the homestead in

Charlemont, where the}' have continued to live ever since. In using

the terms *' live," " homestead," residence," etc., in this state-

ment of facts, the committee do not wish to be understood as using

them in their strict legal and technical sense, or as expressing a

legal fact or conclusion, but onl}' in their ordinar}^ acceptation, as

synonymous with living" or being," or the place of living or

being. During Mr. Mayhew's absence in Rockville, his two sis-
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ters-in-law continued to live in the house in Charlemont, and he

paid the expenses of living of the famil}' there ; in the early part

of 1871 (and also of 1872), had his stock of ice and wood put in

for the 3'ear ; had various repairs made upon the premises, which

were taken care of b}- a man emplON^ed b}- him for that purpose
;

and Mr. Mayhew, during his said absence in Rockville, used oc-

casionall3% and generally once in three or four weeks, to go up to

Charlemont, to look after his interests there. He retained his pew

in the church at Charlemont, and paid his subscription there-

for in the nature of pew-rent. It will be remembered that Mr.

Mayhew's absence in Rockville continued from Sept. 8, 1870, to

Jan. 1, 1872 ; that is to say, through the j'ear 1871, and the last

four months of 1870. In Charlemont he paid his taxes for 1871

on his real estate there, for which he was assessed by the assessors

as a non-resident,, and he was not assessed a poll-tax, or tax upon

his personal property,— which personal property, liable to taxa-

tion, was of small value, and consisted principall}' of two cows.

He rendered in no list to the assessors ; had not been in the habit

of rendering in such a list ; did not know that he was taxed as a

non-resident, but, meeting the collector of Charlemont, asked the

collector the amount of his tax, and of that of his sisters, and sent

him a check therefor, when he had returned to Rockville.

In 1871 he paid a tax in Rockville, on his real estate there, and

on a watch and piano, which taxation was made up from a list

given by him to the assessors. It was a printed blank, where,

opposite the printed words, "house," "watch, etc.," "piano-forte,

etc.," he had filled out that he had these articles. The original

blank was lost, and therefore not put in evidence. From the in-

spection of the form of blank used, it does not appear that he filled

it out either as a resident or non-resident, and there is no printed

word or special blank for that purpose, and it appears from Mr.

Mayhew's testimony that he did not specif}^ in his return, whether

he was a resident or non-resident, and that he did not return a

poll-tax. There was no evidence, as against his assertion, to con-

vince the committee that the poll-tax was returned hy Mr. Ma\'-

hew in his list, and the committee, therefore, find that it was not

so returned by him. He returned no list for taxation in 1870.

Taxes are there assessed as of the first Monday in October. In

1870 and 1871 he was assessed, on the assessment lists of the

assessors, as a resident, and was assessed for a poll-tax for each

year, on such lists, but he did not see, and had no knowledge of

how those lists were made up, and it did not appear that those lists

came to his knowledge in any way. When he paid the taxes for
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those 3'ears, the collector gave him the gross sum, and he paid,

without examination into the items or details.

His name was never on the voting-lists in Vernon, and he did

not vote there. His name was on the voting-lists in Charlcmont,

in 1872, which were prepared October 25. The voting-list of

Charlemont of 1871 was lost, and it did not appear to the satis-

faction of the committee, whether his name was on that list or not.

He did not vote in either of these years, and it did not appear that

he took any action in regard to placing his name on, or remov-

ing it from, the voting lists. At the fall election, in 1872, he was

in Charlemont, but then made declarations to persons there, to the

effect that he could not vote for Grant anyhow, and he did not care

about voting, as his vote would not make any difference in the re-

sult, and as some thought that he had not a right to vote he would

not raise any questions in the meeting by voting. One witness

testified that he (the witness) thought Mr. Mayhew said that he

was not a voter, but the committee find, on all the evidence, that

the fact is as above stated, although the question would seem to be

of little importance, as the fact of Mr. Mayhew's believing, or not

believing, that he was a voter, would have but a very remote bear-

ing upon the question whether or not he was in fact a voter. Mr.

Mayhew's wife, on letters of date in November, 1871, from the

church in Charlemont, joined the church in Rockville Nov. 5, 1871.

During his absence in Connecticut, the scythe-snathe business was

still carried on, as formerly, in Charlemont, by Mr. Mayhew and

Mr. Edwards.

The business in Rockville was lucrative, and Mr. Mayhew con-

tinued it, beyond the expiration of the year fixed for the partner-

ship ; closed the business, and sold out to Pember, in the middle

of December, 1871, and, with his family, moved back to Charle-

mont, Jan. 1, 1872 ; at the same time he resumed his partnership

with Mr Merrick at Shelburne Falls, and has since continued in

that business with him.

Various evidence was oflfered, as to the declarations at different

times of Mr. Mayhew, in regard to his intention of abandoning his

residence in Charlemont. The committee find upon that evidence

that just previousl}- to going to Rockville, and while he was there,

Mr. Mayhew made declarations to several parties both in Charle-

mont and Rockville, (to his partner Mr. Merrick, Mr. Kellogg of

Hartford, Mr. Bissell of Vernon, and others), that he did not

intend to live in Connecticut, and only went there temporarily,

and should return to Charlemont, and considered it his home.

In January, 1871, and in January, 1872, he was elected a

director of the Shelburne Falls National Bank, and, as required
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b}' law, signed and made oalh to a statement, that "I do solemnl}'

swear that I am a citizen of the United States, and resident of the

State of Massachusetts," etc. These statements are respectively

dated Jan. 14, 1871, and Jan. 9, 1872. A similar certificate was

made Jan. 11, 1870. A deed was made, of date Dec. 23, 1871, to

Mr. Merrick and "II. H. Ma3'hew, of Rockville, Conn.,'* of land

in Shelburne Falls, and it appeared from the evidence of Mr. Ma} -

bew, that, at the time it was executed, he was confined to his bed

b}' sickness and did not see it until after it was executed.

While in Rockville, he was asked to be a director of the bank

there, but refused, because he said he did not intend to sta}'. lie

retained, while thus absent, all his interests in real estate in Mas-

sachusetts, and said at the time in reply to inquiries as to his sell-

ing such real estate, that he did not want to sell as he was coming

back again.

Although some of the above evidence may be immaterial, or

have at least a very remote bearing upon the questions in dispute,

the committee have deemed it advisable to give a full statement of

the facts in the case, in order that all the circumstances in regard

to it may be understood. It may also be said, that Mr. Mayhew
testified before the committee positively and unequivocal^, that

it had alwa3'S been his intention to retain his home in Charlemont,

and to go to Rockville only temporaril}', and " to make some

mone\'," and to return to his old home, at the end of the year of

his partnership with Pember, though he was not sure but his stay

would be protracted into the second 3"ear, to close up his affairs.

The above statement comprises substantially all the evidence

which was presented before the committee.

The question then arises what, as applied to these facts, are the

questions of law involved in this case.

Mr, Mayhew claims, that he has always been an inhabitant of

Massachusetts. The petitioners claim that during the sixteen

months when he was in Rockville, he was an inhabitant of Con-

Lecticut, and therefore that, at the time of the last election, he was

not legally capable of being elected as a senator from the Franklin

district, under that provision of the Constitution, which is as fol-

lows : — "Each district shall elect one senator, who shall have

been an inhabitant of this Commonwealth, five years at least, im-

mediately preceding his election, and, at the time of his election,

shall be an inhabitant of the district for which he is chosen ; and

he shall cease to represent such senatorial district when he shall

cease to be an inhabitant of the Commonwealth." \^Artide 22 of

Amendments to Constitution.']

The principal question, then, is as to what is the legal meaning
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of the word " inhabitant," and the framers of the Constitution,

realizing that this question would arise in the future as the mean-

ing of that, and similar words, had been the occasion of discussion,

and of the construction of the courts in the past, endeavored to set

it at rest, b}^ proceeding to define the word " inhabitant," but their

definition leaves the question where they found it, and does not,

in itself, " remove all doubts." " And, to remove all doubts con-

cerning the meaning of the word ^ inhabitant,' in this Constitution,

every person shall be considered as an inhabitant, for the purpose

of electing and being elected, into an}- office or place within this

State, in that town, district or plantation, where he d\pelleth or

hath his home." [Consi. — Part 2d, Chap, i, Sect. 2.]

The point in issue resolves itself into this: For the five 3'ears

ini mediate I3' preceding the second day of November last, was Mr.

Mayhew an inhabitant of Massachusetts, and, in other words, did

he dwell, or have his home, in Massachusetts, or was he from

Sept. 8, 1870, to Jan. 1, 1872, an inhabitant of Connecticut, and

did he dwell and have his home in that State? The legal gist of

the case is, as to the proper construction and meaning of the words

" inhabitant," ''dwelling-place," and " home."

It has been often decided, that the words " residence," inhab-

itancy," " domicile," and " home," have substantially the same

meaning and are of the same legal effect. Thorndike v. Boston,

1 Met. 245
;
Opinion of Judges^ Met. 588 ; Blanchardv Stea rns,

5 Met. 304 ; 2 Kent Com. (12th ed.), 431, note and cases ; 2 Bur-

rilVs Law Diet., 77, and cases. And, although the word dwell,"

has not so frequently been the subject of legal construction, yet its

meaning has become fixed by the decision of the courts, and it has

the same legal effect. Shav] v. Shaw, 98 Mass. 159, and cases.

" The words to live, and to reside, in these provisions, are obvi-

ously synonymous, and both relate to the domicile of the party, or

the place where he is deemed, in law, to reside, which is not always

the place of one's present actual abode. To live, to reside, to

dwell, to have one's home or domicile, are usually, in our statutes,

equivalent and convertible terms." Ahington v. Bridgewater^ 23

Pick. 176; 2 BurriWs Law Diet. 77; Harvard College v. Gore, 5

Pick. 379. The same question would arise, upon the word dwelt,

as upon the word inhabitant, and it will admit of the same con-

struction."

Webster's Diet. " Dwell : To abide as a permanent resident, or

to inhabit for a time ; to live in a place ; to have a habitation for

some time or permanence." The words " domicile," then, or " in-

habitanc}'," or " home," which rnay be taken as s^'nonyms of each

oUier, and of the other words used in this connection, have come,
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as shown by the text-books, and b}' a long series of decisions by

the courts, to have a well-defined meaning, and may, perhaps, be

best defined, as " a residence at a particular place, accompanied

with positive or presumptive proof of an intention to remain there,

for an unlimited time." 4 Pliillimore's Inter. Laiv^ 45. " Domicile

answers very much to the common meaning of our word ' home'

;

and, where a person possessed two residences, the phrase, ' he

made the latter his home,* would point out that to be his domicile."

2 Kent Com. (12th ed ), 430, note ; Wharton's Law Lex. 294.

The test of domicile, and to determine whether a man has lost a

former domicile, and gained a new one, is his intention, as gathered

from all the facts in the case, not only from his mere declarations

of intention, but also from all the attendant circumstances. The

mere fiict of removal, in itself, is of little weight, as showing that

the domicile was changed
;
as, when a man has once acquired a

domicile, the fact of changing his residence, and the intention of

remaining in the new residence, must both concur, in order to

establish a new domicile for him. In other words, to apply the

doctrine to this case : if Mr. Mayhew lost his residence in Mas-

sachusetts, and gained one in Connecticut, it must appear, either

from his declarations or the facts in the case, that he had the in-

tention of abandoning his old residence, and acquiring a new one.

as well as that he did, in fact, take up his residence in Connecticut.

Sears v. Boston, 1 Met. 252. " Where an old residenj;, and in-

habitant, having a domicile, from his birth, in a particular place,

goes to another place, or country, the great question, whether he

has changed his domicile, or whether he has ceased to be an inhab-

itant of one place and become an inhabitant of another, will de-

pend mainly upon the question, to be determined from all the

circumstances, whether the new residence is temporary or per-

manent ; whether it is occasional, for the purpose of a visit, or of

accomplishing a temporary object ; or whether it is for the purpose

of continued residence and abode, until some new resolution be

taken to remove. If the departure from one's fixed and settled

abode, is for a purpose in its nature temporar}^ whether it be busi-

ness or pleasure, accompanied with an intent of returning, and

resuming the former place of abode, as soon as such purpose is

accomplished ; in general, such a person continues to be an inhab-

itant, at such place of abode, for all purposes of enjoying civil and

political privileges, and of being subject to civil duties." Thorn-

dike V. Boston^ 1 Met. 246
;
Opinion of Judges^ 5 Met. 589

;

Worcester \. Wilbraham, 13 Gray, 590.

" A person cannot be said to lose his domicile, or residence, b}^

leaving it, with an uncertain, indefinite, half-formed purpose, to
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take up his residence elsewhere. It would be more correct to sa\',

that he would not lose his residence, until he had got to a new one,

with a fixed purpose to remain there, and not to return to his

former home. Until his purpose to remain had become fixed, he

could not be said to have abandoned his former residence." Mon-
son V. Palmer^ 8 Allen, 552. " It has been settled by a series of

cases in this Commonwealth, that the question of domicile usuall}'

involves, not only actual residence, but the intention and purpose

wilh which such residence is accompanied." Shaiv v. S/taw, 98

Mass. 160 ; Harvard College v. Gore^ 5 Pick. 377
;
Lyman v. Fiske,

17 Pick. 234 ; Patnam v. Johnson^ 10 Mass. 488. In other words,

in order that a man ma}'^ acquire a new residence, or domicile, the

fact of residence, and the intention of remaining in the new domi-

cile, as such, must concur. Bangs v. Brewster^ 111 Mass. 384.

It is also a fundamental principle of the law of domicile, that a

person can onl}' have one domicile at the same time. He must

have a domicile somewhere, and that domicile, so far as his rights

of voting, and of election to oflSce, and his other rights, the exer-

cise of which are determined b}^ his residence, are concerned, is

where he actually, and in point of fact, has his home. A man
cannot have a " home," or *• residence," in one place, which may
be regarded as his famih' homestead, and a domicile in another,

for political purposes, and for being elected to office, and, perhaps,

a business residence in a third place. He cannot have his domi-

cile, for social and voting purposes, in a city, and for taxable

purposes, in the country, but the one place or the other will be his

actual domicile, and will determine his rights. Thorndike v. Boa-

ton, 1 Met. 245
;
Opinion of Justices, 5 Met. 589 ; Shaiv v. Shaw,

98 Mass. 160 ; Ahington v. Bridgeivater, 23 Pick. 176.

Therefore, if for an}' purpose, Mr. Mayhew had lost his residence

in Massachusetts b}' his absence in Connecticut, he had lost it

for all purposes, and was not eligible for election as a senator.

Mr. Mayhew took up his actual residence in Connecticut for six-

teen months, using that term in its ordinary and not its legal

sense, and the question then recurs, whether, in accordance with

the doctrines above expressed, he had such an "intention," of

abandoning the old and acquiring the new residence, as to have

lost his domicile in this State. There are two quite distinct classes

of evidence to prove an intention of this kind. In the first place,

all the facts and circumstances of the case are to be taken into

consideration. In the second place, the declarations of the part}*,

not onl}^ those which are made at the trial or hearing of the cause,

but also those which have been made by him to third persons, pre-

vious thereto, or previous to the commencement of legal proceed-
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iDgs in the matter, are to be considered, and to have weight in

determining the question. The proof is made up of the declara-

tions of intention, with proof of other facts, with which such intent

can be connected. Holmes v. Green, 7 Gra}', 300 ; Thorndike v.

Boston, 1 Met. 243, 247; Lombard v. Oliver, 7 Allen, 157; 3/on-

son V. Palmer, 8 Allen, 552, and cases ; Eeeder v. Hokomh, 105

Mass. 94 ; Harvard College v. Gore, o Pick. 374
;
Lyman v. Fiske,

17 Pick. 234. Counsel for the petitioners laid considerable stress

upon the argument, that Mr. Mayhew in fact remained in Connect-

icut for more than the year during which he originally proposed

to stay ; that his stay was therefore indefinite, and that a man ma}'

acquire a new domicile in a place, if he goes to sta^' there for an

indefinite time, or without an intention to return to his old resi-

dence, at a fixed and definite time. But indefiniteness of time, of

the proposed sta}' in a place, is not a test, in itself, of domicile.

Sears v. Boston, 1 Met. 253. In the present case, there was, at

the time of the departure of the plaintiff from Boston, an intention

to return and resume his residence in Boston, though at no fixed

period, accompanied with circumstances indicating a temporary,

and not a permanent, residence in Paris
"

There have been an apparent confusion and contradiction in the

various decisions of the courts, in regard to the ditferent questions

concerning the law of domicile, but this has arisen, not from any

difference of opinion, as to the principles of law involved, but

from the application of those principles to the peculiar facts of

individual cases. As no two cases can be identical, as to facts,

so, while the courts ma}' alwa\ s be guided by the same general

principles of law, a wide diflference of opinion ma}' result, as to

the relation of the law to the particular facts, and one court may
deem it proper, in particular cases, to give a very strict construc-

tion to the law, as applicable to the facts, while another court may
be more liberal in such construction.

It should be remembered, in the consideration of these questions,

that the declarations of the party, as to his intention, although

entitled to their full weight as competent evidence, are not con-

clusive, but the acts of the party are also to be taken into account.

The 'Mntention" of the party, is not merely what the party may
think or believe, but a legal fact to be proved by his acts and

declarations. For example, one may positively testify as to his

intention of retaining his former domicile, and even may be entirely

honest and sincere in thinking he had such intention, yet that

might not establish the fact of legal intention" on his part
;

for,

if all the indications of a homestead being retained are absent,

und all the facts point to the new residence as his home ; if his
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permanent abiding place, his tiome, his furniture, his relations,

his associations, and his family, are in the new place, and he has,

in the old place, merely a carpet-bag, in an attic, or an unused

room in a boarding-house ; in one word, if all the ties to the old

place are withdrawn, and all apparent ties bind him to the new
place, it would be evident that, under such circumstances, the old

domicile is lost. The question may be regarded as whether, to use

a military expression, he has " cut himself loose from his base of

supplies, and has left no reserve to fall back upon," or has left

behind him something to call him back, or to which he may be sup-

posed to cherish the design of returning.

The case of Holmes v. Green goes, perhaps, as far as any case,

towards apparently limiting the meaning of the word "residence,"

to actual residence in fact ; and 3-et, bearing the last stated doctrine

in mind, it is entirely consistent with all the other cases, establishing

only the said doctrine, that a " mere naked declaration of intent to

reside in a city or town,, from ivhich a party has removed, without

any proof of other facts with which such intent can be connected, is

not adequate proof of inhabitancy binder the Constitution and laws

of this Commonwealth.'* The court said, " all the outward indicia

of inhabitancy pointed to Tiverton as his place of residence."

Thus there is no foundation for the popular opinion, that a man
may elect where he will have his residence and be taxed. His

residence is not, necessarily, where he says it is, or elects it to be,

but where his home actually is, with the ''^indicia" thereof.

Holmes v Green, 7 Gray, 299. Applying these principles to the

facts of this case the committee have no hesitation in coming to

the conclusion, that Mr. Mayhew, b}' his absence in Connecticut,

had not lost and abandoned his domicile in Massachusetts, and

that his acts and declarations are not only consistent with the

theory, that he intended to retain his former residence, but are

ample, and to the minds of the committee conclusive, proof of such

intention. The committee do not deem it necessary to review all

the evidence in the case, and to show how the principles of law

are applicable to the different points thereof, as they have stated

all the evidence, in considerable detail, in order that the senate

may have an opportunity of forming its own conclusions from the

facts presented.

This general distinction may be observed, in regard to the evi-

dence presented : that the declarations and acts of Mr. Mayhew,

point unmistakably to the conclusion that he retained his residence

in Massachusetts, while the greater part of the evidence introduced

to prove that such residence was abandoned consists of the acts

of third parties, to which acts Mr. Mayhew was not himself a
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party, and of which there is no evidence that he had knowledge.

Mr. Mayhew's rights could not, of course, be affected by the un-

authorized acts of other persons, and, therefore, much of the evi-

dence here reported was irrelevant and incompetent ;
nevertheless,

the committee deemed it best to hear and report it, inasmuch as re-

liance was placed upon it by the petitioners, and it was deemed

proi)cr, not to appear to prejudice their rights by a too strict ap-

plication of the technical rules of evidence.

As to the acts of Mr. Mayhew, or what the court, in the above

quoted case, called the outward indicia of inhabitancy," there

can hardly be imagined a case, where, when the actual residence is

changed, those acts and '•^ indicia" of continuation of the former

residence are stronger : his having lived all his life in Charlemont

;

having his homestead there ; his political and social and business

relations being there ; the retaining of his homestead, as to furni-

ture, and the care of it, and providing for it, and otherwise, un-

changed during all his absence ; a part of his family (his two

sisters) living there all the time ; his visiting it frequently, and

making repairs upon it, and laying in wood and ice for his future

use ; his retaining a directorship in the bank there, and an inter-

est in the snathe business ; his temporary object in going to Con-

necticut to make money, and especially to get some advantage in

buying cloth ; his retaining, and refusing to sell, his business

estate, and other real estate, in Charlemont ; his retaining his i)ew

in church ; his aiTanging with his partner, before he left, to re-

enter into, and his actually re-entering into, the partnership

business, and resuming it, as agreed ; his selling out nothing but

his business with Merrick, when he left, and retaining all his other

interests ; in short, his retaining his position and interests and sur-

roundings in Charlemont, in all respects unchanged, except as to

his selling out, with the right to resume it, his interest in the

clothing business, and as to his actuall}' removing to Connecticut, and

all other ''outward indicia of his inhabitancy" being unchanged.

Ceitainly, here the indications are sufficient confirmatory evidence,

to the declarations of intention. In addition to this "outward"
evidence, there are the declarations of Mr. Mayhew ; his testi-

mony, in unequivocal terms, at the hearing before the committee,

that it was always his intention to retain his residence in Charle-

mont and to go to Rockville only for a temporary purpose ; his

making declarations to numerous witnesses before and at the

time of going to Rockville, and while in Rockville, that he intend-

ed to retain his residence in Charlemont, and was only going

temporarily to Connecticut, all which declarations, of course,
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could have no reference to the present case ; his signing, and

making oalh to, a declaration that he was a resident of Massachu-

setts ; his refusing to be a bank director in Rockville, because he

was not going to sta}- there, and other declarations, to which it is

unnecessary here to refer.

There seems to be here abundant evidence, therefore, not only

of intention, as expressed by him, but also of acts, to establish that

his residence in Massachusetts continued during his absence in

Connecticut.

As to the evidence to establish that he had lost his domicile in

Massachusetts, very little of it is of a positive character, and most

of it, as has been said, consists of the acts of other persons than

Mr. Ma3'hew. Three deeds in which Mr. Mayhew was described

as of Rockville, are made by lawyers without instruction in

this respect, from Mr. Mayhew, and even if he had, for purposes

of making the deeds, described himself as living in Rockville, that

could not be entitled to much weight, in establishnig it as his inten-

tion to make his legal domicile in that town, as against the other cir-

cumstances. The assessors in Rockville wrote him down in their

list of resident tax-pa3'ers, but Mr. Mayhew did not write the list,

and there is no evidence that he saw it. lie returned his watch

and piano as taxable in Rockville, filling out the printed blank

therefor, but it does not appear that it was done with any knowl-

edge or belief that he need not so do, if he was not a resident, or

any consideration of that question, and consequently, as evidence

of intention, has little effect. His wife joined the church in Rock-

ville, testifying that it was on account of her personal acquaintance

with the minister, and that she said to him that she was only

going to remain a short time ; but this testimony has no weight,

since Mr. Mayhew himself did not join the church, and the com-

mittee, therefore, do not feel called upon to decide what would

have been the consequences, if he had done so, and whether join-

ing the church is incompatible with holding a scat in the senate.

His buying a residence in Rockville is, under the circumstances

attending the purchase, consistent with his intent,ion to retain his

domicile in Charlemont. He did not return a list for taxation to

the assessors of Charlemont, but he testified that he had never

done so but once, and it is by no means a very rare occuiTcnc^

for citizens not to return tax lists to the assessors
;
and, perhaps,

if the not returning a list was conclusive evidence of non-residence,

a considerable number of the members of the legislature would be

obliged to withdraw.

The committee, therefore, upon consideration of all the testi-
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mony in the case, and of the principles of law in their judgment

applicable thereto, are unanimously of opinion, that Mr. Mayhew

was " an inhabitant of this Commonwealth five j'ears, at least,

immediately preceding his election."

The committee recommend that the petitioners have leave to

withdraw.

[The report of the committee was accepted. S. J., 187G,

p. 151.]

HOUSE—COMMITTEE ON E LE C T I O N S , 1 8 7 G .

Messrs. Albert E. Pillsbury of Boston, Chairman; Solomon S.

Sleeper of Cambridge, Alanson W. Ward of Bucklancl, Joseph T.

Hartt, of South Scituate, Francis E. Downer of Boston, Charles

C. Capron of Uxbridge, and Herbert A. Dean of Berkley.

George H. Sampson v. Eleasur E. Waterman.

House Documebt, No. 4. January 13, 1876. Report by A. E. Pillsbury,

Chairman.

[In this case, the petitioner claimed to have been elected repre-

sentative from the fifth Plymouth district, composed of the towns

of Kingston and Duxbury, and alleged an error in the count of

votes for representatives in the town of Kingston, and in the

oflBcial record and return thereof. The committee recounted the

votes in that town without reporting their reasons for so doing,

and found b}^ the recount that the pluralitj' of the sitting member
was increased by one vote. In addition, four votes were found to

have been cast for " E. E. Waterman," which, in the unanimous

opinion of the committee, should be counted for the sitting mem-
ber, Eleasur E. Waterman. If so counted, his plurality would be

increased by five votes over that oflScially returned. The com-

mittee therefore reported that the petitioner have leave to with-

draw. The report was accepted. (H. J., 1876, p. 47.) The
report does not state sufl3cient facts to make it of value as a prece-

dent.]



254 MASSACHUSETTS ELECTION CASES 1853-1885.

Michael Barr et al., Petitioners.

House Document, No. 13. January 19, 1876. Report by A. E. PiLLSiirnv,

Chairman.

Official Returns of Election. Presumption of Correctness. The official returns of

an election are prima facie correct, and the burden of proof is upon the petitioners,

to show fraud or mistake.

Same. Fraud in the Returns. Proof of wilful irregularity, or fraud on the part of

returning officers, will invalidate their return, by depriving their official acts of the

credit to which they are otherwise entitled.

Same. Evidence to impeach Returns. The election return cannot be set aside, or

the declared result of the election avoided, by proof that persons entitled to vote

were denied the right to do so, unless the ward officers, in denying such persons the

right to vote, acted dishonestly or collusively, or unless it be proved that such votes

would have been cast against the sitting members, and would have changed the

declared result.

Sa?ne. The return cannot be set aside, or the declared result of the election

avoided, by proof that votes were cast by persons not entitled to vote, unless the

officers, in receiving such voles, acted dishonestly or collusively, or unless it be

proved that such votes were cast for the sitting members, and that the rejection of

them would have changed the declared result.

Same. The fact that the number of ballots did not exactly correspond with the

number of names checked on the voting list; that persons, whose names were

clicck(?d, were denied the right to vote; that persons were, after refusal to receive

their votes, allowed to vote upon presenting written statements from the registrars

of voters (it not appearing what such statements contained) ; that a person not an

election officer was admitted behind the rail (it not appearing that he was there

without right, or for an improper purpose), are not sufficient to prove wilful kreg-

ularity, or fraud on the part of the election officers, or to avoid the election return.

A. C. Daly for petitioners.

Michael Carney for siitingmembers.

The Committee on Elections to whom was refcjrcd the petition

of Michael Barr, William Ta3'lor antl Anthony C. Daly, that the

election of representatives in the second SnfTolk district be de-

clared null and void, and a new election ordered, having met the

petitioners, and the sitting members, and heard their statements,

evidence and arguments, submit the following report:

The petition alleged, —
1. That the election was conducted in a loose and improper

manner, thereby opening the door to collusion and fraud.

2. That a number of citizens whose names were upon the voting

list, were denied the right to vote, their names having already been

voted upon by other persons.

3. That there were more votes cast than names checked on the

"S'oting list.
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4. That the names of certain persons were checked, as having

voted, such persons having been absent from the city on the da}'

of election.

The committee held, and announced to the parties, that the in-

vestigation would be governed b}^ tlie following rules which are too

familiar to require a citation of authorities.

That the official returns are prima facie correct, and the burden

of proof is upon the petitioners to show the alleged fraud or

mistake.

That proof of wilful irregularity, or fraud on the part of the

returning officers, will invalidate their return, by depriving their

official acts of the credit to which they are otherwise entitled.

That the return cannot be set aside, or the declared result of the

election avoided, b}' proof that persons entitled to vote, were denied

the right so to do, unless the ward officers in denying such persons

the right to vote, acted dishonestly or collusively, or unless it be

proved that such votes would have been cast against the sitting

members, and would have changed the declared result.

That the return cannot be set aside, or the declared result of the

election avoided, by proof that votes were cast by persons not en-

titled to vote, unless the ward officers, in receiving such votes,

acted dishonestly or collusively, or unless it be proved that such

votes were cast for the sitting members, and that the rejection of

them would have changed the declared result.*

The petitioners expressly admitted that they were unable to

prove for whom the votes, alleged to have been improperly rejected,

would have been cast, or for whom those improperly received were

in fact cast, and that they did not claim that the declared result

would have been changed by the reception of the former or the

rejection of the latter class of votes. It was not claimed, that the

* [Note by the Editors. The above rulings of the committee, are in accordance

with the decisions of the supreme judicial court. In First Parish, etc., v. Stearns, 21

Pick. 148, the court held, in 1838, that it was not a valid objection to an election, that

illegal votes were received, if they did not change the majority,— Mr. Justice Morton

saying :
" It is no objection to an election, that illegal votes were received, unless the

illegal votes changed the majority. The mere fact of their existence never avoids

an election. This is so plain a proposition, that it needs no authority to support it.

It is the principle adopted, and acted upon, in all cases of contested elections,

whether in the British Parliament, the Congress of the United States, the legislature

of this or any other of the United States. The burden of proof, too, is always upon the

persons contesting the election'" (pp. 154, 155). That decision was affirmed in

Trustees of School District v. Gibbs, 2 Cush. 39, and Wardens of Christ Church v.

Pope,S Gray, 140. Judge Cooley says: — "The admission of illegal votes, at an

election, will not necessarily defeat it, but to warrant its being set aside on that

ground, it should appear, that the result would have been different, had they been

excluded." Constitutional Limitations (4th ed.), p. 782, and see cases there cited.

McCrary Elections, § 444.]
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whole number of votes, improperly received or rojected, could be

shown to exceed twent}^ and it was admitted that, upon the ward

officers' count, and also upon the recount of votes by the board of

aldermen of Boston, subsequent to the election, each of the sitting

members was found, and declared, to have received a plurality of

much more than twent\' votes over either of the petitioners.

The committee thereupon held that the petitioners in presentino;

their case should be confined to evidence tending to show fraud,

collusion, or irregularit}', on the part of the ward officers.

Under this ruling, the petitioners offered evidence, tending to

show that, upon the recount of votes by the board of aldermen,

the number of ballots was found to exceed the number of names

checked on the voting list, by fourteen or thereabouts ; that several

of the ward officers left the ward-room at various times during the

day ; that the clerk wore a heavy overcoat, although the ward-room

was quite warm ; that a motion was addressed to the warden, that

the clerk be required to remove his overcoat, which the warden did

not receive, saying, that if the clerk wished to wear his overcoat,

he could do so ; that a person bearing a ballot for the sitting mem-
bers was challenged, but was allowed to deposit his vote after the

warden had endorsed it ; that about fifteen persons were denied

the right to vote, for the reason that their names were already

checked as having been voted upon ; that the clerk in counting

ballots stood in such a position that persons outside the rail could

not see the motions of his hands ; that after the polls were closed,

a person, not an officer of the ward, was seen behind the rail;

that the attention of the police and of the warden, was called to

the fact, and that the warden spoke to the person, but did not

remov'e him, and that a police officer said he was a reporter and

had a right to be there ; that several persons, not exceeding sixteen,

who were at first denied the right to vote, for the reason that their

names were already checked, went to the office of the registrars of

voters, and returned with written papers (the contents of which did

not appear), upon reading which, the warden allowed them to de-

posit their votes ; that one person bearing a ballot against the

sitting members, was refused the right to vote, as his name was

already checked ; that he went to the registrars' office, but was un-

able to obtain any certificate, and on his return, was again refused

the right to vote.

The warden testified that, although he required voters to deposit

their votes, open and unfolded, several persons in the course of

the balloting, deposited folded ballots, notwithstanding his efforts

to prevent it ; that almost invariably, in such cases, he immediately

took the ballot out of the box, opened it sufficiently to see that it
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was a single ballot, and returned it into the box ; and that he thought

the number of persons allowed to vote on registrars* certificates,

as aforesaid, was from ten to sixteen, most of them in the after-

noon.

In the foregoing facts, the committee are unable to find proof of

wilful irregularit}', or fraud, on the part of the ward officers. That

the number of ballots did not exactly correspond with the number of

names checked, may be due to an innocent mistake, or omission in

checking, or to the fraud of a person outside the rail, without

collusion of the ward officers. There is no evidence tending to

show that they had an}^ agenc}' in it. In denying the right to vote

to persons whose names were alread}' checked, the warden only

performed his duty ; and the fact that he afterwards allowed them

to vote, upon written statements from the registrars, it not being

shown what those statements were, is no evidence of fraud. It is

not shown, that the person alleged to have been improperly behind

the rail, had no right to be there, or that he was there for any im-

proper purpose, or that the officers, in allowing him there, were

actuated by any improper motive. The other evidence requires no

special notice.

The committee find that the allegations of the petition are not

sustained, and recommend that the petitioners have leave to with-

draw.

[The report of the committee was accepted. H. J., 1876, p. 65.]

John C. Stimpson i\ Amos F. Breed.

House Document, Xo. 30. January 27, 1S76. Report by A. E. Pellsburt,

Chairman.

Recount of Votes refused. The fact that the original declaration of the vote for

representative of a ward, made by the warden at the close of the polls, was errone-

ous, and that, thereupon, the ward officers immediately recounted the votes, finding

seven more for the sitting member, and one less for the petitioner, than declared, and
verified the recount by another count, is insufl3cient ground for a recount of votes, by
the house of representatives.

Same. Evidence that the same ward officers, at the subsequent municipal elec-

tion, made several errors in counting the votes for city officers, is of doubtful admis-
sibility, and even if the fact is proved, is insufflcient ground for a reconntof votes for

representative.
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Failure of Clerks to meet to compare Transcripts within Time required. The pro-

visions of the statute, regarding the meeting of clerks to examine and compare

transcripts, and ascertain what persons have been elected, should be strictly com-

plied with, and the authority of such clerks, to make out a certificate of election,

expires with the time prescribed by statute for so doing.

Same. Such Failure invalidates Certificate of Election. The fact that such clerks

did not meet, to examine and compare transcripts, until two days after the expiration

of the time prescribed by statute, no unavoidable accident or emerjrency preventing a

meeting within that time, wliilc not invalidating the election, will invalidate the

return, and certificate of the clerks, made nt such delayed meeting

Ascertainment of Result, tchen Certificate is invalid. Where the return, and cer-

tificate of the election by the clerks, are invalid, and set aside, the election will not

be avoided, if the true result can be ascertained, independently of the defective record

and return ; and, to ascertain that result, the ballots cast for representative, having

been properly preserved, were recounted.

Petition, Evidence competent under. Evidence of irregularity in the election, or

in the return, or ascertainment of the result, will be considered, although such

irregularity is not expressly alleged in the petition.

E. K. Phillips for petitioner.

The Committee on Elections to whom was referred the petition

of John C. Stimpson for the seat as representative from the

eighteenth Essex district, now occupied by Amos F. Breed of Lynn,

having met the parties, and hean] their evidence and the arguments

of counsel, submit the following report: The petitioner claimed to

have been dul\' chosen representative from said district, and

l)rayed for a recount of the votes cast therein, alleging that several

varying declarations of the vote were made in ward 3, in the city

of Lynn (which ward, with the town of Swaropscott, constitutes

said district), and that the final declaration did not correctly repre-

sent the true vote of the ward. The other allegations of the peti-

tion were waived.

The evidence tended to show thnt the declaration of the vote

for representative, made hy the warden of said wan! immediately

after closing the polls, was erroneous. The ward officers recounted

the ballots immediately after said declaration, and found seven more

votes fur the sitting member, and one less for the petitioner, than

had been declared. Thereupon, another recount was had of the

votes for these two candidates (no discrepancy between the first

and second counts having been discovered as to the others) , the

result of which confirmed the second count, and this was the result

finally declared. The sitting member appeared to have 243 votes,

and the petitioner 116. It was admitted that the comparison of

the vote of the two precincts showed a pluralit}' of eleven in the

district for the sitting member.

The evidence tended to show, also, that following the state elec-

tion the municipal election was held in Lynn in December. At this

time the same persons were in office in ward 3, and several errors in
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the ward officers' count were discovered, upon a recount by the

l)oard of aldermen. This evidence was of doubtful admissibilit}',

but the committee saw fit to receive it.

The committee were of opinion, that upon the foregoing evidence,

the petitioner was not entitled to a recount. It is w^ell settled, that

the fact of a close vote, or that slight mistakes are made in counting,

apparentl}' insufficient to affect the result, will not justifj' a recount.

Greene v. Brklgman, ante^ p. 216 ; Slate v. Green, ante, p. 226 ;

Taylor v. Carney, ante, p. 228.

It appeared incidentall}', however, that the clerks of the two

precincts, composing the district, did not meet to make up their

return and certificates as required b}* law. The act of 1874, chap.

376, sects. 27, 28, 30,* is as follows :
—

Sect. 27. The clerks of cities, towns and wards, composing such dis-

tricts, shall meet at noon, on the day following an election for represent-

atives, at the place so designated, and shall examine and compare such

transcripts, and ascertain what persons have been elected. If any error

appears, in a transcript or return, the clerks shall forthwith give notice

thereof, to the officers required to make the return, and such officers shall

forthwith, in conformity with the truth, and under oath, make a new
return, which, whether made with or without such notice, shall be re-

ceived and examined by said clerks, within two days after the time ap-

pointed for the meeting
;
and, for that purpose, the meeting may be ad-

journed not exceeding two days. No return shall be rejected, when
the number of votes given for each candidate can be ascertained.

Sect 28. Such clerks shall, at such meeting, make out, under their

hands, a complete return of the names of all persons, for whom votes

were given in the district, and the number of votes for each person, and

a record of the return shall be made, in the book of records of their re-

spective cities, towns and w^ards, within four days after the day of the

meeting.

Sect. 30. When the clerks of cities, towns and wards, composing a

district, at their meeting for the purpose, ascertain that a representative

is elected, in their district, they, or a majority of them, shall make out

duplicate certificates thereof, one of which they shall deliver into the

office of the secretary of the Commonwealth, on or before the 1st day
of January following, and the other, by a constable, or other authorized

officer, transmit to the person elected, within ten days after the day of

election.

The day of election was Tuesday, Nov. 2, 1875. It appeared,

that the clerks had no meeting in their official capacity, or for the

transaction of any business, until Thursda}' evening, at which time

they met at the store of Mr. Holdcn, town clerk of Swampscott,

and the return and certificates were then and there made out.

Substantially Pub. Stats , chap. 8, sects. 10, 12, 14.
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There was nothing to prevent the meeting of the clerks at the

time and place required b}* the statute, except that the clerk of ward

3, in L^'nn, was not aware of the requirement.

It did not clearly appear that an}^ place of meeting had ever

been designated, under the act of 1874, sect. 2G, or Gen. Stats.,

chap. 8, sect. 11,* but the evidence showed, that for several 3'ears,

with possibly a single exception, the clerks had met at the town

hall in Swampscott.

As this irregularity was not directly stated in the petition, the

question arose, whether it should be considered. No objection was

made thereto, and, the evidence being before them, the committee

held that the}- were bound to consider it, and give it such effect as

the law requires. Legislative bodies, in the performance of such

judicial functions as belong to them, arc not bound by the rules of

pleading or evidence, except as they see fit ; and the general opin-

ion is, that investigations of this character, in which not onh' the

parties, but the coustituenc}-, and indeed the entire Commonwealth,

have an interest, should be conducted liberally, and by such rules

as will on the one hand, afford no protection to irregularity or

fraud, b}' which the will of the people may be defeated, nor on the

other, permit the acts of sworn officers to be set aside without good

cause. In Sharon^ Gushing, S. & J. Cont. Elec. Cases, 502, the

house held that evidence of a fact not alleged in the petition should

not be received, but this decision has not been followed. Palmar

v. Howe, ante, p. 145 ; Pease v. Powell, ante, p. 108 ; Mass. Elec-

tion Cases, Cushing, S. & J., 545.

The committee being of opinion that the irregularity of the

clerks would not necessaril}' invalidate the election, the question

to be determined was, of its effect upon the return and certificates.

This question, which is of some importance, was argued by coun-

sel and has been carefully considered.

If the provisions of section 27 are mandator}', it seems that

they can be satisfied onl}' by strict compliance, and that a direct

violation of them will avoid the acts of officers so offending.

Dwarris on Statutes, 610, 611 ; Cush. Pari. Law, § 201. It is

unnecessar}- to consider what the result would be, in case the offi-

cers were prevented by unavoidable accident or emergency from

complying with the law, for the fact here was otherwise.

The phraseology of the section, which is one element in the

interpretation of statutes, certainl}" indicates that the legislature

intended to require strict compliance, and not merely to indicate a

course which might be pursued or not at the pleasure of the

« Substantially Pub. Stats., cbap. 8, sect. 9.
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officers. The clerks "shall" meet at noon, of the da}' following

the election, and ''shall" examine and compare, etc. If any

error appears, the}' "shall forthwith" give notice to the returning

officers, who "shall forthwith" make a new return, which "shall

be received and examined, by said clerks, within tvvo days after

the time appointed for the meeting ;
and, for that purpose the

meeting may be adjourned not exceeding two days." Then,

apparently, the authority to make a return and certificate expires.

The purpose, evidently, is to require the result of the election to

be speedily ascertained and published, so that all persons con-

cerned may know the result. There are obvi-)us reasons for this

requirement. To delay the ascertainment and declaration of the

result of an election always offers an opportunity to fraud ; and

the statute affords abundant internal evidence, that the legislature

had this in mind, and intended to erect an impassable barrier

against it. If the clerks, through their own ignorance or caprice,

can postpone their meeting until a day beyond the time limited by

law, it is difficult to see why they cannot postpone it for a week

or a month;— the difference being only in degree. One result of

this would be, that the person elected could not be officially noti-

fied of the fact, within ten days as the law requires, and perhaps

not in season to take his seat at the opening of the session ; and

another, that in case no choice was effected at the election, the

district, through failure of the clerks to certify the fact at the

proper time, might be deprived partially, if not wholly, of its

right of representation in the succeeding legislature. See Stats.

1874, chap. 376, sects. 30, 32, 33. A careful examination of the

whole statute will disclose that, while certain provisions are mani-

festly directory, the language of all the sections relating to the

ascertainment, declaration, record and return of the result of elec-

tions, is such as to indicate the intent of the legislature, that all

these provisions should be strictly complied with.

In Haskell v. Closson, ante^ p. 233, the committee held that

the provisions of the same statute, relating to the preservation of

ballots and check-lists, are peremptory. These sections (sects.

40-44) are similar in phraseology to that now under consideration,

and every reason for construing them as peremptory seems also to

apply here. It was also held, that the time for " forwarding re-

turns, or declaring the results of an election," expires with the

meeting of the clerks at noon of the day following the election,

or with the adjourned meeting, held within two days, if such ad-

journment is had. The report was recommitted, at the sugges-

tion of the committee, for the purpose of a recount, but the house

seems to have assented to the doctrine. Davis v. Murphy, ante^
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p. 177, is to the same effect, and tends to show that, in the opin-

ion of the house at that time, the Stats, of 18G3, chap. 144, sect.

2, of which section 41, of the present statute, is a re-enactment,

should be considered mandatory, and that acts done in vi(jlatiou

of it are void. The same construction has frequently been put

upon other statutes in pari maU ria. Easthampton, Mass. Sec-

tion Cases, Gushing, S. & J., 471
;
Dana^ Id., 551

;
Burlington,

Id., 4G0
;

Charlestoivn, Id., 518. In these cases, it is held that

statutes, similar to the act of 1874 in scope and phraseolog}',

must be strictl}' construed, and that failure to comply with their

provisions, will avoid the acts of the returning officers, and in

some cases invalidate the election.

The sitting member cited Laneshoroiujh and New Aahford, Mass.

Election Cases, Cushing, S. & J., 191
;
HoUihtun, Id., 297; Bel-

chertown. Id., 421 ; Freeman's case. Id., 547 ; Townsend's case.

Id., G42
;
Plympton, Id., G4.'j ; and Cum. v. Ayer et als.. Id., 674.

Without entering into a critical examination of these cases, it is

sufficient to say, that no one of them is directly in point, and that

they tend principally to the conclusi<m that an irregularity, liive

tbat in question, does not invalidate an election, if the true result

can by any means be ascertained, but that its effect, if au}', is to

invalidate the return.

The committee were of opinion that the house ought not to

sanction a direct and palpable violation of the provisions of this

statute, nor establish a precedent that ma}' hereafter afford a

cover to fraud. It is apparent that sound policy, and a due regard

to the safety and puritj^of elections, alike demand that the require-

ments of so important a statute be strictl}' and literally obe3'ed.

The committee have not been influenced, however, by any con-

sideration of what ma}' occur hereafter, but have endeavored to

base their judgment entirely upon sound principles of construc-

tion, and the weight of authority. And they were unanimously of

opinion, that the return and certificate made under the circum-

stances above stated, in direct disregard of the provisions of a

peremptory statute, are invalid, and must be set aside.*

* [Note by the Editors. Distinction between Irregularities in the Action of

Election Officers mid Want of Jurisdiction to act. The above case, and the cases

of Tlaynes v. Ihllis, House, 1877, and Hill/nan v. Flanders, House, 18S0, reported

po^f, are to bj distinguished from Johnson v Cole, ante, p.3G, Beck v. Plummer, ante

p. -10, S^etocomh v. Hofmes, ante, p. 07, Tobei/ v. King, ante, p. 60, and similar cases,

in which it was held, that mere irregularities in the conduct of the election, or in the

manner of making the transcript or return, not affecting the result, or raising any

l)resumption of fraud, will not invalidate the election.' It is thoroughly settled by

innumerable decisions of the courts that such irregularities are immaterial, unless

the result of the election is changed by them. Ex parte Strong, 20 Pick. 484. Com-
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As the rule is well established, that an election shall not be

avoided if the true result can be ascertained, independently of the

monwealth v. Smith, 132 Mass. 289; Cooley Constitutional Limitations (4th ed.),

p. 778; McCrary Elections, §^ 122-129, and cases there cited.

But in the above case, and the subsequent cases cited above, the question was

not one of irregularity in the manner of the performance of their duties by election

officers, but whether the time limited by statute for preparing a certificate of elec-

tion, which should be the official and best evidence of the result, having expired, a

certificate made subsequently should be regarded as official. The committee did not

recommend the avoidance of an election, or a return, on account of any irregularity

in its conduct or form, but refused to regard as official a certificate of election given

by officers Avho, at the time of meeting, might be said to have had no statutory

authority to make it. In other words, the question was not of irregularity in their

action, but of jurisdiction at the time to act officially at all.

Certificate in prima facie Evidence of Election only token Official. The official

certificate of election is conclusive evidence of tbe fi\ct, in any collateral proceeding,

and prima facie evidence in a proceeding, like an election controversy, to try the

title to the office. It entitles the holder to be qualified for the office, and, as prima

yaae evidence of title to it, confers the right of office upon him, until that right is

impeached in an election controversy. McCrary, Elections, ^ 219-223
; Cooley Con-

stitutional Limitations (4th ed.), p. 789; Comynonwealth v. Smith, 132 Mass. 289;

Kerr v. Trego, 47 Penn. St. 292 ;
Hadley v. Albany, 33 N. Y. 603; Hartt v. Harvey, 32

Barb. (N. Y.) 55; People v. Miller, 16 Mich. 56. But to have this important effect,

the certificate must be official ; that is, given by officers authorized by law to make
it. The only authority to make it is conferred by statute. The clerks of towns, in

comparing transcripts of returns of votes, and certifying the result of the election,

have no other authority or jurisdiction than that given by the statutes referred to in

the above report. " It cannot be necessary to prove that a ministerial officer can do

no valid act, but what he is, cither expressly or by necessary implication, author-

ized to do." Vose V. Deane, 7 Mass. 280, 282. Where a statute, conferring authority

upon clerks to ascertain the result of the election, and issue a certificate to the per-

son elected as representative, expressly states and limits the time within which such

action must be taken, any action, on their part, after that time has expired, is out-

side of the statute authority, and consequently unofficial. The principle is stated in

Potter's Dwarris on Statutes, p. 224, note :
--" In all cases . . . where the authority

to proceed is conferred by statute, and ichere the manner of obtaining jurisdiction is

prescribed by the statute . . . the mode of proceeding directed, is mandatory and

mvst be strictly complied with, or the proceeding will be utterly void. The true

distinction is this : Where the provision of the statute is the essence of the thing

required to be done, and bi/ tchich jurisdiction to do it is obtained, it is mandatory
;

otherwise, when it relates to form and manner, and when an act is incident, or after

jurisdiction has been obtained, it is directory." And see Sedgwick Construction of

Statutes, pp. 329-331
;
Macy v. Raymond, 9 Pick. 285. So, in Michigan, the court

held that a count not made under the authority of the statute was not presumptive

evidence of the result of the election, but was void, — Judge Campbell saying :
" For

purposes of convenience, the law has provided that the action of the inspectors, when
conforming to the statute, shall stand as presumptive evidence of their contents.

But evidence by the count of any one, not made officially . . . would be hearsay at

best. It would be contrary to public policy to allow any evidence whatever, based

upon a counting made in direct violation of law, to l)e received at all. The object of

the statute is to prevent tampering with the ballots, and inasmuch as it would l)e

impossible to determine with certainty, whether any fraud had been committed in

any unauthorized counting, there can be no propriety in allowing any evidence rest-

ing on it." Keelcr v. Robertson, 27 Mich. 116, 129. The case is somewhat similar to

those involving the right of assessors to make an assessment, after the expiration

of the time provided by law. In the opinion of the justices of the supreme court,
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defective record or return, the committee, upon coming to the

above conclusion, proceeded to recount the ballots cast for repre-

that assessors, after the general assessment of a tax, had no power to assess a tax

on a person in order to qualify him to vote, the justices observe the distinction

between mere irregularity in the assessment of a tax, and want of authority to assess

it. "This distinction, we think, is manifest. In the one case, the tax is an actual

tax, although it may be informal, irregular, and even illegal, and of which, perhaps,

he might avoid the payment, should he elect to contest it ; in the other, it is a mere

semblance of a tax, purporting to be assessed, by persons wholly unauthorized, and

thus is a proceeding utterly void, and from which no right can be derived." Opinion

of Justices, 18 Pick. 575, 578. And see Eames v. Johnson, 4 All. 382
;
Torrey v. Mill-

bury, 21 Pick. 64. So, in Davis v. Murphy, ante, p. 177, and Haskell v. Clossen, ante,

p. 233, the house of representatives heUl, that the aldermen had no authority to

recount votes, after the expiration of the lime provided by statute for such recount.

Place of Meeting of the Clerks not essential to the Validity of their Action. If,

however, the clerks meet within the time fixed by law, so that they have jurisdic-

tion to act officially, any irregularities in their manner or place of acting, should l>e

regarded like other mere irregularities in election proceedings, and would not ncccs-

sarXy invalidate their action. So, it has been held, that the meeting, at a place not

designated, is an irregularity, but if held within the required time, in the absence of

fraud, or proof that the result was affected, will not invalidate the proceeding, where
" the duties of the return judges were so interfered with by a disorderly crowd, that

they could not be performed at the usual place." Ilulseman v. Rents, 41 Penn. St.

396. In McCraw v. Ilarralson, 4 Coldwell (Tenn.), 34, it was decided, that

" where the returns of the election were made to the court house, where the law re-

quired that they should be counted, but the court being in session, the votes were

counted in a private house in the town, this was a sufficient compliance with the

requirement of the statute, and constitutes no ground, in the absence of fraud or

misconduct in comparing the polls and counting the votes, for setting aside the elec-

tion." In Tobey v. King, ante, p 60, the house of representatives held, that the meeting

of the clerks, in a place other than that designated, while unjustifiable, would not,

unless the result of the election was thereby affected, invalidate their action.

Invalidating the Certidcate rcill not affect the Election if the Result can be ascer-

tained by other Means. If the proper officers neglect to make the required certifi-

cate, or fail to make it, as required by statute, so that it is invalid, the election is ntt

necessarily affocted by the neglect. There is, merely, no official evidence of the

result of the election, — and that the popular will may not be defeated, or any person

deprived of his rights, the result will be ascertained, if possible, by other evidence.

As stated by Judge McCrary, in reporting for the committee in the election contrvi-

versy in Congress of McKenzie v. Braxton, Smith Cong. Election Cases, pp. 19, 25:

*• Of course, the returns of an election must be certified by the proper officers. If

not so certified they prove nothing, and when offered in evidence, if objected to,

they must be rejected. It does not, however, necessarily follow that the vote cast

at such an election is lost, or thrown away. An uncertified return does not prove

what the vote was, — that is all. The duly certified return is the best evidence, but

if it be shown that this does not exist, we doubt not, secondary evidence would be

admissible to prove the actual state of the vote. The failure of an officer, either by

mistake or design, to certify a return, should not be allowed to nullify an election,

or to change a result, if other and sufficient and satisfactory evidence is forthcom-

ing to show what the vote actually was." And see, McCrary Elections, ^ 171:

Cooley Constitutional Limitations (4th ed), p. 789. In the c^ise of Haynes v. Hillis,

House, 1877, post, the committee considered that, under such circumstances, the

certificate I)eing invalidated, the best evidence of the result remaining, was the town

record of the vote, rather than the ballots. That is, the committee did, what the

clerks ought to have done, within the statute time, canvassed not the votes, but the

record of the votes. Ami this course seems to be approved by Chief Justice Shaw,
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sentative in said district, which were proved to have been propoily

sealed and preserved, and which were produced before the com-

mittee, by the officers to whom their custody belongs ; and the

result, which was as follows, showed that the sitting member

received, in the district, a plurality of eleven votes over the

petitioner :
—

In Swampscott

:

Amos F. Breed had 27 votes.

John C. Stimpsou had 143 "

Samuel C. Pitman hud 77 "

Abel Curtis had 2 "

in Ex parte Strong, 20 Pick. 484, who says :
" If no return, or an imperfect one, be

received, let it be supplied, or corrected, by a reference to the original record, if any

there be "
(p. 492.) In Congress, when there is no valid certificate of an election,

the practice is, to go to the returns upon which the certificate should have been

based. " The failure or refusal of the proper ofiicer to issue a certificate of election,

would only render it necessary for the house to go back to the returns and poll-

books, and ascertain, if possible, from them, or from any competent and sufficient

evidence, who was actually elected, and award the seat accordingly," says Judge

McCrary, in the report in Boyden v. Shober, 2 Bart. Cong. Election Cases, 904, 906.

And see, Spaulding v. Mead, Clark & Hall Cong. Election Cases, 157; Richards*

Case, lb., 95; Clements' Case, 1 Bart. Cong. Election Cases, 366; Giddings v.

Clark, Smith Cong. Election Cases, 91. It is to be remembered, however, that until

recently in Massachusetts, and to the present time, in most of the states, ballots

were not preserved, so that the only evidence of the election, back of the certificate,

was the return or record. If the certificate be regarded as tht primary evidence of

the result, in its absence, from invalidity, secondary evidence is necessary to prove

the result of the election. And, as there are no degrees in secondary evidence,

recognized in Massachusetts, any evidence tending to prove who, in fact, was
elected, may be admitted. •* When the source of original evidence is exhausted,

and resort is properly had to secondary proof . . . (the fact) may be proved, like

any other fiict, by indirect evidence. The admissibility of evidence, offered for this

purpose, must depend upon its legitimate tendency, to prove the facts sought to be

proved, and not upon the comparative weight or value of one or another form of

proof. The jury will judge of its weight, and may give due consideration to the

fact, that a less satisfactory form of proof is offered, while a more satisfactory one

exists, and is withheld, or not produced, when it might have been readily obtained.

But iheic arc no degrees of legal distinction in this class of evidence;" — Mr.

Justice Wells, in Goodrich v. Weston, \Q1 Mass. 362, 364; Stetson v. Gttlliver, 2

Cush. 491. The committee had, therefore, the right to determine, as they did, what

evidence should be received to prove the result of the election, the record of the

votes in each town, or the votes themselves. The question was addressed to their

discretion, which of the two kinds of evidence was entitled to most weight, in prov-

ing the fact. While it is for the committee to deterraine, under the circumstances

of each case, which is the better evidence of the result, the safer course as a general

rule would seem to be, to resort to the town records of the vote from which the

certificate should have been made, rather than to the ballots cast in the election.

To recount the ballots, merely because the certificate is unofficial and void, is not

only to do what the clerks in making the certificate had no authority to do, but

makes the ascertainment of the result depend upon the proper and honest preserva-

tion of ballots, while an official record exists in each town, made at the time of the

election, from which the result can easily be ascertained.]
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In Ward 5, Lynn

:

Amos F. Breed had 243 votes.

John C. Stimpson had 116 "

Samuel C. Pitman had 177 "

Abel Cartis had 4 "

Total Vote of the District:

Amos F. Breed, 270

John C. Stimpson, 259

Samuel C. Pitman, 254

Abel Curtis, G

The committee, therefore, recommend that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1876,

p. 102.]

Edward J. Jenkins v. George A. Shaw.

House Document, No. 58. February 9, 1876. Eeport by A. E. Pills-

bury, Chairman.

Eligibility of Representative. Inhahita7icy. A person is an inhabitant, within

the meaning of the Constitution in prescribing the qualifications of members of the

legislature, of that place where he actually dwells, or has his home ; and whetber

he intends so or not, he cannot have a domicile for political purposes in one place,

and his actual home in another place.

Same. Intention. If a person leaves one place of residence, and becomes an

actual resident in another place, and such latter residence is not, in fact, temporary,

the latter place becomes his domicile, and his political rights and duties attach to

him there, whether he so intends or not.

Same. A change of domicile does not depend so much upon the intention to

remain in the new place, for a definite or indefinite period, as upon the fact that it

is without a definite intention to return ; and even an intention to return at a remote

or indefinite period may be controlled by otber circumstances, establishing the fact

of domicile in the new place.

Same. The intention to remain, is to be distinguished from mere declaration of

such intention ; as intention is a fact to be proved by evidence, but declaration of

intention is merely evidence tending to prove such fact, liable always to be con-

trolled by other evidence, and being but one element in determining the fact, and

where the acts of the person are inconsistent with his declarations, the intention must

be ascertained as a fact, upon the whole evidence.

Same. Evidence. Where a person removed his fiimily in 1867, from ward 5,

Boston, from which ward he was elected a representative in 1875, and lived in

Brookline, Mass., with relatives for six years and afterwards stayed for a time in
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Melrose, and from June, 1874, lived continuously with his family in a house in

Dorchester, leased by his mother-in-law, although he always intended to retain his

domicile in ward 5 for political purposes, and, to carry out this intention, siept in a

hotel, or lodging-bouse there, April 30, 1874, and occasionally after that, leaving a

portmanteau there for some months, and had himself assessed, and his name
placed on the voting list in that ward, and on April 30, 1870, again slept in that

house, saying to the landlord that he intended to continue his residence there; and

in June, 187o, took a room in another place in that ward, retaining the key, but

keeping no luggage or effects in the room, and not occupying it fur more than one or

two nights, it was held, that he had ceased to be an inhabitant of that ward, and

was ineligible to election from it.

Same. The fact that a person is assessed, as resident of a ward, is entitled to

little, if any, weight, on the question of his residence, where the assessors are

accustomed to assess persons as residents of the ward in which they claim to reside,

or in which the assessors are told such persons reside, and to make no further in-

quiry as to their residence.

Practice. Petition for Seat hy ineligible Person. Action can be taken, upon a

petition for a seat as representative, alleging the ineligibility of the sitting member,
although the contestant is himself ineligible to the oflBce.

Charles J. Brooks fur petitioner.

Benjamin Dean for sitting member.

The Committee on Elections, to whom was referred the petition

of Edward J. Jenkins, for the seat as representative from the fifth

Suffolli district, now held by George A. Shaw, having met the

petitioner and the sitting member, and heard tiieir evidence, and

the arguments of counsel, submit the following report

:

The petition alleged that, at the time of the election, and for

one 3'ear next preceding, Mr. Shaw was not, and had not been, an

inhabitant of the district for which he was chosen, an l that the

petitioner received the next highest number of votes at said elec-

tion ; and pra3'ed that the seat be declared vacant, and that it be

given to the petitioner.

From the testimony of numerous witnesses which the commit-

tee deem it unnecessar}^ to state in detail, the following facts ap-

peared :
—

At the time of the election, — Nov. 2, 1875,— ward 5. in the

cit}' of Boston, constituted the fifth Suffolk representative district.

That ward was established in 1865, part of the territory then in-

corporated into it having been previously included in ward 8.

The boundary lines, established in 1/SG5, continued the same until

a time subsequent to the election of Nov. 2, 1875, and prior to the

cit}' election held Dec. 1-4, 1875. When the new division of

wards was made, part of the territory of ward 5 was incorporated

into the ward now numbered 12. Mr. Shaw has been assessed

and has paid a poll and personal property tax in some part of

Boston continuoush' since 1839 ; and since the establishment of

wr.rd 5, in 18G5, he has been assessed and registered as a voter,
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in that ward. Prior to that time he was for several 3'ears

assessed in ward 8, as a resident of the same territor}^ afterward

incorporated into ward 5. He was never assessed or registered in

ward IG, the place of his alleged actual residence during the 3'ear

preceding the election. lie was a representative from ward 8, in

1809 and 18G0 ; senator from the district composed of wards 8, 9

and 10, in 1861 and 1863; representative from ward 5, in 1866,

1872 and 1874 ; and a member of the common council of the city

of Boston, from ward 5, in 1873, 1874 and 1875. He was also

returned as elected to that body, from the i>ew ward 12, in Decem-

ber 1875. In 1873, his seat in the council was unsuccessfully

contested for non-residence ; and a similar contest upon the same

ground is now pending in that bod}'. He has unifn-raly claimed,

and frequentl}' declared, his legal residence or domicile to l)e in

ward 5, from its creation in 18G5, to the time of tlio state

election in 1875, mingling actively in the political affairs of tiiat

ward, and voting there at nearly every election during that period.

Several past and present members of the board of assessors testi-

fied that their custom has been, to assesss a person as a resident

of the ward in which he claimed to reside, or in which they might

be told that he resided ; and that, having ascertained the fact in

this manner, they made no further inquir^y as to his [)lace of resi-

dence. It appeared, also, that persons are registered as voters, if

at all, in the wards in which they are assessed. It did not clearly

appear whether Mr. Shaw ever had an actual place of residence in

ward 5, although it was admitted that he once had a legal domici e

there whi .'h involves the fact of residence.

He has a famil}', consisting of his wife, a son and a daughter.

Neither of his children is married, and both live with their parents.

From 18GG, or thereabouts, until 1873, his famil}^ was tem[)oraril3'

staj'ing in Brookline " (to use his own language) at the house of

Mr. and Mrs. Sawin, the father and mother of Mrs. Shaw. Mr.

Shaw testified that they were in feeble health, and needed the care

and assistance of his wife. During their stay in Brookline, Mr.

Sawiti died. In 1873, Mr. Shaw's family and Mrs. Sawin were

^'temporarily staying" in Melrose. It did not appear what Mr.

Shaw's actual place of residence was, or whether he was apart from

his famil}' during this period.

On the 30th da}' of April, 1874, INIr. Siiaw, accompanied by his

son, went to a hotel or lodging-house kept by one, Atwood, in Mav-

ward Place, in ward 5, and engaged a room for the night, saying

to Atwood, that he desired to make his residence there, and telling

him, if the assessors came and inquired, to say that he resided

there. He had with him a small portmanteau, but no other lug-
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gage. He passed the night there, occup3'ing the same room with

his son. The son passed two or three succeeding nights at this

house, and, during the month of May, Mr. Shaw passed two or

three nights there not in succession. It did not appear whether

he even took any meals there. The portmanteau was found, locked

in a closet, some time subsequent to June. Mr. Shaw was in the

house, in the language of a wltiiess, sometimes a week, sometimes

once a week, and sometimes less," during some part of 1874, paying

for such time as he occupied a room ; but it did not appear that he

was ever there in November, or subsequently, until as hereafter

stated. No member of Mr. Shaw's family was ever in the house

except his son as aforesaid.

About the first of June, 1874, Mr. Shaw negoliated with one

Newliall, for a lease of a house in Wales Street in ward IG, known

as the Dorchester district, saying that he intended to go out there

to live. They failed to agree on terms. Mr. Shaw suggested to

Newhall that, as he was a member of the city government, his influ-

ence might be valuable in that neighborhood ; but the negotiation

failed. About the same time, or immediately afterward, Mr.

Shaw's family, with Mrs. Sawin and her son, Francis R. Sawin,

removed to a house on said Wales Street near the one negotiated

for with Newhall, where they have since continuously resided.

The house was leased hy the owner to Mrs. Sawin, for three years

from June 1, 1874. It was not shown by whom the rent has been

paid. Mr. Shaw testified, that this removal was on account of the

delicate health of his wife, and of Mrs. Sawin who is old and infirm,

that they might have the care and advice of Dr. Shurtleflf, who then

lived near by, but who died soon after their removal thither.

On the 30th day of April, 1875, between ten and eleven o'clock,

p. M., Mr. Shaw went again to the house of Atwood in Hayward
Place. He registered his name, engaged a room for the night, and

paid for one night's lodging, saying to Atwood that he wished to

sta}' there and make it his residence, — to continue his residence

there. He was alone, and without luggage. He was assigned a

room for the night, retired, and was never seen there afterward.

After that night, the room was let to other transient guests, as

usual.

In 1874, Mr. Shaw's son and 3'oung Sawin, were assessed as

residing at Atwood's house, in Hayward Place. In 1875, they

were assessed as residing in Wales Street, Dorchester.

Early in June, 1875, Mr. Shaw went to the house of one Lee,

Nos. 142 and 144 Lincoln Street, then in ward 5, but now in the

new ward 12, and engaged a room, saying to Lee that he wished

to make it his residence. He was given a key, which he has since
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retained. He had no luggage or effects with him at that time,

and Lee never saw an3'thing there, belonging to Mr. Shaw, "ex-

cept once in a while a few parcels." Lee saw nothing more of

him there until January', 1875. Mrs. Lee testified, however, that

she had heard of his being there, occasional!}', and Mr. Sbaw testi-

fied that he had slept there, — how frequently did not appear ; that

he had occasional!}' taken meals in the saloon on the first floor,

and that he kept some clothing there. The ground floor was occu-

pied by Lee, as a retail liquor saloon and restaurant, and his

family lived above. Tiie room engugcd by Mr. Shaw was in the

half-story next the roof. It was uncarpeted but contained a bed-

stead, wash-stand, table and two chairs. The other room, on that

floor, was occupied b}' a servant-girl named Doherl}'. *No member
of Mr. Shaw's famil}" was ever in Iho house, so far as appeared.

After he had engaged his room, it was occasionally occupied by

Lee, and once by one of his guests. No distinct agreement was

made, as to what price should be paid for the room, and Mr. Shaw

has never paid anything for it, although Lee testified that he was

owing Mr. Shaw something when he came there, and the arrange-

ment was that he should pay what was fair. This room is claimed

by Mr. Shaw, as his present residence, and he has so declared it

since June, 1875.

It appeared b}' the testimony of numerous witnesses, residing

on Wales Street, Dorchester, and in that neighborhood, that

since the removal of Mr. Shaw's family and Mrs. Sawin thither

in June, 1874, he himself has been continuously a member of the

family, and an actual occupant of the house. Several witnesses

testified in the most p">sitive manner, that he has lived there for a

3'ear and a half or more. In the language of one witness, " lie

lives on Wales Street with his wife and famil}', as much as I live

on Seaver Street." During the entire period he has been seen,

with great frequency and regularity, in the cars of the Highland

Street Railway, coming into town from ten minutes before eight

to nine o'clock in the morning, and returning in the evening.

Wales Street is a short distance bej'ond the terminus of the High-

land line at or near Grove Hall. He has frequently been seen in

the station at the terminus, waiting to take a car. So far as it

appeared, he always came to the station from the direction of

Wales Street, and went toward Wales Street after leaving the cars.

Several witnesses have seen him frequently, walking to and from

the station through Blue Hill Avenue, from which Wales Street

leads. He has been seen, b}" various witnesses, in and about the.

house on Wales Street, occupied by his famil}', and on many occa-

sions, da}^ and evening, sometimes in dressing-gown and slippers,
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or other undress, sometimes sitting on the piazza, and sometimes

at the table. lie has frequently been seen carr3Mng water to the

house from a well near by. There was much other evidence of a

similar character which it is unnecessary to state.

In the summer of 1875, in conversation with George Z. Adams,

Mr. Shaw made an allusion to " the place where he lived, in Wales

Street." William F. Merritt, who resides in that neigiiborhooi]

in a house similar in size and construction to that occupied by Mr.

Shaw's family, testified to a conversation, in the house of the wit-

ness, late in the summer of 1875, in which Mr. Shaw remarked,

" This house is similar to ours." In the fall of 1874, Charles

Davenport, meeting him in the horse-cars, inquired where he lived.

He replied that he lived up over the hill, near Dr. Shurtleff's."

The house alluded to as Dr. Shurtleff's, is in Wales Street and is

the second house from that occupied b}" Mr. Shaw's fami]3\

Lynch, a vender of newspapers and periodicals, has for a year

past delivered the " Globe " newspaper to Mr. Shaw, at the Wales

Street house. It did not directly appear, that this was done by

Mr. Shaw's direction, but the bills for the newspaper headed

" Geo. A. Shaw to M. F. Lynch, Dr.", were uniform^ sent to the

Wales Street house, and paid by Mr. Shaw's daughter. In one

instance the bill was presented at the house to Mr. Shaw in per-

son, who said he would leave the money the next morning, and it

was so left,— by whom it did not appear. The same witness had a

conversation with Mr. Shaw in the city hall in June or July,

1874. He inquired if Mr. Shaw had moved into Dorchester, to

which Mr. Shaw replied ihat he had, and that he resided there.

The witness who lived in Dorchester, then asked him if they

might use his name as a delegate tj a political convention, to

which he replied " Not yet, not yet, not yet awhile," and said that

he still claimed his legal residence in ward 5.

George W. Wood, a carpenter, testified that he received an

order from Mr. Shaw, Ma\' 2G, 1875, to do some work upon the

Wales Street house, which he did, receiving his instructions from

Mr. Shaw. The bill was made out and presented to Mr. Shaw,

who said he would pay it. It was afterward paid, partly by Mrs.

Shaw, and partly b}^ her daughter.

Lorenzo Abbott, a painter, testified that Mr. Shaw called at his

shop in November, 1875, ordered some work upon the Wales
Street house, which was done, and subsequently paid for it.

John Galvin testified, that prior to the removal of Mr. Shaw's

family to Wales Street in 1874, Mr. Shaw said to him, " You are

going to have some new neighbors." Galvin inquired who they

were. Mr. Shaw replied that his wife's mother was going to hire
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a house in his (Galvin's) neighborhood, and, on account of the

delicate state of his wife's health, he was going to take his famil}-

out there. Upon being asked whether, in that case, he could come
back to the council from ward 5, he replied that he always in-

tended to keep his legal residence where it was then. Galvin lived

in ward 17, about ten minutes' walk from Wales Street.

George L. Burt called on Mr. Shaw, at the Wales Street house,

during his illness early in 1875. In the course of conversation,

he inquired of Mr. Shaw, whether he had taken up his residence

out there. Mr. Shaw replied, " No," that his legal residence was

still in ward a, " as usual."

Samuel A. Chittenden, a provision dealer, has furnished the

family in the Wales Street house with provisions since their

removal thither. The bills are charged to Mrs. Sawin, and paid

by Mrs. Shaw. The orders are given, sometimes b}' Mrs. Shaw,

and sometimes by her daughter. The witness never saw Mrs.

Sawin.

Jeremiah Harrigan, a member of the common council in 1875,

testified that Mr. Shaw's residence was a frequent subject of spec-

ulation and jest about the city hall. Meeting Mr. Shaw, in the

messenger's room one morning in April, 1875, he said to him,

"George, where the do you live, anyhow?" Mr. Shaw

replied that he boarded with his mother-in-law in Dorchester,

but still claimed a residence in ward 5, and that he sometimes said

that his home was in the hearts of the people. The witness, being

asked by counsel for Mr. Shaw, whether he did not understand the

reply to be a joke, said he didn't know about the living in Dor-

chester, but when Mr. Shaw said his home was "in the hearts of

the people," he thought that was a joke.

Thomas R. Cooper and Willard S. Farrington, testified that

they have carried letters and papers addressed to George A. Shaw,

to the Wales Street house
;
Cooper, more or less, for a year, and

Farrington for five or six months past.

Augustus Parker, a member of the common council, living on

Seaver Street, Dorchester, testified that on several occasions

during the past j'ear he has been driven in a carriage with Mr.

Shaw to Dorchester, late at night, after meetings of the council,

or of committees, — once or more to Wales Street ; and at other

times, he has been left at his own house on Seaver Street, before

going to Wales Street, and has heard Mr. Shaw tell the driver to

go to Wales Street. He was corroborated to some extent by the

testimony of a hack-driver.

Alvah H. Peters, city messenger, testified that a few months

ago, some person asked Mr. Shaw, in his presence where he lived.
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Mr. Shaw replied that he was temporarilj' located" in ward IG.

In October, 1875, he directed Peters to send the proceedings of

the city government to him at Mrs. Sawin's house on Wales

Street. At the comnaencement of the political year of 1876, he

directed Peters to have his address printed on the official envelopes

as " 142 Lincoln Street." Afterward, he directed it to be changed

to "Wales Street, Dorchester, care of Mrs. Sawin," where they

have ever since been sent.

Mr. Shaw testified among other things heretofore stated, that

he had taken ever}' means known to him to keep his legal domicile

in ward 5, and, referring to the hiring of lodgings there, etc., said

that he made these arrangements for the purpose of securing his

political rights.

Evidence was produced in behalf of Mr. Shaw, tending to show

that Jenkins, the petitioner, for two years or more, has been an

inhabitant of ward 8, and that he had no home, or dwelling-place,

in ward 5, during the year preceding the election. The petitioner

offered no evidence in rebuttal.

The foregoing statement comprises the substance of all the

evidence in the case. Upon this evidence there was, and could be,

substantially no dispute, that, on the one hand, Mr. Shaw has

always declared his legal residence, or legal domicile, to be in ward

5, and taken such steps as he deemed sufficient, to make his declared

intent effectual
;
and, on the other, that his place of actual residence

to all intents and purposes has been in ward 16, since June, 1874,

and that he has had no actual residence in ward 5 for several years.

The facts are clear and indisputable, the evidence being substantially

conclusive on both points. Indeed, it was admitted b}' counsel,

that the onl}- question in the case, was of the legal effect of the

evidence, the facts as to actual habitancy being substantially con-

ceded. All the outward indicia of habitancy surround the Wales

Street house, and point to it as Mr. Shaw's home. He constantly

resorts there, and there he spends the greater part of his time

when not engaged in his daily avocations ; he orders and paj^s for

repairs upon the house ; he assists in the household duties ; he

receives his letters, papers and bills there, and there reside his wife

and children, with whom his relations of affection and duty continue

undisturbed. The "temporarj^" absence of his family from ward

5 has uninterruptedly continued for ten years. The object with

which, as he says, he removed his family to Dorchester, namely, to

secure the benefit of Dr. Shurtleff's care, was defeated by the death

of that gentleman within a few months after the removal. There

was no evidence before the committee that he has ever intended to

return with his famil}' to ward 5 as a place of actual residence.
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He did not so testify, nor, so far as the evidence shows, has he

ever so declared, though his declarations that he intended to retain

it as his legal or political domicile have been constant. Nor was

there any evidence tending to show that he ever had any intention

to terminate his residence, or the residence of his family, in Dor-

chester at an^' definite time. The fact that he has been assessed

and registered in ward 5, taken in connection with the testimony

of the assessors and registrars, as to their mode of procedure, has

no effect, except as evidence of his intent (Fisk v. Chester^ 8 Gray,

506) , for the testimony of the officers shows, that a person is assessed

in the ward which he claims as his residence, without regard to the

fact, and that he is registered where he is assessed ; the result of

this system being, that the mere declaration of the person fixes

the place of assessment and registration, in the absence of evidence

to the contrar3\ The acts of Mr. Shaw, in hiring lodgings, etc., in

ward 5, in 1874 and 1875, when set against the circumstances

surrounding his occupancy of the Wales Street house, are of little

weight. It is impossible to allow them any effect, as acts of actual

habitancy, done bona fide, and without any ulterior purpose. In-

deed, Mr. Shaw explicitly says, that they were done " for the pur-

pose of securing his political rights." Apparently, he believed them

effectual for his purpose, but he mistook the law. They are not

without significance, however, for they are in the nature ofadmissions

against himself.

Upon the evidence, the committee found the following facts :
—

1. That in 1867, or prior thereto, Mr. Shaw removed from ward

5, having no definite intention ever to return to that ward as a

place of actual residence.

2. That he has had no place of actual residence, there, since 1867.

3. That his acts, in hiring lodgings there, etc., in 1874 and 1875,

were done solely with a view to retain a domicile there for political

purposes, and not as acts of actual habitancy, or with any -siew to

future actual habitancy.

4. That his home, dwelling-place, or place of actual residence,

from June, 1874, to the time of the election, was in ward 16.

5. That, at the time of his removal thither, in 1874, he had no

intention to abandon it, as a place of actual residence, at any

definite time, nor has he since had such intention.

Under the Constitution of this Commonwealth (Amendments,

Art. XXI.), every representative, for one year at least, next

preceding his election, shall have been an inhabitant of the dis-

trict for which he is chosen."

In the Constitution, also (part second, chap. 1, sect. 2, second

clause), the following rule of iuterpretation is prescribed: "And,
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to remove all doubts concerning the meaning of the word ' inhabi-

tant,' in this Constitution, ever}' person shall be considered as an

inhabitant, for the purpose of electing, and being elected, into any

oflSce or place within this state, in that town, district or planta-

tion, where he dwelleth or hath his home."

Appl3ing the constitutional test to the case of Mr. Shaw, there

seems to be no doubt as to the result. The requirement being,

that he shall have been an " inhabitant" of his district during the

entire 3'ear preceding his election, and an inhabitant of the dis-

trict being one who "dwelleth or hath his home" there, he was

certainl}' ineligible, unless the words of the Constitution are to be

construed in some technical sense, differing from the ordinary and

popular acceptation, and unless it is possible for a person to

" dwell or have his home " in a certain place, in some legal sense,

without in fact dwelling or having his home there.

The law of domicile is apparently involved in some uncertaint}*

and confusion, arising less, however, from any difficulty in the

subject, than from the careless manner in which questions arising

under it have frequentlj^ been treated from an inaccurate use of

terms, and from failure to observe well-grounded distinctions.

These causes have operated to produce many erroneous impres-

sions in the popular mind. Man}' of the cases before election

committees are entirely worthless as precedents, and the decisions

of the courts, though of superior authority, are not entirely in

harmony with each other. In the opinion of the committee, how-

ever, the controlling principles are sufficiently plain, and the diffi-

culties which are supposed to surround a question of this character,

arise more from misunderstanding and misconstruction, than from

any inherent obscurity or defect in the law.

In prescribing the rule of interpretation, found in the Constitu-

tion, and above referred to, the framers of that instrument declared

their purpose, — which was, "to remove all doubts concerning

the meaning of the word ' inhabitant,' in this Constitution."

Apparently, they considered that no person could misunderstand

the meaning of the terms in which they define an inhabitant

;

namely, one who " dwelleth or hath his home," in a certain place.

The words would still seem too plain for doubt, but for the erro-

neous and unfounded, though somewhat general impression, that a

person may have a "domicile" in one place, for some political

purpose, while actually and permanently residing elsewhere ; an

idea which has probably arisen, in part, from the long-continued

toleration of the pernicious practices of designing persons, who,

to obtain office, to avoid taxation, or for other purposes, claim and
are allowed to retain domiciles to which they are not legally en-
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titled. The purpose of the framers of the Constitution evidently

was, to require the representative to dwell in the midst of his con-

stituency', to whom he might thus be easily accessible, and to

require constituencies to be represented by one of themselves,

through whom they might easily secure their rights, and make
known their grievances. There are obvious reasons for this require-

ment. The same provisions were extended by the Constitution,

to councillors, senators and representatives; and, while other

restrictive qualifications have, from time to time, been removed

(Const. Amend., Arts. VI., VII., XI.), this has continued the

settled policy of the Commonwealth, since the adoption of the

Constitution.

There is another consideration of some significance. The con-

stitutional definition of "inhabitant" applied alike to voters and

persons voted for. The rule was prescribed for the benefit of

the former as much as of the latter. It is reasonable to suppose,

therefore, that the purpose was to define the word, in terms which

no citizen, however unskilled or unlearned in the technical use or

signification of words, could mistake ; and, having this in view, it

was declared that a person shall be deemed an inhabitant of the

place wherein he dwells or has his home, the meaning of these

terms being plain to the commonest understanding.

To " dwell," according to Webster, is to stay, to abide as a

permanent residence, to have a habitation for some time, or per-

manence
;
according to Worcester, to abide for some length of

time, to continue, to have a fixed place of residence. " Home,"

in Webster, is the house in which one resides
;
residence, the place

in which one dwells,— all that pertains to a dwelling-place ; in

Worcester, one's own house, dwelling, or place of abode, residence.

As there can be no doubt, that Mr. Shaw did not actually dwell,

or have his home, in ward 5, during the year preceding the elec-

tion, the above considerations seem to be decisive. It was urged

in his behalf, however, that the constitutional provisions arc not to

be construed, according to the natural and ordinary sense of the

words used, but that "inhabitancy," " dwelling-place," " home,"

"residence," and "domicile," as used in our Constitution and

statutes, are interconvertible and synonymous terms ; that a

purely legal residence or domicile is equivalent to actual inhabi-

tancy, a dwelling-place or home, and that Mr. Shaw, having had a

legal domicile in ward 5, in 186G, or previously, cannot be

deprived of it, except by abandonment of it with no intent to

return and the acquisition of a domicile elsewhere.

The diflSculty with this proposition is, that it involves the false

assumption that a persjn may have a " legal residence," "legal
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domicile," or domicile for political purposes in one place, while

actually and permanentl}- residing elsewhere ; and that mere intent

to have a political domicile in a particular place is sufficient, with-

out the concurrent fact of actual habitanc}'.

In support of his position, counsel for Mr. Shaw cited Opinion

of the Justices^ 5 Met. 587. The question there, was of the quali-

fication of a voter, under Constitutional Amendments, Art. III.,

whereb}' the right was conferred upon a citizen, " who shall have

resided" in the CommonweaUh and district, etc. The justices

consider the word " inhabitant," in the Constitution, and ''one

who has resided," in the amendment, as substantial}' identical in

meaning, and that both expressions are equivalent to ''domicile."

But it is plainly evident from the whole opinion, that they attach

no meaning to the word "domicile," save its popular one, as the

principal place of abode, or actual residence, and that is the onl}'

correct interpretation of the term. There is nothing in the

opinion to imply that a person may have a domicile in one place,

for political puposes, while actually residing elsewhera. On the

contrary, the justices cite Ahington v. North Bridgewater^ 23 Pick.

170, in which case the court say that ''domicile" and " place of

inhabitancy" are substantiall}' identical in meaning, but that both,

under the Constitution, signify the place where one " dwelleth

or hath his home." Bouvier defines domicile as "the place

where a person fixes his ordinar}' dwelling, without a present

intention of removal and Burrill, as " a residence at a particu-

lar place, accompanied by positive or presumptive proof of an

intention to remain there for an unlimited time." There can be

no domicile in an}' sense, or for any purpose, by force of mere

intent, without residence. The rule that the fact and intent must

concur, is laid down in Opinion of the Justices^ supra, and is so well

established, that other authority need not be cited in support of it.

It does not follow, from this, that the actual residence in the place

of domicile must be constant and unbroken. A person absent

from his domicile for a temporary purpose will not lose it thereby.

But the committee are unable to say that Mr. Shaw's absence

from ward 5, as a place of actual residence for ten years past, is

merely temporary. The fact appears to be the other way, and so

the committee are obliged to find.

In Harvard College v. Gore, 5 Pick. 377, the court say that the

doctrine that there ma}' be at the same time a domicile of right

and a domicile of fact is not supported by the authorities. The

following language from the opinion in that case was much relied

on by counsel for Mr. Shaw: "The term inhabitant, as used in

our laws, etc., means something more than a person having a
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domicile. It imports citizenship and municipal relations

An inhabitant, by our Constitution and laws, is one who, being

a citizen, dwells or has his home in some particular town, where

he has municipal rights and duties, and is subject to particular

burdens ; and this habitanc}' may exist or continue, notwithstand-

ing an actual residence in another town or count}', provided the

absence is not so long, or of such a nature, as to intei rupt or de-

stro}' the municipal relation previously formed." This is undoubt-

edly correct, but, in its application to the present case, it must be

remembered, first, that the evidence shows, and the committee are

obliged to find, that Mr. Shaw does not dwell, or have his home
in ward 5 ; and second, that his habitancy in ward 16 cannot be

considered merely temporary. Further, if he actually dwells in

ward 16, he has municipal rights and duties there, and nowhere

else. He may decline to exercise the rights, and he may evade

the duties, but they are his nevertheless if he actually resides

there and his residence is not for a temporary purpose. In the

same case, the court say that " the right to vote, eligibilit}^ to

office, and the liability to taxes, in one town, are necessarily

exclusive of the same rights and liabilities in all other towns."

There can be no doubt, upon the facts of Mr. Shaw's case, that he

could have voted, and become a candidate for office, in ward 16,

in 1875, had he seen fit to claim the right.

Change of domicile does not depend so much upon the intention

to remain in the new place, for a definite or indefinite period, as

upon its being without a definite intention to return. An inten-

tion to return, however, at a remote or indefinite period, to the

former place of actual residence will not control, if the other facts

which constitute domicile, give the new residence the character of a

permanent home, or place of abode. The right of election exists

only where the facts of residence are ambiguous. Halletty. Bassett,

100 Mass. 167, and cases cited.

Great confusion has sometimes arisen from misuse of the word

and misunderstanding of the doctrine of intent. In the outset it

may be observed that there is a clear distinction between intent

and declaration of intent. Intent is a fact, to be proved like other

facts, by evidence. The declaration is merely evidence of the

intent, and is conclusive or not, according to circumstances. It

is al\va3's liable to be controlle 1 b}' other evidence, the declaration

or election being but one element in determining the fact. And
where the acts of a person are inconsistent with his declarations,

the actual intent must be found, as a fact, upon the whole evi-

dence. A declaration of an intent, which does not in reality exist,

is ineffectual for an}- purpose. And an actual intent, unaccompa-
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nied by any concurrent act is equally ineffccUial. In any case

wherein the intent is material, it is important to ascertain what the

intent actually is, and whether it is as declared, or not. In the

present case, admitting that Mr. Shaw's intent was as he declared

it, yet it is wholly nugatory ; for his declarations have been, not

of an intent to abandon ward 16, as a place of actual residence at

any particular time, or ever to return to ward 5 as a place of

actual residence, but merely to retain it as his legal or political

domicile. There is no such thing as a "legal" or "political"

domicile, in one place, if the actual and permanent residence is

elsewhere, and an intent to have it so cannot make it so. If a

person leaves one place of residence, and becomes an actual resi-

dent elsewhere, and such latter residence is not, in fact, temporarj^,

the latter place becomes his domicile, and municipal rights and

duties attach to him there, whether he would have it so or not. If

it be suggested, that Mr. Shaw cannot have acquired a domicile in

ward 16, without an intent accompanying his actual residence there,

the suggestion is easily met. The intent which the law regards, is

not an intent that the facts shall have a particular legal eflect, but

an intent as to the facts themselves. The question is not, whether

Mr. Shaw, in removing to Dorchester, intended to vote, pay taxes,

and run for office there, but whether he intended to live there.

In the present case, although the committee were obliged to find

that Mr. Shaw had no intent to actually dwell in ward 5, or return

to it as a place of actual residence, yet, if the fact was otherwise,

it could not change the result. The intent is important, only when

the person, actually and bona fide, has two or more real places of

abode, and the circumstances attending his occupancy of each are

such as to leave it doubtful which is, in fact, his principal resi-

dence. Hallett v. Bassett, supra, and cases cited. The facts here

do not present such a case.

In Wait V. Ingalls, ante, p. 133, the committee found that

Ingalls* absence in Maine was intended to be, and was, merely

temporar}', and that his actual intent throughout was to remain

an inhabitant of Massachusetts. It is difficult to see how that con-

clusion was reached upon the facts but that finding determined

the case and distinguishes it from the present.

TJolman's case, Mass. Election Cases, Gushing, S. & J., 647,

differs essentially from this in its facts. Mr. Holman retained an

actual place of abode for his family in Boston, which the}^ occu-

pied during a portion of the time, and the committee found that

his residence in Newton for a few months was merely temporar}'.

Lyman v. Fisk, 17 Pick. 234; West Boylston v. Sterling, Id.

128 ; Sears v. Boston^ 1 Met. 250 ; Jennison v. Hnpgood, 10 Pick.
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77; Cochran v. Boston, 4 All. 177; and Com. \. Kelleher, 115

Mass. 103, were also cited for jMr. Shaw, and have been carefully

examined. The^^ require no special notice here. In several of

them, the question was only, whether certain evidence was suffi-

cient to warrant the jury in finding the fact of domicile. They
are all distinguishable from tlie present case, in tlieir facts, and

contain nothing in conflict with the views presented here.

The case most directly in point is Holmes v. Greene^ 7 Gray,

299. This case will be found fully to support the position of the

committee ; and indeed it goes further than the present case

requires. It was held that a citizen of Massachusetts, removing

with his family from Fall River into the adjoining town of Tiver-

ton, in Rhode Island, a short distance from his former residence,

retaining his place of business in Fall River, and actually intend-

ing to retain his domicile there, and to return there at a future

period, after such absence for a year, had lost his domicile in

IMassachusetts. Sec, also, Whitney v. Sherburne, 12 All. 111.

Upon the law and evidence, the case seems to resolve itself into

this :
—

Mr. Shaw, having once had a legal domicile in ward 5, has lost

it by actual and continued residence elsewhere, unless he has been

able to take, and has taken, the necessar}^ steps to retain it.

To do this, he has uniforml}' declared an intent to retain it.

lie has accompanied his declaration with certain acts, which, on

the whole evidence, are without effect in his favor and in some

respects are significant against him.

The declared intent, alone, is clearly insufficient. If be has

ever declared an intent to return to ward 5, as a place of actual

residence, his declaration is controlled by the other evidence, and

the committee are obliged to find that in fact he had not such

intent.

The acts are insufficient, certainly, unless done bo7ia fide, as

the}' were not, and accompanied b}' an actual intent to return to

ward 5, as a place of residence which did not exist.

Whether, therefore, the view of the law, originall}* taken by the

committee, or that contended for by counsel, be correct, the result

is the same. The committee find, and report, that Mr. Shaw was

not, for one year next preceding his election, an inhabitant of the

district for which he was chosen, and that he was ineligible to

election therein.

Near the close of the hearing, evidence was produced, tending

to show that, for more than two years preceding the election,

Jenkins, the petitioner, was an inhabitant of ward 8, living with

his mother in Hudson Street, and during that time he had no home,
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dwelling-place or domicile, in ward 5. The petitioner had ample

opportunit}* to rebut this evidence, if it was imtrue, but made no

attempt to do so. The evidence raised great doubt in the minds

of the committee, whether Jenkins was eligible as a candidate, and

the burden of proof being upon him, they cannot find that he has

sustained it Although it was shown, that he received at the

election the highest number of votes next to Mr. Shaw, they do

not consider themselves justified in reporting that the petitioner is

entitled to the seat.

There is a consideration of grave importance, which the commit-

tee feel bound to bring to the attention of the house, although it

has in no degree influenced their decision. Unless the parties

misunderstood the requirements of the law, the case apparently

presents a gross example of political chicanery. Mr. Jenkins, an

inhabitant of the eighth Suffolk district, contests the cla>!n of Mr.

Shaw, an inhabitant of the fifih Norfolk district, to the seat as

representative from the fifth Suffolk district. The committee are

unable to sa}', whether similar practices are generally prevalent in

the Commonwealth, but, in their opinion, a single instance should

not be allowed to pass unnoticed. The influence of every such

example is corrupting, and tends to the demoralization and de-

bauchery of politics, and the total subversion of the principles on

which, alone, a popular government can rest. Admitting that the

parties to the present case acted innocenth*, and are deserving of

no rebuke, it is still within tlie power of the house, in the interest

of public policy and political morality, to establish a precedent,

which shall put a salutary check upon the designs of persons who

may hereafter attempt to trifle with the law. The committee are

unanimous in ofl^'ering these suggestions.

The committee recomrjend that the petitioner have leave to

withdraw, and they submit the accompanying resolution.

Mr. Ward, of the committee, while substantially agreeing with

the majority, as to the facts, is unable to concur in the conclusion.

[The resolution declared the seat of the sitting member vacant.

The report that petitioner have leave to withdraw was accepted.

H. J., 1876, p. 172. After postponement, and extended debate,

the resolution declaring the seat vacant was adopted, by a vote of

126 yeas to 67 nays. H. J., 1876, p. 179.]
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Horace L. Bowker et al.. Petitioners.

House Document, No. 144. March 7, 1876. Report by A. E. Pillsbury,

Chairman ; Mr. Dean dissenting.

Votes for ineligible Candidate. Where the seat of a representative has been de-

clared vacant, on account of the ineligibility of the member returned, it cannot be

filled by the person having the next highest number of votes, being less than a

plurality.

New Election. When refused. Where the seat of a member has been declartd

vacant, and since the election a new division of wards has been made, and the

authority of the ward officers to conduct and make return of the election of repre-

sentatives has expired, so that an act of the legislature is necessary to provide a

new registration of voters, a polling place, and election officers, which must postpone

such election until near the end of the session, a new election will not be ordered,

especially where the district continues to be represented by two of the three repre-

sentatives to which it was entitled.

Alphonso J. Robinson for petitioners.

The Committee on Elections, to whom were referred the peti-

tions of Horace L. Bowker, Francis M. Hughes, Richard J. Fife

and Robert McCue, respective!}', claiming the seat as representa-

tive from the fifth Suffolk district, recentl}' vacated ; the petitions

of John Davis and others, and Edward B. Rankin and others, that

a new election be ordered, in said district ; and the remonstrance

of George F. Gay and others against the same
;
having met the

parties, and heard the arguments of counsel, submit the following

report :
—

The petitions of Bowker, Hughes and Fife, were in substance

the same ; each petitioner claiming the seat, on the ground that

he received the highest number of votes cast, for any eligible

person, next to the present sitting members. McCue alleged,

only, that he was a candidate, and received a large number of

votes.

It being doubtful whether, upon the occurrence of a vacancy, by

reason of ineligibility, the person receiving the next highest num-

ber of votes, being less than a plurality, is thereby entitled to the

seat, it was thought proper to have this question first considered,

as the determination of it might dispose of all the petitions, and

obviate the necessity of a hearing upon the facts, to ascertain

which of the petitioners had the better right. No objection being

made to this order of proceeding, the petitioners and their counsel

wore heard upon this question.
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The Constitution declares that, " in all elections of civil officers,

by the people of this Commonwealth, whose election is provided

for b}' the Constitution, the person having the highest number of

votes shall be deemed and declared to be elected." Amend. Art.

14. There is no constitutional or statutory provision, for the fill-

ing of vacancies in the house of representatives, except the decla-

ration of the Constitution, chap. 1, art. 10, that the house " shall

be the judge of the returns, elections and qualiGcations of its own

members," and the statutory provision that, " when a vacancy oc-

curs in a representative district, the speaker of the house of repre-

sentatives shall, in the precept which he may issue, by order of the

house, giving notice of such vacanc}', appoint a time for an elec-

tion to fill the same." Acts of 1874, chap. 376, sect. 33. It is,

therefore, entirely within the power of the house, to cause a vacancy

to be filled, or omit so to do, at their pleasure, and to award the

seat to any person possessing the constitutional qualifications.

The powers of most legislative bodies are of similar extent, and

the rule of procedure, in cases of this character, is therefore to be

drawn almost wholly from precedent.

The English rule is, undoubtedly, that if the majorit}' candi-

date is ineligible, and the voters have notice of the fact at the

time of the election, the person receiving the next highest number

of votes, if eligible, is elected. Male on 'Elections^ 386 ; Clarke

oil Eltction Cmnmittees, 156 ; Second Southivark case, Clifford on

Elections, 259. But the committee are unable to learn that this

rule has ever been adopted in this country, save in the state of

Indiana {Carson y. McPhetridge, 15 Ind. 327), while the decided

weight of authorit}' is against it.

The American doctrine appears to be, that a majority, or at

least a pluralit}', shall in every case be required, to elect a person

to office by popular vote, and that no rule or practice should be

adopted, or sanctioned, whereby a person ma}' be admitted to

office b}' virtue of a less number of votes. The English rule

would, in many cases, result in compelling a large majority to sub-

mit to the will of a small minority, and, if carried out to its legit-

imate results, might enable a person to reach an important office

by a single vote, cast perhaps by himself. Sound polic}', as well

as reason and authorit}', seem to forbid the adoption of such a

doctrine in this country, it being a fundamental principle of our

system of government, that onl}- the will of a majorit}-, or at

least of a plurality, shall control. To this effect, see Com. v.

Cluley, 56 Pa. St. 270; Saunders v. Haynes, 13 Cal. 145; ^^a^e

V. Giles, 1 Chand. Wis. 112 ; State v. Smith, 14 Wis. 497
;
Ojnn-
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ion of Justices, 38 Me. 597; State v. Anderson, 1 Coxe, N. J.,

318; People V. CZw/e, 50 N. Y. 451; Dillon Mun. Corp., § 135,

aud cases cited.

This doctrine has been adopted in both houses of Congress.

In Smith v. Brown, 2 Bartlett, 395, in the house of represent-

atives the authorities are reviewed, in an able report b}' Mr.

Dawes, chairman of the committee on elections, and the conclu-

sion reached that the English rule " has never been adopted in

this countr}', and is wholly inapplicable to the sy stem of govern-

ment under which we live." In the senate the question was elab-

oratel}* discussed, in Abbott's case, Senate Rep. 58, 42d Cong., 2d

sess,, in which it is asserted that in this countr}- an election b}' a

minority of the persons voting is not to be tolerated under an}' cir-

cumstances, and that whether the voters have notice of the ineligi-

bility of a candidate or not, is of no consequence. The report

was adopted b}' the senate, after an exhaustive debate.

The same rule was followed by this house, in Pease v. Boicell,

ante, p. 108. The seat of Rowell was contested by Wesley

A. Gove, who received the next highest vote, on the ground that

Rowell had not been an inhabitant of the district for one 3'ear

next preceding the election. The committee found that Rowell

was ineligible by reason of non-residence, and reported a resolu-

tion unseating him, aud awarding the seat to Gove. From the

journal of the house it appears that, after debate, the latter part of

the resolution, declaring Gove entitled to the seat, was stricken

out, and the former part, unseating Rowell, adopted.

The case of Somerset, Cushing, S. & J., 57G, has sometimes been

cited, as authority for the proposition that votes cast for an ineligible

candidate are to be treated as blanks, leaving the election to the

person having the next highest vote ; but an examination of that

case will show that it does not support this position. The case

arose in 1849, before the adoption of the 14th constitutional amend-

ment, and while the majority rule was in force. The point decided

was only that a vote cast for an ineligible candidate should be re-

jected, in determining what number constituted a majority- of all

the votes cast. No question arose as to the right of a person

having the highest vote next to an ineligible candidate.

The claim of the petitioners appears to be unsupported, either

by principle or authority. Under these circumstances, the com-

mittee would not be justified in reporting in favor of either, even

if it were ascertained which has the better right. Considering

the case of each petitioner by itself, and admitting all his allegations

of fact to be true, he does not establish his right to the seat.
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The committee, therefore, recommend that the petitioners, Bowker,

Hughes, Fife and McCue, severally havj leave to withdraw.*

• psoTE BY THE EDITORS. Votes for Ineligible Candidates. The early opinion in

Massachusetts, although never affirmed by its courts, was that votes cast for

ineligible candidates mast be regarded as blanks and void, thereby giving the elec-

tion to the person receiving the next highest number of votes. Mr. dishing, in his

Law and Practice of Leg. Assemblies, J 175, stated the principle : — " If an elec-

tion is made, of a person who is ineligible, that is, incapable of being elected, the

election of such person is absolutely void, even though he is voted for at the same time

with others who are eligible, and who are accordingly elected ; and this is equally

true, whether the disability is known to the electors or not, whether a majority of

all the votes, or a plurality only, is necessary to the election, and whether the votes

are given orally or by ballot." Mr. Gushing relies, for his authority, upon English

cases ; and the house of representatives, in the earlier election controversies, was in-

clined to follow the rule, which he sought to ingrat^ from the English authorities.

This was done, presumably, partly on account of those authorities, and partly

because, under the system then in force, of requiring a majority vote to elect, it

was more convenient to reject entirely, votes for ineligible candidates. Case of

Somerset, Gushing, S, & J., 576 ; Report on Votes for Ineligible Candidates, lb. 496.

It should be observed, however, that the English rule, originating in the famous

Parliamentary Gontest of Wilkes and Luttrell, in 1769, has been materially modified,

and much of its injustice removed, by the later English cases. The present rule in

England is formulated by Leigh a- LeMarchant, in their Law of Elections, p. 1S7, as

follows ; — " Whenever, at the time of election, a candidate is incapacitated from

sitting in Parliament, and due notice is given to the electors, all votes given subse-

quent to the publication of that notice for that candidate, will be thrown away and

void Express notice of a disqualification must in all cases be given, and all

votes recorded before such notice, are good. When, therefore, the notice has not

been given, until after the election has begun, the question arises, whether it was
given to a sufficient number of electors, so that by striking oflF certain votes from

the sitting member's poll, the petitioner would be placed in a majority. If possible,

the notice should be personally served on every voter, and advenised in the news-

papers; if that be impossible, the notice should be affixed to some conspicuous

place, near the polling-place, and should be widely placarded, if the disqualification

is discovered on the nomination day Knowledge, on the part of voters,

of a fact, which, if they knew the law, they would know constituted a disqualifica-

tion, will not amount to a sufficient notice of disqualification, for the purpose of

seating the next unsuccessful candidate." And see, Regina v. Mayor of Teickesbury,

L. R.3 Q. B. 629; Drinkwater v. Deakin, L. R. 9 G. P. 626; Galicay, 2 O'Malley

& Hardcastle, 46 ;
Tipperary, 3 lb. 41 ; French v. Xolan, Irish Rep. 6 Com.

Law, 464.

The American Rule does not regard Votes for Ineligible Persons as Blanks. The
committee, in the above case, in refusing to follow the English rule, established the

practice in the house of representatives, in full accord with the great weight of

American authority. As stated in the report, Indiana is the only state which

adopted, and apparently adheres to, the former rule and practice in England,

holding that where, by statute, a person occupying a judicial position is declared

ineligible to any other office, votes for such a person, for such other office, must be

presumed to have been cast wirh at least construcrive notice of the statute ineligi-

bility, and are void, so that th6 next highest candidate is elected. Gulick v. Xetr,

14 Ind. 93. This case is not law to-day, either in England or this country,

although the Indiana court affirmed it in Price v. Baker, 41 Ind. 572.

In New York, the rule is stated by Judge Folger, in People v. Clute, 50 X. Y.

451, 466 :— '* We think that the rule is this : the existence of the fact which disquali-

fies, and of the law which makes that fact operate to disqualify, must be brought home
80 closely and so clearly to the knowledge or notice of the elector, as that, to give his
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The principal argument presented by the petitioners, Davis and

others, and Rankin and others, for a new election, was that the

vote therewith, indicates an intent to waste it. The knowledge must be snch, or

the notice brought so home, as to imply a wilfulness in acting, when action is in

opposition to the natural impulse to save the vote and make it effectual. He must
act so in defiance of both the law and the fact, and so in opposition to his own l>ctter

knowledge, that he has no right to complain of the loss of his franchise, the exercise

of which he has wantonly misapplied It is much to presume .... that any
considerable body of electors will purposely so exercise their right of electing to

otlice, as that it shall be but an empty form ; and that, going through with outward
signs of an election, they will, of intent, so cast their ballots as that they will be

votes wasted." The other American authorities go even farther, in recognizing the

common-sense presumption, that, when a voter goes to the polls, and votes for actual

persons, aU hough such persons may be ineligible, he docs not intend to cast a blank

votc,but does intend, at least, that the vote shall count against the opposing candidates.

In California, the court say : — " An election is the deliberate choice of a majority,

or plurality, of the electoral body. This is evidenced by the votes of the electors.

But if a majority of those voting, by mistake of law or fact, happen to cast their

votes upon an ineligible candidate, it by no means follows, that the next to him on

the poll should receive the office. If this be so, a candidate might be elected, who
received only a small portion of the votes, and who never could have been elected

at all, but for tbis mistake. The votes are not less legal votes, because given to a

person in whose behalf they cannot be counted, and the person who is the next to

him, on the list of candidates, does not receive a plurality of votes because his com-

petitor was ineligible. The votes cast for the latter, it is true, cannot be counted for

him ; but that is no reason why they should, in effect, be counted for the former,

who, possibly, could never have received them. It is fairer, more just, and more
consistent with the theory of our institutions, to hold the votes so cast, as merely

ineffectual for the purpose of an election, than to give them the effect of disappoint-

ing the popular will, and electing to office a man whose pretentions the people had

designed to reject." Saunfl^rs v. Haynss, 13 Cal. 145, 153. Affirmed in Satierlte v.

San Francisco, 23 lb. 314 ; Craxcford v. Dunbar, 52 lb. 36.

The other states, in which the question has been raised in court, aflBrm the rule:—
For Maine, see Opinion of Justices, 38 Me. 597 ;—Pennsylvania, People v. Cluley, 56

Penn. 270 ; where Mr. Justice Strong said :
" The votes cast at an election, for a

person who is disqualified from holding an office, are not nullities; they cannot be

rejected by the inspectors, or thrown out of the count by the return judges; the dis-

qualified person is a person still, and every vote thrown for him is formal "
; — New

Jersey, State v. Anderson, 1 Coxe, N. J. 318; — Wisconsin, State v. Giks, 1 Chand.

(Wis.) 112; Staiex. Smith, 14 Wis. 497; State v. Tiemey, 23 lb. 430 ;— Michigan,

People V. MoUtor, 23 Mich. 311 ; - Minnesota, Bamum v. Oilman, 27 Minn. 466;—
Missouri, State v. Vail, oS Mo. 97; State v. ]Valsh, 7^10. App. Cases, 142; where the

candidate elected had died on the morning of the day of election, and the court held,

notwithstanding, that the opposing candidate was not entitled to the office; — West

Virginia, Dryden v. Sicinburne, 20 W. Virg. 89 ; — Kentucky, Stephens v. Wyatf, 16 B.

Mon. 542 ;— Mississippi, Sublett v. Bedwell, 47 Miss. 266 ;—Louisiana, Fish v. Collint,

21 La. An. 289 ;— Arkansas, Stcepston v. Barton, 39 Ark. 549. In Congress, the same

rule, recognized in Smith v. Brown, 2 Bartlctt Cong. Election Cases, 395, referred to

in the above report of the committee, has been followed and reaffirmed in Maxxcell

V. Cannon, Smith Cong. Election Cases, 182, and in the recent case (1882) of Can-

non V. Campbell, 2 Ellsworth Cong Election Cases, 604; where the house found

that Cannon, who received a large majority of the votes (over 17,000 m.ijority) for

delegate to Congress from Utah, should be excluded, because he had plural wives,

but that the opposing candidate, to whom the certificate ot election had been given,

was not entitled to the seat, as he had received only a minority of the votes cast at

the election.]
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people of the district are entitled to their full representation, and

cannot jiistl}' be deprived of it; that, in view of the authorities,

the vacant seat cannot be given to either of the claimants, and that

it can be properlv filled onh' by an election. This argument is

undoubtedl}- of some force. On the other hand, it may be said, that

the district has now in ihe house two of the three representatives

to which it is entitled ; and that, under the peculiar circumstances

of this case, some difficulties lie in the way of a new election. At

the time of the election, in November, 1875, ward 5, in the city of

Boston, constituted the fifth Suflfolk representative district. The

authorit\' of the officers of that ward, whose duty it was by law,

to conduct and make return of the eleclion of representatives, as

of other officers, expired Dec. 13, 1875, under chap. 243, sect. 3, of

the Acts of 1875. By an ordinance of the cit}' of Boston, approved

Nov. 16, 1875, a new division of wards was made, throughout the

city. The territory of the old ward 5 was divided among four

diflferent wards of the new establishment. The ordinance con-

tained no saving clause, for any purpose. The combined effect of

the statute and ordinance was to abolish the old ward 5, with all

its political incidence. It is manifest, therefore, that a new election

of representative in the fifth Suffolk district cannot be had, except

b}' virtue of an act of the legislature, providing for the registration

of voters, the establishment of a polling-place, the appointment of

officers to conduct and make return of the election, etc. To pass

such an act and carry it into effect, would be a work of some

time, and it is hardh' probable that the person returned could take

his seat until near the end of the present session.

No particular rule seems ever to have been adopted or settled

upon by the house, in relation to ordering a new election in case

of a vacancy. It has frequently been done, and perhaps as fre-

quentlv left undone. The cases in which the house has omitted

to proceed for a new eleclion appear to rest upon a great variet}' of

reasons, and are too numerous to be cited here.

It was stated at the hearing, by counsel for the petitioners,

Davis and others, and Rankin and others, that they would be con-

tent to abandon their petitions, in case the committee came to the

conclusion that the seat could not be given to either of the

claimants.

Having suggested the arguments for and against a new election,

so far as they apprehend them, the committee prefer to leave the

determination of the matter entirely to the judgment of the house
;

and for the purpose of presenting the question, they report that the

petitioners, Davis and others, and Rankin and others, and the
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remonstrants, Gay and others, severally have leave to with-

draw.

Mr. Dean, of the committee, does not concur in the report.

[A minority report was made by Mr. Dean. The report of the

majority of the committee was accepted. H. J., 1876, p. 284.]

HOUSE—COMMITTEE ON ELECTIONS, 1877.

Messrs. Hosea M. Kxowltox of New Bedford, Chairman; Isaac Wins-
low of Middleborough, William W. Wilde of Concord, Thomas M.
Babson of Boston, Charles H. Ixgalls of No. Adams, John C. Perry
of Springfield and Darius Pierce of Methuen.

Elijah A. Morse v. Thomas Lonergan.

House Document, No. 9. January 19, 1877. Report by T. M. Babson.

Recount of Votes refused. The facts, that the sitting member was returned as

elected by only eleven plurality ; that as the votes were first announced, in one of the

towns in the district, he had but seven plurality, and that, owing to a scarcity of

printed ballots in that town, many of the votes for the petitioner were written in lead

pencil ; — are not sufficient grounds for a recount of the votes by the house of repre-

sentatives.

Rule in Burt v. Babbitt, ante, p. 174, affirmed.

The Committee on Elections, to whom was referred the petition

of Elijah A. Morse, contestant for the seat now occupied by

Thomas Lonergan, from the fourth Norfolk district, asking that

the votes of said district be recounted, have duly considered the

same, and report as follows :
—

The committee have been governed in their decision in this

case by the rule adopted by former committees on elections, and

which rule has been endorsed by different houses of representatives.

The rule referred to is this : that in the absence of any evidence of

fraud in the manner of calling, holding or conducting the meet-

ing, at which the election is held, or in the manner of ascertain-

ing the result of the election, or unless the petitioner shows a rea-

sonable ground for supposing an error in the count, other than the

mere closeness of the vote, the committee will not recount the bal-
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lots. The only evidence offered before 3'our committee, in support

of the contestant's claim, other than the fact that there is a differ-

ence of but eleven votes, between the number of ballots cast for

the sitting member and those cast for the petitioner, consisted in

the statement of the petitioner, that, as the vote was first announced

in Milton (one of the towns in the fourth Norfolk district), the

sitting member had only seven pluralit}^, and that, owing to a

scarcity of printed ballots in Milton, man}- of the votes for the

petitioner had his name written in lead-pencil. As the committee

did not see any reason why written ballots could not be counted as

correctly as printed ones, and as a plurality' of seven would have

been as effectual for the sitting member as a plurality of eleven,

they are of opinion that these facts, if true, did not take the case

out of the operation of the above stated rule. The committee,

therefore, are of opinion that the sitting member is entitled to his

seat, and recommend that the petitioner have leave to withdraw.

[The report of the committee was accepted. H. J., 1877, p. 71.

A motion to reconsider the acceptance of the report was laid on the

table, and afterwards taken up, and rejected. p. 79.]

S. S. McGiBBONS V. Edwin Walden.

House Document, No. 27. January 24, 1877. Report by Messrs. Kxowl-
Tox, WixsLOw, Pierce and Perry,— Messrs. Babson, Wilde and

Ingalls dissenting

Recount of Votes refused. The fact that the sitting member was returned in a

district, composed of a ward in a city, as elected by a plurality of one or two votes

;

that, within the proper time, ten citizens petitioned the aldermen for a recount, which

was refused upon very technical, if not insufficient, grounds; and that the final

return of the vote, by the ward officers, difiFered from the first declaration of the

vote, was held, by a majority of the committee, as insufficient to justify a recount of

the votes by the house of representatives, in view of the fact that, after the first

count, and declaration of the vote, upon a doubt as to its accuracy, all the votes for

representative were carefully recounted, by all the ward officers, and the result

found as finally returned.

Mistake in Name of Candidate. It was decided, upon the evidence, that a vote

for ''Edwin Waldron" should be counted for Edwin Walden.

The Committee on Elections, to whom was referred the petition

of S. S. McGibbons and others, asking for a recount of the votes
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for representative in the eleventh Essex district, being the district

now represented by Edwin Walden of Lynn, having considered the

same, submit the following report : The grounds upon which the

petitioners asked for a recount were, that the petitioners had
" reason to believe that, through mistake in counting the votes for

representative, in said district, on the 7th day of November last,

Edwin "Walden was erroneously declared elected, in place of Harris

O. Chad well, whom the}' believe to have been legall}- elected."

The question thus presented to the committee was, simply, whether

there was a "mistake in counting the votes for representative";

and upon this question the parties and their evidence were fully

heard.

The eleventh district consists of ward 6, in Lj-nn, and elects one

representative. The official return of the votes for representative

was admitted to be as follows :
—

Edwin Walden 547

Harris O. Chadwell, 546

Scattering, 18

One of the scattering votes was for Edwin Waldron, and, upon

the evidence before them, the committee do not doubt that that

vote should be counted for the sitting member, this giving him,

upon the returns, a pluralit}' of two votes over the contestant.

The petitioners, to establish their case, relied upon the following

facts, which were not disputed :
—

1. That the vote was very close.

2 That the announcement made by the warden, at the close of

the balloting, was as follows :
—

Walden, 552

Chad well, 541

with scattering votes ; while the figures as finally arrived at as the

official return, were the result of a recount ; thus showing a wide

discrepancy in the result of the two counts, leading, apparentl}', to

the conclusion that the count of the ward officers was unreliable.

3. That within three days after the day of election, more than

ten citizens of the ward petitioned for a recount of the votes, by

the mayor and aldermen, under the provisions of the statutes ; and

a recount was denied them, under the advice of the city solicitor of

Lynn, upon grounds which the committee think were technical in

the extreme.

In regard to the first ground relied upon, to wit, the closeness

of the vote, the committee are unanimously of the opinion that

such a fact, of itself, constitutes no ground for a recount by the
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legislature. It is believed that the presumption is in favor of the

accuracy of the constituted officers, whose duty it is to count the

votes, and that, unless facts or circumstances are shown, which

lend to throw some reasonable doubt upon the correctness of their

work, the committee are not called upon to reopen the matter, and

recount the votes, simplj^ because the contestant came very near

being elected. They are led to this conclusion, not only upon the

principles already stated, but also upon consideration of the prob-

ability that, if it were once admitted, as a sound rule, that an^'body

who ran ver}- close to his successful competitor could come to the

committee on elections of the legislature, as a sort of appellate

returning board, future committees would be overburdened with

petitions of that character. This view has been uniformly sus-

tained, by previous legislatures, and has been substantially adopted

by this house, in the case of Morse v. Lonergan, ante p. 288. Your

committee, therefore, are of the opinion that the fact that the

sitting member appears to have received but one or two votes more

than the contestant, furnishes no ground whatever for a recount by

the committee.

The same considerations appear to dispose of the third ground

upon which it is alleged a recount should be had here. Granting,

for the moment, that the mayor and aldermen were unwise in re-

fusing the petition of the citizens for a recount, the committee do

not think that fact of itself furnishes any ground for its action at

this time. It would undoubtedly have been much better, so far as

the committee are able to judge, for the mayor and aldermen to

have granted the petition, and not to have inquired too closely into

the form of the petition, thus following the practice of nearly all,

if not all, the cities in the Commonwealth, in such matters ; but

the committee do not, for that reason, consider that it is a part of

their duty to supply the omissions of other bodies, or avenge or

redress the grievances which parties may have sustained at their

hands, considered simply as such. To ascertain who has been

legally and truly elected to the house of representatives, in such

cases as are referred to them, is the sole duty of this committee,

and unless there is evidence tending to satisfy the committee that

there has been, on the one hand, fraud or illegality, in the manner of

calling, holding or conducting the election, or, on the other hand,

that there may have been an error in the count, the return of the

duly constituted officers is not to be disturbed.

Having disposed of the first and third grounds alleged for a

recount, it remains to consider the second allegation, to wit, that

different statements were made, at various times, by the ward offi-

cers, as to the result of the vote, and that, therefore, no substan-
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tial reliance is to be placed upon their count. On this point the

committee had before them the warden, two of the three inspect-

ors, and the clerk, as witnesses, one at least of whom was of the

same political predilections as the contestant. They all testified

full}', as to the counting and recounting of the votes for represen-

tative, and, so far as their testimon}' agreed, it was as follows:

At intervals during the day, the votes were taken from the ballot-

box and sorted and counted by the clerk and one of the inspectors,

so that, at the close of the balloting, the tickets, except a few-

then remaining in the boxes, had been all assorted into packages,

as regular republican, regular democratic, and scattering, and

counted, and the vote was at first declared from this count, to

wit :
—
Walden, 552

Chadwell 5-41

with a number of scattering votes.

Before completing the count of the ticket, however, it was dis-

covered that some votes had been classed as regular republican,

that were what the witnesses called " spurious," or counterfeit"
;

that is, they were tickets precisel}' similar, in form and appearance,

to the other tickets, except that the}' had Chadwell's name instead

of Walden's. A number of these were found, which had been

classed as straight republican, — enough, if counted correcll}', to

have elected Chadwell instead of Walden. Some other errors were

discovered, in Mr. Walden's favor, though, on this point, as to the

number of errors discovered, the witnesses remembered differentl}',

or did not remember at all. In consequence of these errors, the

ward officers determined to recount the whole vote for representa-

tive. Accordingly, after completing the count for the remainder

of the ticket, the ward oflicers took the ballots, for the purpose of

recounting, carefully and deliberatel3% the votes for representative.

The ballots were first assorted, in a number of difi*erent sized pack-

ages, each package, however, containing but one kind of votes.

Thereupon, all being seated around a table, one of the inspectors,

Mr. Skinner, first took the packages, counted the votes in each

package, examining each vote in reference to the name of the can-

didate for representative upon it; and having marked the number

of votes in each package, on the back of the package, passed it to

another of the inspectors, for his examination. This second in-

spector thereupon counted the packages separately, as he received

them from the former, and, finding the classification and the num-

ber correct, passed the packages, as he counted them, to the third

inspector. The third inspector (the only f)fficer not present before



MC GIBBONS V. WALDEN. HOUSE, 1877. 293

this committee) counted the packages, in the same manner as the

others, and passed them to the warden, who, with the clerk look-

ing on, counted the packages over, as the others had done ; and

finding their count correct, the clerk set down the numbers, and,

by adding, arrived at the figures alread}' given as the official return

of the vote. The original paper, on which the figures were set

down, was produced before the committee, showing the computa-

tion to be correct.

On all these facts, the witnesses (comprising all the ward officers,

excepting one inspector) substantially agreed ; and all of them

furthermore stated, that they had no doubt the count was correct

;

and each one stated that he individually satisfied himself of the

correctness of the count, being led to do so on account of the

discrepancies appearing after the first announcement- As to the

number of the "spurious" ballots found, they did not remember

alike ; and no one of the witnesses was able to state the errors

found, so as to account for the change from the first announcement

to the second
;
although some of the witnesses remembered errors

in the first summing up, that escaped either the attention or the

memory of the others. But they all agreed that the errors were

such that they unanimously decided to recount, which the}' did, in

the very careful manner alreadj^ described, and with especial and

sole reference to the vote for representative. The inspector who
counted and marked the packages, on cross-examination, could not

swear positively as to the particular manner in which he marked the

packages, after counting them, and whether he did not, in some

instances, use the marks already on the packages, when they were

right ; but he was certain that he indicated, in some plain wa}^ the

number of the votes, for the guidance of those who counted after

him.

On these facts, the majority of the committee do not see that there

is probable ground for believing that the count, as finall}^ made,

was not correct. On the contrary, it appears to them, that no

fairer, better, more careful, or more impartial count could be had.

It was not the case of the simple discharge, by the officers of the

precinct, of an official duty, where ordinary care only was exercised.

It was, substantially, four separate and independent counts, by each

one of the ward officers, made under circumstances that were a

guarantee of the care and accuracy of each. It appears that, after

the discovery of the "spurious" ballots, the reports had somehow
gained currency, that Chadwell was elected, while their first an-

nouncement had elected Walden. In view, therefore, of the un-

certainty in the popular mind, to correct their own errors, and to

get the vote, if possible, right, they set to work deliberately, after
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finishing their other work, to recount the vote. They represented

the ditferent political parties, and were apparentl}' animated solely

b}' a desire to ascertain the truth. Each one counted all the ballots

for himself, and they all agreed as to the result. Care could not

go further; and it is not presumable that this committee would be

any more likely to arrive at the truth, than were those five officers,

against whom was imputed, at the hearing, not the slightest sus-

picion of fraud, unfairness, or prejudice. It would be simpl}-

putting the count of seven members of this legislature over the

count of the five officers of the ward, which, under the circumstances,

there docs not seem to be any sound reason for doing.

It is the duty of the committee to see that justice is done all

parties ; but this includes the sitting member, as well as the con-

testant ; and it does not seem to the committee just to a sitting

member, to subject the question of his right to a seat, when that

question is merel}^ one of computation, to a committee of this house,

and when that committee cannot show themselves to be likely to be

more fair, more careful, or more impartial, in coming to their conclu-

sions, than was the board charged by law with determining the result.

The majorit}^ of the committee, therefore, believing that justice

will not be promoted by a recount, recommend that the petitioners

have leave to withdraw.

[A minority report in favor of recounting U\e votes for repre-

sentative was submitted by Messrs. Babson, Wilde, and Ingalls. A
motion to substitute the minority report, for that of the majorit}^

was lost by a vote of 77 yeas to 95 nays. H. J., 1877, p. 105. The

report of the committee was then accepted, lb. p. 105. A motion

to reconsider the acceptance of the report was lost, by a vote of

85 yeas to 108 nays. lb. p. 109.]

Francis P. Merriam v, Francis E. Batchelder.

House Document, No. 33. January 29, 1877. Report by W. W. Wilde.

Mistake in yame of Candidate. Votes for " F. P. Merriam of Middleton " will be

counted for Francis P. Merriam of Middleton, in an election controversy, upon proof

that the latter is the only voter of the name in Middleton ; was nominated under the

name of " F. P. Merriam ;

" and that, at the election, his initials were used in one

town, on account of doubt as to his Christian name.
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Eligibility. Inhabitancy. A representative, who was born, always lived, been

assessed, and voted, in the town from which he was elected, owning and occupying,

with his family, a home there, from which he had no intention of removing, but

always considered it his home, will not be held to have changed his domicile, and

become ineligible to election, because for two winters he has, with his family, lived

in a house in Boston, belonging to his wife and her brother, and, during his stay,

has kept house there with his brother-in-law.

Russell H. Conwell for petitioner.

Israel W. Andrews for sitting member.

The Committee on Elections, to whom was referred the petition

of F. P. Merriam, for the seat in this house now occupied by

Francis E. Batchelder, having duly considered the same, submit the

following report : The district in question is the thirteenth Essex

district, comprising the towns of Middleton, Topsfield, Saugus and

Lynnfield, electing one representative. The total vote of this

district for representative, was as follows :
—

Francis P. Merriam of Middleton had . . . 386

F. P. Merriam of Middleton had .... 263

Francis E. Batchelder of Middleton had . . . 402

The votes for F. P. Merriam were all cast in the town of Saugus,

and there was abundant evidence, tending to show that Francis P.

Merriam of Middleton was the person intended. It appeared that

Francis P. Merriam of Middleton, the contestant, is well known in

the district ; is the onl}" voter of that name in the town of Middleton,

and was nominated under the name of F. P. Merriam at the caucus

of the party upon whose tickets his name was voted ; and that there

was no other person in Middleton named Merriam, except James

M. Merriam, the brother of the contestant. It was also shown,

that the use of the initial, instead of the first name, Francis, in

Saugus, was in consequence of a doubt as to what the contestant's

first name reall}" was.

This evidence was not disputed, and upon it the committee think

there can be no doubt that the votes for F. P. Merriam should be

counted for the contestant, thus giving him a majority of 247 over

the sitting member, and clearly entitling him to represent the

district.

The sitting member contended, that the contestant was not

eligible, by reason of non-residence, and introduced evidence to

show that the contestant, during the past two winters, has come to

Boston, with his family, stopping at a house on Newbury Street,

belonging to his wife and his brother-in-law jointly ; he and his

brother-in-law keeping house together. And it appeared that,

during the past year, his family had passed the greater portion of
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their time in this house. But, gn the other hand, it was proved by
the contestant, that he was born and has always lived in Middle-

ton ; that' he has voted there for twenty-eight years, including the

last election ; was assessed there ; owned and occupied, and still

owns and occupies, with his family, a house there ; and he himself

testified, that he had never had any intention whatever of leaving

MiddletoD
; and that his home was still there, as it always had

been.

On all the evidence, the committee thought there was no doubt

that the contestant was, and is, a resident of Middleton, and
eligible to the office.

The committee therefore unanimously report the accompanying

resolution.

[The resolution declared that the petitioner was entitled to the

seat. The resolution was adopted. H. J., 1877, p. 117. Mr.

Merriam qualified, and took the seat. 76., p. 128.]

George F. Scribner v, Patrick Keyes.

House Document, No. 52. February 7, 1877. Report by Thomas M.

Bajrsox, — Mr. Wixslow dissenting.

Recount of Votes refused. The fact that, at the city election, immediately follow-

ing the election of representative, a recount of votes for certain city officers was

made by the aldermen, and showed that few, if any, of the returns made by the

ward officers at such city election, were correct, and that, at the election of repre-

sentative, in some cases partial counts of votes were made, by one ward officer,

and were not verified by any of his associates, is insufficient ground even if proved,

for a recount of votes for representative, by the house of representatives.

EUgibiUty. Inhabitancy. Where the representative returned had lived, with his

family, in a tenement over a store owned by him in the district, and, in July previous

to his election, hud moved his family and furniture into a house owned by him in

the country, outside the district, moving there on account of the health of his family,

letting his former tenement, but with the right to resume it in the fall, remaining in

the country until the last of October, when he returned, with his family, and occu-

pied another tenement in the same building, never intending to change his residence,

but merely to spend the summer in the country, it was held, that he remained an

inhabitant of the district from which he was elected, and was eligible to election.

Practice. Qua:re : whether, under a petition for a seat as representative, not ask-

ing for a recount of votes, the petitioner can, at the hearing, request such a recount.

Charles Cowley for petitioner.

TiiEO. H. SwEETZER for sitting member.
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The Committee on Elections, to whom was referred the petition

of George F. Scrlbner, for the seat of representative from the

twentieth Middlesex district, now occupied by Patrick Kc} es, and

a petition in aid of the same, have duly considered the same, and

report as follows : The petitioner, in support of his claim that said

Keyes was not legally elected as representative from said district

relied in his petition on two grounds.

1. That said Keyes did not receive a majority of the legal votes,

cast in the district for representative, on the 7th da}^ of Novem-

ber, 1876.

2. That said Kej'es was not eligible as a representative, for the

reason that he had not been an inhabitant of the first ward in the

city of Lowell (comprising the twentieth Middlesex district) , for

at least a year next preceding his election.

In support of his claim, that Kej'es did not receive a majority of

the votes cast in said ward, at said election, and that the petitioner

did, the counsel for the petitioner asked the committee to recount

the votes cast in said ward. The counsel for the sitting member

objected to the committee's entertaining such request, for the

reason that the petition did not ask for a recount. The counsel

for the petitioner, being requested b}" the committee to state on

what grounds he asked for a recount, replied that he expected to

prove that after the city election, held in Lowell immediately after

the state election, a recount was asked for, and made by the board

of aldermen, and said recount showed that few, if an}', of the

returns of votes made by the ward officers, at said city election,

proved to be correct ; and he also offered to prove that, at the

state election, in some cases, partial counts of votes were made,

hy one ward officer, and were not afterwards verified by an\' of

his associates. The committee ruled that, even if these facts

were proved, without proof of some other facts, tending to show

a probable mistake made in the count of votes at the November
election, these alone would not be sufficient ground for a recount

by the committee. This ruling rendered unnecessary a decision

on the point raised b}" the sitting member. The petitioner, after

this ruling, offered no evidence in support of his first allegation.

In support of his second allegation, that Mr. Keyes had not

been an inhabitant of the district, for at least a year prior to his

election, the petitioner called Mr. Soutliwick, who testified sub-

stantially as follows : That he was an inhabitant of Lowell, and

had known INIr. Keyes, the sitting member, for many years, and

was the opposing candidate to iMr. Keyes in 1875, and was elected

to the legislature over Keyes, in that year. He testified that he

had known of " Keyes' Block," in Lowell, for many years; that
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it was on Market Street, and within the twentieth Middlesex dis-

trict ; that in the first stor\' of this block, which was brick, and

owned by Mr. Keyes, Mr. Keyes kept a gi'ocery store, and that

over the store were tenements, occupied by different families, in

one of which Mr. Keyes had lived for some years, and in one of

which he was living at the present time ; that he also knew of a

house in Pawtucketville (which was out of the district, in ward

5), owned by Mr. Keyes ; that the house was a large white house,

and had about an acre and a half of ground around it ; that Mr.

Keyes lived in this house, in Pawtucketville, during August and

July, 187G ; and that, some day in July, he met Mr. Keyes in the

road near his (Keyes') house, in Pawtucketville; that Keyes

stopped him, and, after some conversation on other topics, Mr.

Keyes said, ''You will have an easier field this fall, if you run

for the legislature again
;
you will have a weaker candidate than

I against you ; I shall not be in the ward to trouble you an}^ more
;

I have moved out here, and Mr. Durgin will probably be the

candidate against you." The petitioner also called Mr. Hartwell,

formerly a representative from ward 5, in Lowell, who testified

substantially as follows : That some time in October, just before

the nominations, he called on Mr. Keyes at his (Keyes') store,

and advised him not to be a candidate for the legislature, as he

could not hold his seat if elected, and that Keyes told him that

he moved to Pawtucketville at the advice of his physician, and

for the benefit of his children's health, and that he intended to

move back soon ; that after Keyes' nomination he again called on

him, and again expressed his fears that he (Keyes) was not eligi-

ble, and referred to the Shaw case. Keyes replied that he had

consulted eminent lawyers, in Lowell and Boston, and that he was
all right, and could hold his seat. At one of these interviews, —
the minutes of the committee do not agree as to which one, — Mr.

Keyes told Hartwell, that he had not moved out of the ward ; that

he only went to Pawtucketville to pass the summer, for the benefit

of his children's health. The petitioner called Mr. Garrity, who
testified that he was a plumber, and in October, 18 70, did some

plumbing at Keyes' house in Pawtucketville, where the Keyes

family was living at that time ; that while he was there, he had a

conversation with Mr. Keyes about his (Keyes) being a candidate

for the legisla-ture, and told Keyes that he could not hold a seat

in the house if elected, and spoke of the '-Shaw case," and Mr.

Keyes told him that his case was different from Shaw's," as he

(Keyes) intended to move back to his district, and that Shaw did

not. The petitioner here rested his case.

Patrick Keyes, being called, testified that he had lived in that
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part of Lowell comprised in the twentieth Middlesex district, for

thirty years ; owned a brick block there, with a grocery store in

it, and tenements over the store ; said he had lived in one of these

tenements more than ten years
;
that, on the 2d day of July,

1876, he moved his family and furniture to a house he owned in

Pawtucketville, to spend the summer ; that he stayed in Paw-

tucketville until the last of October, when he moved back to his

house in ward 1 ; that he moved to Pawtucketville with the in-

tention of moving back in the fall. He explained his moving in

July, by saying that some of his children were sick in June, and

that the doctor told him to take his family into the country for

the summer ; that he told the doctor times were hard, and that

he could not afford to go into the country, but had a house in

Pawtucketville, which was vacant, and he would go out there and

pass the summer ; the doctor told him that that would do, and

advised him to go there, and so he (Keyes) did so. He testified

that the house in Pawtucketville, though only fifteen minutes'

walk from his store, was in a sparsely-settled neighborhood ; had

an acre and more of ground around it, and was near woods, where

his children could play. He testified that he never intended to

move out of ward 1, and denied that he had ever told Southwick

that he had moved out of the ward, but said he told him that he

had moved to Pawtucketville for the summer, and afterwards told

Southwick that as he (Keyes) did not intend to be a candidate

the next fall, he (Southwick) would have an easier time in

getting elected, as Durgin would probably be the candidate of

the democratic party. He also testified, that when he left his

tenement on Market Street, he let it to one Dennis O'Neil, and

arranged with O'Neil that he (Keyes) should have possession,

whenever he wanted to move back, in the fall. He also said that

he did not let one room, but retained it, and stored in it trunks,

containing the winter clothing of the family, and some other

articles. On cross-examination, he said that, when he did move

back in the fall, he did not take possession of the tenement he let

to O'Neil, but another tenement in the same block, which was

then vacant.

Dr. William A. Hoar, called by the sitting member, testified

that two of Mr. Ke3'es' children were sick in May, and that he

recommended Keyes to move out of town for the summer, giving

substantially the conversation as testified to by Mr. Ke3'es.

Dennis O'Neil, called by the silting member, confirmed the stor}-

as to the conditional hiring of the Keyes' house by him, and that

he was to move out when Mr. Keyes wanted the tenement, in the

fall. Martin Fay of Boston testified, that he went to Keyes' house,
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on Market Street, in Lowell, on the 27tli of June, anrl passed the

night there ; found Keyes making preparations to move, and asked

him where he was going to move to, and Mr. Ke>'es told him that

he was going to move to a house he owned in Pawtucketville. for

the summer, for the health of his children, and was coming back

in the fall.

The sitting member also called Israel Putnam of Chelmsford,

and Frank Brady, Oliver Flint, and Mr. Casey, of Lowell, who
testified to conversations with Ke3^es, during the summer of 187(),

at different times and places, in all of which Mr. Keyes announced

his intention of moving back to his old house in the fall, and said

he was only passing the summer in Pawtucketville. for the benefit

of his children's health. The great preponderance of evideMice

going to show that the residence in Pawtucketville. during July,

August, September and part of October, was a substitute for the

jxissing of the summer in the country, so common among city

families, your committee are of the opinion that the sitting member

still continued to be an inhabitant of ward 1, during his temporary

sojourn in Pawtucketville, and that his legal domicile was, during

that time, in the ward from which he was elected. The committee,

therefore, report that the sitting meml^er is entitled to his scat,

and that the petitioner have leave to withdraw.

[The report of the committee was accepted, H. J., 1877,

p. 153 ]

Abel G. Haynes v. John Hillts.

House Document, No. G4. February 12, 1877. Report by H. M. Kxowl-
TON, Chairman

Failure of Clerks to meet withm prescribed Time to ascertain Result. Where the

clerks of the four towns composinj^ the representative district, did not meet on the

day following the election, to compare transcripts of the records of votes, and ascertain

who was elected, but two only of the four met, and signed a certificate in blank,

which a few days later was signed by another of the clerks, who called and left his

transcript, and afterwards the fourth clerk appeared and, with the clerk having pos-

session of the certificate, filled the blanks from the returns of the several clerks, it

was lield, that the return aud certificate, so made, were invalid and must be set aside.
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Ejfect of invalid Certificate. Where the certificate of an election is invalid, the

election is not necessarily avoided, but the result may be ascertained by other

means. And in such case, the result will be ascertained by examination of the

official town records of the vote, especially where the ballots in three of the towns

have been destroyed (no notice for their preservation having been served on the

clerks)

.

he Committee on Elections, to whom was referred the peti-

tion of Abel G. Ilaynes, for the seat in tliis house now occupied

by John Hillis, having considered the same, submit the following

report

:

The district in question is the twenty-seventh Middlesex, com-

prising four towns; viz., Maynard, Wayland, Sudbury and

Weston.

The contestant relied chiefly on the fact, which he proved to

the satisfaction of the committee, that the clerks of the several

towns comprising the district did not meet, as required by law, to

compare the vote of the several towns, and to issue the certificate

of election provided by law. The law provides, that the vote

for representative in each town shall be recorded in open town

meeting, and a transcript of such record shall be delivered forth-

with to the clerk. On the noon of the day following the election,

the clerks shall meet, at a place designated, to examine and com-

pare such transcripts, ascertain who has been elected, and make

out certificates of election.

In this district, the clerks paid no attention whatever to these

plain provisions of law. They not only did not meet at the

required time : they have never met at all. The designated place

of meeting was in Wayland. It appeared that the Sudbury clerk

came over at the proper time, and met the Wayland clerk
;
and,

as the others did not appear, they signed a certificate in blank,

and separated, the Wayland clerk keeping the blank. A few days

after, the Weston clerk came and signed the blank, and left his

transcript. Last of all came the Maynard clerk, and he and the

Wayland clerk filled up the certificate, from the returns of the

several clerks, which they had left for the purpose. The whole

proceedings were in violation of the terms of the statute, and

indicated a degree of negligence, on the part of some of the

clerks, that the committee think cannot be too severely cen-

sured.

The necessity for the- observance of these provisions, and the

consequence of a failure therein, were ably and exhaustively dis-

cussed in the case of Stimpson v. Breed, ante, p. 257, the facts of

which were similar to those of the present case ; and the com-
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mittee see no ground to question the correctness of the conchi-

sions arrived at therein : to wit, that the return and certificate,

made under the circumstances above stated, in direct disregard

of the provisions of a peremptory statute, are invalid and must

be set aside.

The certificate under which the sitting member holds his seat

thus being void, the committee deemed it their duty, it appearing

that the election itself was regularly conducted in all respects, to

ascertain who was elected, so that the district might neither be

deprived of its representation, nor be obliged to hold another

election, in consequence of a mere failure of duty on the part of

the town clerks. To avoid the certificate is not necessarily to

avoid the election. The votes are properly cast, regularly counted

by sworn oflflcers, and the result recorded in open town meeting

;

and no subsequent omissions could affect the regularity of these

proceedings. In this view, also, they were sustained by the

authority of Stimpson v. Breeds supra.

Having decided to ascertain the result of the election, inde-

pendently of the certificate, the committee discussed, somewhat,

the way in which this should properly be done.

In the case of Stimpson v. Breeds above referred to, the ballots

were sent for, and counted by the committee having the case in

charge. But as the ballots have been counted once, b}' oflScers

charged with that duty, and the result made matter of record, in

open town meeting, your committee are unable to see why they are

not authorized to ascertain— presuming that the town officers have

done their dut}*, in respect of the counting and recording, there

being no evidence to the contrary,— the result of the election by

examination and comparison of these records. The clerks, if the}^

had met, would have proceeded in that manner, and 3*our commit-

tee are unable to see why they may not use the records as evidence,

to the same effect as the board of clerks could have done. When
the statute makes the returns sufficient evidence for the clerks, from

which to ascertain the result of the election, why may not 3'oiir

committee, supplying the omissions, and doing the dut}' of the

clerks, receive and act upon the same evidence?

In this case, however, it did not become necessary to decide this

point
;

for, in respect of three of the towns, no notice was served

upon tlie clerks, to prevent them from destroying the ballots, as by

law they are required to do, at the end of sixty days, if not notified

to the contrary, and it was not disputed that the record of the votes

in these towns was as follows :
—
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M.iynard,

Sudbury,

Weston,

HiUis.

88

111

130

Haynes.

202

117

79

In respect to the remaining town, Wayland,

the committee, having the ballots before them,

decided, upon other grounds, to recount them,

which they did, with the following result: —
Wayland 232 148

Total vote of the district, 561 546

It thus appears that Mr. Hillis, the sitting member, was elected

b}' a plurality of 15.

The committee, therefore, recommend that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1877, p. 177.]

D. M. Prescott et al. i;. E. J. Grossman.

House Document, No. 84. February 15, 1877. Report by H. M. Kxowl-
TON, Chairman.

Recount of Votes refused. The fact that the votes for representative were counted

by a number of ward officers, and the count of one officer was not always verified

by the others, and that, at the subsequent city election, the same officers made a

number of f^ross errors in counting votes, will not, if proved, be sufficient ground

for a recount of votes by the house of representatives.

Bribery. The distribution among voters of checks redeemable in liquor, cigars,

etc., at a saloon near the polls, and the distribution in the ward room, at noon,

during the election, of a small quantity of refreshments, by members of the

political party of which the sitting member was the candidate,— the expenses of the

campaign being paid by him and others,— if such acts are not shown actnallj' to

have influenced voters, or to have been authorized, consented to, or knowingly rati-

fied by such member, will not invalidate the election.

Eligibility. Inhabitancy. Where the member returned as elected in 1876, had

lived some years in the district, and, upon the burning of his house in November,

1875, took board in a house out of the district, but soon after the fire made prepara-

tions to rebuild, the work continuing to the time of the election, and alwaj^s intended

to live in the house when completed, it was heldy that he continued an inhabitant of

the district and was eligible to election.

The Committee on Elections, to whom were referred the petition

of D. M. Prescott and others, that the seat as representative from
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the twenty-seconil Middlesex district may be given to Thomas R.

Garity, and the remonstrance of Geo. A. Cheney and others, against

the admission of E J. Grossman as representative from said district,

submit the following report : The district in question is the twent}'-

second Middlesex, comprising ward 3, in Lowell, electing one

representative. The petition set forth three several allegations, no

one of which was proved to the satisfaction of the committee.

1. The first allegation was, that the sitting member had not, for

one year previous to his election, been an inhabitant of the district,

and consequentl}' was ineligible. The evidence submitted, proved

to the satisfaction of the committee the following facts : Mr. Cross-

man, the sitting member, came to Lowell to reside some years ago,

and for several years occupied, in common with his daughter and

her husband, a house on Highland Street, in the district. Mr.

Grossman has had no family (excepting this daughter) for some

3'ears. This house on Highland Street was burned Nov. 29, 1875
;

and, thereupon, Mr. Crossman and his daughter separated. He
went to board at a house on Alder Street, out of the district, where

he has continued to board up to the present time ; and the daughter

went in another direction, also out of the district, and went to

keeping house again. Soon after the fire Mr. Crossman caused the

foundations and cellar of the burned house to be boarded up, f )r

protection from the elements ; and in the si)ring he made a contract

for rebuilding. The woik of rebuilding began in Jul}', and has

been going on without interruption since that time, excepting a few

weeks in the fall, when the carpenter was otherwise engaged. The

house is now nearl}- ready for occupancy, and Mr. Crossman intends

to occupj' it as soon as it is ready, and has rebuilt it with that inten-

tion. A few of the things in the cellar were never moved at all

;

such as the furnace, coal and wood, garden tools, and some other

articles of like nature. Without Grossman's knowledge, the assess-

ors assessed him, the last 3'ear, in ward 6 ; but upon the tax bill

being presented to him in September, he declared it was incorrect

;

and he went forthwith to the assessors, and had the coriection

made, and his name restored to the ward 3 list.

The above was all the evidence material to the issue, and upon

it the committee are unanimous that the sitting member has clearly

been, within the meaning of the Constitution, an inhabitant of the

district from which he was chosen, during the whole of the 3'ear

preceding his election. His absence from the district was tempo-

rar}', induced by necessit}', and with a fixed, definite and continuing

intention of return. All the elements which constitute a termina-

tion of residence are wanting, excepting the single one of bodily

absence, and that has always been considered to be of at least
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minor importance among the facts necessary to establish a change

of iuhabitanc}'.

2. It was alleged that the votes were erroneously counted, and

the counsel for the petitioners proposed to show, in support of

this, that the votes were counted by a number of the ward officers,

and that the count of one officer was not in all instances verified

by the others. He also proposed to show that, at the December

election, the same officers made a number of gross errors in count-

ing votes. The committee thought that these facts, if proved,

constituted no reason for a recount, and declined to hear the evi-

dence.

3. The petition alleged that various irregularities were prac-

tised, to secure the election of the sitting member. The evidence

on this point was generally to prove the hiring of a large number

of vote distributors ; the distribution of a number of checks

among the voters, redeemable in liquor, cigars, etc., at a saloon

near by, and the distribution of a small quantity of refreshments,

at noon, in the ward-room. All these things were done, at the

instance and under the direction of certain members of the politi-

cal party of which the sitting member was the candidate, and,,

subsequently, he and other candidates of the party contributed to

pay the bills of the expenses of the election ; but it did not appear

that he knew, or had any reason to know, the specific purpose to

which the money was applied.

Your committee, while unanimous in condemning some of the

acts proven to have been done, as inconsistent with the purit^^ of

the elective franchise, were divided upon the question, whether

an election of representative should be set aside, upon proof of

general irregularities, like those above referred to, or whether

there should not be specific evidence of bribery of voters, suffi-

cient, if the corrupt votes were excluded, to change the result.

The cases cited by the petitioners' counsel,— Bradford, 1 O'Mal-

ley and Hardcastle's Election Cases, 35 ; Poole, 2 do., 123 ; and

Kidderminster, 2 do., 177, — point very strongly to the former

position ; but they are all English cases, decided upon statutes

governing elections much more strict than anything in Massa-

chusetts. The committee, however, did not deem it necessary to

decide the question, as the evidence failed to satisf}' them on two

material points, viz. :
—

Fii'st. That any of the acts proven actually had any influence

upon the minds of the voters.

Second. That (even admitted that undue influence was exer-

cised) the sitting member authorized, consented to, or knowingly

ratified, the same. The proof failing, in these two essential
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points, the committee think the election should stand. Williams*

case, Gushing S. & J. 383. Vide^ also, Keeler^s case, Gushing S.

& J. 55.

The committee therefore unanimously recommend that the

petitioners and remonstrants have leave to withdraw.

[The report of the committee was accepted. H. J., 1877,

p. 197.]

John Osborne, Jr., v, Patrick H. Hallinan.

Francis Hayden v, Edward J. Jenkins.

House Documents, Nos. 181, 182. March 15, 1877. Reports by H, M.

Knowlton, Chairman.

[In these two cases, the petitioners respectively claimed the

seats of two sitting members, on the ground that neither of the

latter had been, for one year next preceding the election, an

inhabitant of the district from which he was elected, as each,

having been an alien, was naturalized during that year. The

opinion of the justices of the supreme judicial court was requested,

upon the question whether persons, otherwise qualified, who had

been naturalized within the year, were eligible to election as

representatives. The opinion, that such persons were eligible, is

reported in Oijinion of Justices, 122 Mass. 594, and in the supple-

ment hereto. Following the authority of that opinion, the com-

mittee reported, in each case, that the sitting member was eligible,

and that the petitioners have leave to withdraw. The reports of

the committee were accepted. H. J , 1877, p. 314. Patrick A.

GoLLiNS appeared for petitioners, and Gharles J. Brooks for sit-

ting members.]
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SENATE— 1878.

Special Committee on Beturns of Votes for Senators— Hon. Jonathan
White, Hon. James C. Abbott, Hon. Hosea M. Knowlton, Hon.

Abraham B. Coffin and Hon. Henry C. Ewing.

Fred. W. Clapp v. Luther H. Sherman.

Senate Document, No. 57. February 14, 1878. Report by Mr. White,

Chairman,— Messrs. Abbott and Ewing, dissenting.

Recount of Votes refused. The fact that the aggregate vote returned for governor,

in a senatorial district, exceeds, by 263, the aggregate vote returned for senator, will

not justify a recount of votes for senator.

Recount of Votes granted. Where, after the count of votes for representative in a

town, before the declaration of the result, a recount of those votes only was made
by the selectmen, and an error found in the original count, amounting to a greater

number of votes than the plurality by which the sitting member was returned as

elected senator in the district, the votes for senator in that town will be recounted by
the senate.

Recount of Votes in whole District refused. But votes for senator, in the other

towns in the district will not be recounted in the absence of proof tending to impeach

the records and returns in those towns, the presumption being in favor of their ac-

curacy. And this presumption attaches to the several returns, and not simply to

the aggregate.

The Committee on the Returns of Voles for Senators, to whom
was referred the petition of F. W. Clapp, for a recount of votes

in the fourth Middlesex senatorial district, having met the peti-

tioner, and the sitting member, Hon. Luther H. Sherman,— both

parties appearing by counsel,— and having heard their statement,

evidence, and arguments, submit the following report : The peti-

tioner, having in his petition set forth no reasons for the granting

of the prayer therein contained, furnished to the committee, upon

their request, a specification of the grounds of his claim for a

recount, which was as follows : " First, That there is a difference

between the number of votes thrown for governor, and the number

of votes thrown for senator, of 263 in favor of the governor's

vote ; while the interest and attention, throughout the district,

was in the senatorial contest more than in the gubernatorial.
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Second, That gi-eat carelessness was manifest in the counting

of the votes ; one instance, especially, being in the town of Natick,

where a package of about GO ballots was not counted at all ; and

these ballots were of that party, a very large majority of whom
were in favor of your petitioner for senator. All of which

specification your petitioner is fully prepared to prove."* In

relation to the second allegation, it appeared in evidence, that the

sorting and counting of the ballots, in the first instance, in the

town of Natick, was delegated by the selectmen to two citizens

of the town designated by them ; the selectmen acting therein,

apparently, upon the supposition that the selection of persons

from opposing political parties would afford all the protection

against fraud and mistake in the count which was intended to be

secured by the provisions of law in that regard, — a supposition,

the committee may remark, in passing, which they believe to be

not unfrequently entertained and acted upon.

These two counters were called as witnesses, one on behalf of

the petitioner, the other on behalf of the sitting member. Their

testimony concerning any certain distinct package of uncounted

ballots was vague and conflicting, and, taken together with all

other testimony bearing upon that point, would not, in the opinion

of the committee, have justified the finding, nor even afforded

reasonable ground for supposing that there was any such package.

It was, however, in evidence, and undisputed, that after the first

count was completed, and just before the final public declaration

of the vote, upon the suggestion of some one, a recount was had,

by the selectmen, of the votes for representative for the Natick

district, by which it appeared, that the several candidates for that

office had together gained 57 votes over the first count Some of

the witnesses testified, in explanation of the error, that it arose,

and was at the time supposed by all parties to have arisen,

from a mistake on the part of the clerk in recording the count of

ballots for that single office
;
that, in fact, the suggestion of a

recount originated in the unexpected result of the balloting for

representative alone. The evidence, wholly uucontroverted, that

all parties acquiesced in the action of the selectmen, in confining

their recount to votes for that office, and that no one claimed or

requested a recount in the case of any other officer, made the ex-

planation a plausible one.

Nevertheless, the committee were of the opinion, that the

acknowledged error in the case of the representative— an error

to an amount exceeding the plurality of votes for the candidate

declared by the official returns to be elected senator— rendered it

proper that there should be a recount, by the committee, of ballots
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cast for the latter ofl3cer in the town of Natick. Such a recount

was accordingly had, with the following results :
—

Whole number of votes cast, 1,063

For senator of fourth Middlesex district,

—

Fred. W.Clapp, 526

Luther H. Sherman, 453

Gill, 84

There were also 81 ballots, on which no vote appeared for any

candidate for senator. No evidence whatever was produced or

offered, on behalf of the petitioner, of any irregularity in the

doings of the towns in the district, other than the town of Natick.

There was no evidence before the committee, to impeach in any

way the records and returns of those towns, in the matter of

the election, whether of senator or any other officer. The natural

and legal presumption, therefore, in favor of the correctness of

the official returns, remained in full force and unimpaired, so far

as those towns were concerned ; a presumption which must, in

the nature of things, attach to the several returns, and not simply

to the aggregate. The committee were of the opinion, that,

under such circumstances, neither precedent, nor the reason of

the thing, required them to recount the votes of those towns.

Inasmuch, therefore, as, by the recount of ballots cast in the

town of Natick, it appears that the plurality in the aggregate

vote of the senatorial district, in favor of the sitting member over

that in favor of the petitioner, as given by the official returns, —
namely, 37,— is reduced by one vote only, the committee find,

and report, that the sitting member, Hon. Lutlier H. Sherman, is

entitled to the seat now occupied by him, and recommend that

the petitioner have leave to withdraw.

[Messrs. Abbott and Ewing submitted their views, as a minor-

ity. The report of the committee was accepted. S. J., 1878,

p. 117.]
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HOUSE—COMMITTEE ON ELECTIONS, 1878.

Messrs. Nathan M. Hawkes of Lynn, Chairman; Thkodore D. Beach
of Springfield, Abiathar Doane of Harwich, Francis Gargan of

Boston, William Manning of Chelmsford, John W. Curtice of Hins-

dale and Henry Paddock of Nantucket.

Dennis O'Connor v. James L. Locke.

House Document, No. 14. January 24, 1878, Report by Nathan M.
Hawkes, Chairman.

Recount of Votes refused. Where votes have, upon petition, been reconnted, by
the board of aldermen, such recount must stand, unless it is shown that, in such

recount, clerical or other errors were made ; that there was carelessness or fraud

;

or that some other cause existed, which in the case of ward or town officers, in the

primary count, would have been good ground for a recount; and the votes will not be

recounted by the house of representatives, merely because the recount by the board

of aldermen differed from the original count, and changed the originally declared

result.

Thomas J. Gargan for petitioner.

John H. George for sitting member.

The Committee on Elections, to whom was referred the petition

of Dennis O'Connor, for a recount of votes for representatives in

the eighth Suffolk district, have duly considered the same, and

report as follows :

The eighth Suffolk district comprises the eighth ward of the

city of Boston, and elects two representatives.

By the return of the ward officers the votes (excepting the

scattering) were as follows :
—

Francis Gargan, . 788

James L. Locke, 605

Dennis O'Connor, 681

Charles Jauvis, 519

Upon petition, the votes for representatives in the district were

recounted, agreeably to law, b}^ the board of aldermen of the city of

Boston. The result of the count by the aldermen was as follows :

Francis Gargan, 667

James L. Locke, 625

Dennis O'Connor, 662

Charles Jarvis, 542
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The scattering votes are also omitted in the recount.

The ward officers' returns would have elected Messrs. Gargan

and O'Connor. The recount elected Messrs. Gargan and Locke,

to whom certificates of election were given.

Mr. O'Connor asked for a recount; but he alleged no fraud,

nor pointed out any errors in the recount.

His ground for asking a recount by the house was that there

had been counts by two boards of officers ; that these counts had

been different, had led to different results, and consequently he

appealed to the final tribunal to decide between the two.

The sitting member, holding a certificate of election, has a

X)rima facie case, and his title is not to be put in peril, unless

some good reason is given.

The committee consider that a recount by the board of alder-

men must stand, unless it is shown that clerical or other errors

were made ; carelessness or fraud or any other cause existed,

which, in the case of ward or town officers, in the primary count,

would have been good ground for asking a recount.

The committee deem it their duty to establish no precedent,

tending to make common the habit of appealing to the house to

recount votes, when no valid reason exists for such course.

The committee, therefore, report that the petitioner have leave

to withdraw.

[The report of the committee was accepted. H. J., 1878, p.

77.]

William P. Macomber v. Charles Fisher.

House Documeut, No. 37. January 31, 1878. Report by Nathan M.

Hawkes, Chairman.

Name of Candidate on Ballot. Presumption. Where there are several persons of

the same name, in the district, each of whom is eligible to election as representative,

and one only of whom has been designated as a candidate, ballots bearing that

name are, in an election controversy, by a reasonable intendment, without further

designation, presumed to have been cast for that candidate.

Same. In a district composed of the towns of Westport and Dartmouth, A'otcs for

"William P. Macomber" will be counted for William P. Macomber of Westport,

although there is another person of that name in Dartmouth, eligible to election,
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upon proof that William P. Macomber of Westport was a regularly nominated can-

didate ; that it was understood by both parties that the candidate that year should

be from Westport ; and that it was the intention of the voters to vote for him.

Alanson Borden for petitioner.

The Committee on Elections, to whom was referred the petition

of William P. Macomber, for the seat as representative from the

seventh Bristol district, now occupied by Charles Fisher, having

considered the same, submit the following report : The seventh

Bristol district embraces the towns of Westport and Dartmouth,

and elects one representative.

There was substantially no dispute concerning the facts in this

case. The candidates nominated for representatives to the pres-

ent general court, in the district, were Charles Fisher and Wil-

liam P. Macomber, both of Westport. When the clerks of the

towns met, agreeably to law, after the election, to compare

returns, and issue the certificate of election, the vote for repre-

sentatives was found to stand as follows :
—

Whole number of votes, 560

William P. Macomber of Westport, had . . 163

William P. Macomber had 145

Charles Fisher of Westport, had .... 252

The clerks declined to count the votes which were cast for William

P. Macomber (without the name of the town annexed) for William

P. Macomber of Westport, and consequently Charles Fisher was

given the certificate, as having received a plurality of votes cast.

The petitioner claimed that the votes for William P. Macomber,

where the name of the town was omitted, were intended for him,

and should have been so counted. If the votes so thrown had

been counted for him, he wouW have received 308 votes, or 56

votes more than the sitting member. This, then, was the ques-

tion which the committee were called upon to determine. The

contestant was represented by counsel, and produced a cloud of

witnesses to substantiate his claim.

The contestant testified that he was, and for his whole life had

been, a resident of Westport ; that he was asked, prior to the con-

vention, if he would accept the nomination of the prohibitory

convention ; that subsequent to the meeting of the convention,

he had been waited on by a committee, who informed him of his

nomination, and asked his acceptance, which was given. He
knew that both parties acted upon an agreement or understand-

ing that the candidate for this year was to be a Westport man.

He did not learn that there was any question about his being

the candidate till after election, when it was discovered that
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there were ballots without the name of the town attached, and

that there was a man in Dartmouth of the same name. He also said

that Charles Fisher, the sitting member, called upon him, after

the convention, and had some conversation with him, in regard

to one or the other withdrawing from the contest.

Albert F. King of Westport testified that he was a member of

the convention of the prohibitory part}' for the district, and was

one of a committee to notify William P. Macomber of his nomina-

tion. He saw Macomber before the convention, and he agreed to

be a candidate. He did not then know that there was another

William P. Macomber in the district. He was one of the ballot

committee, and ordered the name of William P. Macomber of

Westport to be printed.

William P. Macomber of Dartmouth testified that " he was not

consulted by anybody about being a candidate ; was not a candi-

date ; had lived in Dartmouth nine years ; voted at the last election

for William P. Macomber of Westport ; did not know whether the

name of the town was printed after the name of the candidate or

not."

William Barker, Jr., of Dartmouth, was called by the contestant.

Mr. Barker had resided in Dartmouth fifty-seven years. He ap-

pears not only to have been the leading manager of his party, in

the last election, but has also been appreciated as a public officer,

as he seems to have held all the important town and State offices

in the gift of Dartmouth for a long number of years. He was, as a

spectator, in the convention that nominated the petitioner. He
testified that the general understanding was, that the representa-

tive for the present 3-ear was to be a resident of Westport ; and

that an arrangement to that efi'ect was made last year. He voted

for William P. Macomber of Westport. In response to inquiries

by the sitting member, Mr. Barker said, that the polls were closed,

or ''the boxes were turned," in Dartmouth, at twelve, 31., upon

his motion. He further stated, that there was a factory in that

town, but he did not know how many of the employees were voters

in that town. This fact is not significant in itself, but is, when it

appeared, from the statement of the sitting member, that the em-

plo3'ees of the large factory were in the habit of exercising the

freeman's right of ballot during the noon hour. Mr. Barker, nor

any one else, appeared to remember when a like early closing of

the polls look place in that town. The sitting member did not

question the legality of the early closing, but simply called the

attention of the committee to what he considered a sharp trick by

his opponents. At this point the committee were impressed with a
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slight suspicion that the arts of the local politician were not whoUj
to be found in the ciiies, nor in any one political party. Perhaps

the committee ma}' be allowed to express the opinion, that noon

is an earl}' hour for closing the polls, in a town where there are

many laboring men ; that is to sa}', mechanics or employees in

factories. It is, however, only just to say, in behalf of the con-

testant, that if his party friends in Dartmouth had an idea that

the factor}- operatives would not vote their ticket, and so pre-

vented them from voting at all, he knew nothing of the matter.

There was a mass of uncontradicted testimony offered, to show

that William P. Macomber of Westport was the man for whom the

voters of the district intended to vote. As the sitting member
raised no question as to the intention of the voters to cast their

ballots for William P. Macomber of Westport, and as the testimony

was cumulative, the committee did not hear all the gentlemen who

were present, and forbear to quote further from the statements of

those who were heard.

After the hearing, there existed in the minds of the committee

no reasonable doubt, that the votes cast for William P. Macomber

were intended for William P. Macomber of Westport.

Gushing, in his "Law and Practice of Legislative Assemblies"

(Part I, chap, iv, p. 42), states the rule to be followed in such

cases, as follows :
" Where there are several persons of the same

name in a constituency, all of whom are in fact equally eligible,

and one of whom has been designated as a candidate, ballots bear-

ing that name are, by a reasonable intendment, and without any

further designation, supposed to be given for that candidate."

Equity requires that the will of the voters should be respected,

where it can be ascertained without violation of the forms of law.

The committee are, therefore, unanimous in the opinion that the

petitioner is entitled to the seat, and they recommend the adoption

of the accompanying resolution.

[The resolution declared the petitioner entitled to the seat and

was adopted. H. J., 1878, p. 117. Mr. Macomber qualified, and

took the seat. p. 134."|
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D. Smith Kimball v, John W. Tilton.

House Document, No. 92. February 25, 1878. Report by Nathan M.
Hawkes, Chairman.

Recount of Votes granted. Where, at the election of representative, in a district

composed of the city of Haverhill and town of Methuen, the petitioner was elected,

according to the original count, but the votes of Haverhill were afterwards, upon

petition, recounted by the aldermen, and by the recount the sitting member was

returned as elected, by a plurality of three votes, in the district, the votes of the dis-

trict were recounted by vote of a majority of the committee.

Dissenting Views of the Chairman on Question of Recount. The chairman of the

committee submitted his views, as a minority, that a recount of the votes in part of

a district, by the proper authority, in the absence of evidence tending to throw sus-

picion upon the returns of the other portion of the district, affords no reasonable

ground for the house of representatives to recount the votes of the balance of the

district.

The Committee on Elections, to whom was referred the petition

of D. Smith Kimball, asking for a recount of the votes for repre-

sentative in the nineteenth Essex district, being the district now
represented by John W. Tilton of Haverhill, having considered the

same, submit the following report : The nineteenth Essex district

comprises the city of Haverhill and the town of Methuen, and

sends three representatives to the house.

The petitioner represented that he was a candidate for a seat in

this house at the November election in 1877.

He asked for a recount of votes, in said district, upon the ground

that, " upon the first canvass of votes, cast at said election, it ap-

peared that he was elected by a plurality of 43 votes over John W.
Tilton, the opposing candidate, but upon a recount of the vote of

the cit}^ of Haverhill, upon the petition of said Tilton, the result of

the first count appeared to be so far changed, as that, taking the

vote of Methuen as declared, with that of Haverhill as recounted,

said Tilton was elected by a plurality of three votes." And " be-

lieving that he was rightfully elected, and that he was wronged by

the partial recount in said district, and that a full recount of all

the votes cast at said election of representatives throughout said

district, would show that he, and not said Tilton, received the

larger number of votes. for said office, he prays that, under the au-

thority of your bod}^ a recount of the vote of said town of Methuen,

or of the whole district, be had by your committee on elections."

A hearing was granted upon the petition, wherein the facts re-

lating to the election, as above set forth, were stated by the peti-

tioner, and admitted by the sitting member.
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The committee asked leave of the house to send for persons and

papers.

The order allowing the same was adopted.

The ballots of the whole district were produced by the officers

having charge.

The votes were counted by the committee, who are unanimous

in the result of the count, which is, that there is no error in the

original count of the votes cast in the town of Methuen ; and in

the city of Haverhill the sitting member and the contestant each

has one more vote than was counted for him b}- the board of

aldermen.

It thus appears that Mr. Tilton, the sitting member, was elected

by a pluralitj^ of four votes.

The committee, therefore, recommend that the petitioner have

leave to withdraw.

Mr. Ha"Wkes, the chairman^ submitted the following views,

regarding the recount of votes by the majority of the committee :
—

The undersigned, a member of the Committee on Elections, be-

lieves that the recounting of ballots, in the above case, was un-

called for by the usages and precedents of this and similar legisla-

tive bodies.

This house itself has decided, in the case of O'Connor v. Locke,

ante, p. 310, that a recount should not be ordered, without some

fraud or error, or other good cause, was alleged, which would tend

to throw suspicion upon the returns of the city or town officers

charged with the duty of ascertaining the result of elections.

That case differs from the present, only in the formation of the

district. In the matter of O'Connor v. Locke, the district was a

single ward of a city, where a recount had been made by the board

of aldermen. In this case the district comprised a city and a town.

A recount had been made in the city ; but no recount had taken

place in the town, by reason of the provisions of law, applicable to

towns, differing from those of cities : that is to say, the returns of

town officers once made, there is no authority to recount, except

as in the case of representatives, by an order of the house.

In cities, it is the duty of the ma3'or and aldermen to recount,

upon petition, in compliance with the statutes.

The reason for the distinction is patent ; for in cities the counters

are ward officers, and the ma3 or and aldermen are an independent

and superior power ; while in towns, the whole machinery of election

is in the hands of one body, — the selectmen.

In towns the vote is, as a rule, much less than in cities. It is

the custom of man}-, if not most towns, like Methuen in the present



KIMBALL V. TILTON. HOUSE, 1878. 317

case, to vote for representatives upon separate ballots, deposited

in separate ballot-boxes. This lessens the liabilit}- for a miscount.

It is somewhat of a difficult problem to solve, to create a revising

board, without rendering our election system unreasonabl}" cum-

brous.

The present case demonstrates the accuracy of town officers, and

presents a ver}' agreeable contrast to the experience of thoae who
have been called upon to compare the returns of cities. The re-

turns of the selectmen of Methuen agreed exactly with the official

recount by your committee.

The returns of the ward officers of the city of Haverhill, with the

vote of Methuen, would have elected Mr. Kimball.

Upon a recount of the votes of Haverhill by the board of

ma3'or and aldermen, had upon petition of Mr. Tilton's friends, the

result was reversed, and Mr. Tilton was given the certificate of

election.

Mr. Kimball claimed, that, as he lost the seat b}^ a partial re-

count of the district, it was only fair to allow him a recount of the

vote of Methuen, as of the whole district.

At the hearing before the committee, he neither proved, ncr

offered to prove, any illegalit}^, informalit}^ fraud, error, or mistake

in the election proceedings, in the count or return of the vote of the

town of Methuen.

Both parties expressed themselves content with the fairness and

correctness of the figures of the ma^'or and aldermen of Haverhill.

Granting a recount, under the above circumstances, seems to the

undersigned a good-natured yielding to the natural desire for one

more chance at fortune's wheel.

Armed with the power of sending for persons and papers, b}^ an

order of the house, the committee sent for and counted the ballots

of not only Methuen, but £tlso Haverhill.

It is true, the contest between these two gentlemen was very

close ; but the house of representatives of Massachusetts has, on

various occasions, and notably in the able and logical report of last

3'ear's committee, in the case of McGihhons v. Walden^ ante, p. 289,

for a recount of the votes for representative in the eleventh Essex

district, decided that closeness of the vote constituted no ground

for a recount b}' the house. Errors may exist in every representa-

tive district in the Commonwealth.

Will the house of representatives, upon the petitions of two

hundred and forty good citizens, who may have been voted for,

order or permit its committee on elections to count all the ballots

cast at the annual election, without the shad )W of a reason being

given? If so, something of a bardca is put upon the committee,
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and the whole time of an average session of the general court

might be wasted, in settling claims for the seats of members.

Had the result of the recount been different in this case, had it

illustrated the fact that the contestant had been kept from his seat

by the partial recount, the undersigned might not have felt called

upon to make this protest against what he considered a dangerous,

loose, and vexatious meddling with the certificates and seats of

members of this house.

Reluctant to differ with his committee, the undersigned is yet

stroDglj' of the opinion, that a partial recount, — that is, a recount

of a portion of a district, b}' the properly- constituted tribunal, in

the absence of an}' allegation tending, in the slightest, to throw

suspicion upon the returns of the other portion of the district, —
affords no reasonable ground for this house to permit the recount-

ing of the balance of the district.

[The report of the committee was accepted. H. J., 1878, p. 215.

The action of the majority of the committee, in recounting the vote,

is regarded by the editors as a bad precedent, and, under the pro-

visions of the resolve giving to the editors a discretion in such

cases, would not have been reported, except for the able and

vigorous statement of dissenting views b}^ the chairman of the

committee. These views are referred to in subsequent cases, as

the true exposition of the law, and for that reason are reported.]
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HOUSE—COMMITTEE ON ELECTIONS, 18 79.

Messrs. John H. Shekburne of Boston, Chairman; Edward J. Jenkins

of Boston, Samuel R. Da^ion of Lancaster, Rufus Smith of Chatham,

Elijah B. Daniels of East Medway, William Lyon of Lynn and

Daniel S. Mooney of Marlborough.

John D. Mulchinock v. Edward J. Jenkins.

House Document, No^20. January 16, 1879. Report by John H. Sher-

burne, Chairman.

Recount of Votes refused. Votes for representative will not be recounted by the

house of representatives merely because the petitioner believes there may have been

error in the original count.

The Committee on Elections, to whom was referred the petition

of John D. Mulchinock, contestant for the seat now occupied by

Edward J. Jenkins from the twelfth Suffolk district, asking that

the votes of said district be recounted, have duly considered the

same, and report as follows :

The petitioner requests a recount on the following grounds :
—

" That he has reason to believe that more votes were cast for

himself than for Edward J. Jenkins;" "that the counting upon

which said Jenkins was declared to be elected was erroneous ;"

" that errors of count exist in each precinct ;" " that he believes

more votes were cast for himself than were counted or declared."

In answer to a question by the committee, the petitioner stated

that he had applied properly to the board of aldermen for a re-

count of the votes within the time specified by law ; but that, for

some technical reason, the aldermen had refused to grant his

request.

The petitioner offered evidence tending to show, that at the

election for representatives in said district, held on the 5th day

of November last, the vote was declared to be as follows :

Patrick F. Murphy, 1,1 C2 votes.

Edward J. Jenkins, 946 "

John D. Mulchinock, 854 "

Francis Hayden, 398 "

Scattering, A few "

The petitioner offered no evidence to sustain any of the allega-

tions contained in his petition ; disclaims fraud of any kind ; and
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seeks to control the plurality of ninety-two votes, which the

seated member, Jenkins, has over himself, by simply saying that

" he thinks there may have been some error in counting the

votes."

The committee therefore recommend that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1879, p. GG.]

Ira p. Pope et al. v. J. Albert Blake.

House Document, No. 21. January 17, 1879. Report by John H. Sher-

burne, Chairman.

[In this case the votes for representatives were recounted,

without a statement of the grounds for the recount. Upon the

recount the sitting member was found to have been elected by

such a plurality as to render immaterial the question whether

certain disputed votes should be counted, and the committee

thereupon reported that the petitioners have leave to withdraw,

and the report of the committee was accepted by the house.

H. J., 1879, p. 73. The case, in the opinion of the editors, is

not of value as a precedent.]

Horace L. Boavtcer v, George H. Boxd.

House Document, No. 29. January 21, 1879. Report by Messrs. Sher-

burne, Damon, Smith and Daniels,— Messrs. Jenkins, Mooney and

Lyon dissenting.

Recount of Votes (/ranted. "Where the petitioner was declared elected by tlie ward

retiirns of a city, and the votes were afterwards, upon petition, recounted by the

aldermen of the city, and the sitting member found by the recount to have a plurality

of three votes, the house, against the report of a majority of the committee, ordered

the votes recounted ; the minority of the committee reporting in favor of a recount,

on the ground that the original count by the ward officers was carefully made ; that
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in the recount by the aldermen there was reason to suppose that certain votes for

"Dr. Bowker" and " II. L. Bowker" were not returned by them as so cast, but, if

, returned at all, were classified with fourteen votes returned as cast for " all others "

;

that other persons assisted the aldermen in making the recount ; and that there was

a dispute as to how many votes were upon the recount returned as cast for ** all

others."

Napoleon B. Bryant for petitioner,

Albert E. Pillsbury for sitting member.

The Committee on Elections, to whom was referred the peti-

tion of Horace L. Bowker for the seat as representative for the

fourteenth Suffolk district now held by George H. Bond, and

asking that the votes of the said district be recounted, have duly

considered the same, and report as follows : The fourteenth Suf-

folk district comprises ward 14 of the city of Boston, and is

entitled to two representatives. The grounds relied upon in the

petition, are as follows : That, at the state election held upon the

5th day of November last the petitioner was a candidate for the

legislature in said district, and did receive at that election a plu-

rality of the legal votes cast at said election, as shown by the

sworn returns of the election officers of said district, duly certi-

fied and returned, and was therefore legally elected ; that the

ballots were subsequently recounted by a committee of the board

of aldermen of the city of Boston, who, without warrant of law,

did reject certain ballots cast for petitioner, owing to some tech-

nical error in writing or spelling petitioner's name upon said bal-

lots ; and did otherwise change the result of the sworn returns of

the election officers ; and did thereby cause the certificate of elec-

tion to be given to George H. Bond, the sitting member, without

having received a plurality of the votes, as required by law ; that

great injustice has been done him and the voters of his district

by the action of the board of aldermen ; and that George H.

Bond did not receive a plurality of the votes cast upon the day

of election, and therefore is not entitled to a seat ; and petitioner

prays that said seat, of which he believes himself now unjustly

deprived, may be granted to him.

At the hearing before the committee, the counsel for the peti-

tioner was allowed to put in as evidence a paper, duly certified by
the city clerk of Boston, to be a copy of the return from ward

14, of the results of the election for representatives, as shown
by the original returns of the ward officers, and by the recount

of the board of aldermen. By this paper it appeared that by
the original return the sitting member received in

Ward 14,

And the petitioner,

While " all others " had

1,133 votes.

1,142 "

12 "



322 MASSACHUSETTS ELECTION CASES— 1853-1885.

By the recount it appears that the

Sitting member had

The petitioner

*' All others "

1,141 votes.

1,138 "

14 "

The counsel for petitioner then called the following witnesses,

who, having been sworn, testified substantially as follows :
—

Alvah H. Peters, Messenger of City Council. Cannot say

whether all the committee for recounting votes were present at

this recount or not, as it was made with other recounts, and I

don't remember occasion. I don't remember how long it took

to recount. Mr. McCleary, city clerk, and Mr. Priest, assistant

city clerk, and myself, assisted. I was in and out, and had

nothing to do with counting. The committee counted, and I

can't tell how it was summed up. The counting took place on

fourth floor of City Hall, and the room has four windows in it.

If I remember this case, the counting took place between 4 p.m.

and 9 p.m. ; but I don't know whether it was continuous or not.

I think Mr. Priest was keeping tally.

Cross-examined. No one had anything to do with the count-

ing but members of the committee, and I don't know from my
personal knowledge what Mr. Priest was doing. Don't remember

who of the committee were there ; but Alderman Viles was there

all the time.

John T. Priest. Have been assistant city clerk for five years.

I was present all through the recounting of ballots by committee,

and had some six days' and six nights' work : so my memory' is

somewhat blurred. I kept record of precincts, and Mr. McCleary

consolidated the figures for the report. The figures were made
by the committee, and when they finished precincts they gave me
the figures. On this recount all of the committee were present

;

and two would take a box and count, and some two of the others

would verify count. I didn't examine ballots particularly, but

saw some pasted, and perhaps one pinned. I don't know par-

ticularly about the ballots for " all others." Sometimes ballots

are thrown in the wrong ward, and then they are set out ; but

if a ballot contains the name, say, of John Smith, or any one

else who is not a candidate, it is not generally noted separately,

as it does not alter return (witness shown paper set forth above).

I have no personal knowledge of " all others 14." Suppose I

added those figures up ; and I think no one was in the commit-

tee's room excepting Mr. McCleary, myself, and messenger, dur-

ing the counting.

Samuel F. McCleary. I am city clerk ; these votes were re-

counted November 7, upon request for a recount. Each ward
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has a box which is put in my charge till called for. When the

recount took place, the boxes were opened, and two of the com-

mittee took charge of a precinct. One of them would count the

votes ; and then the other would recount, and verify the first

count. I took down the results of the counts, and have them in

mv own handwriting ;
only the committee counted. I recorded

results, and they correspond with the return. (The original of

paper set forth above was shown to witness.) I recognize that as

the only return, and there is no other paper like it. It is taken

from a book containing ward returns, and from precinct list. In

my precinct I often aggregate by saying all others. Our practice

is to record the names of candidates, and not to mind small fel-

lows of a vote or two. Every vote cast for Bowker, Bond, Far-

rell, and Noyes, I undertake to say is counted and recorded. I

know nothing personally about the correctness or incorrectness,

but do know our custom. This was the first recount we had.

The committee began at four o'clock, and finished it in two

hours ; then sealed up votes, and took another ward.

Mr. Hutchinson. Salesman for Suffolk Brewing Compan3\ Was
clerk of precinct, and Marcus Morton was warden. Counted the

votes, and the warden helped. Counted straight and crooked bal-

lots, and gave every man his right number. I did not verify

count, and did not count all the ballots but once. Counted some

portion of them over, and it agreed with warden's count
;
and, if

it didn't, we made it. Inside of an hour all ballots were counted.

After polls closed, turned in my returns. Supervisor counted,

and compared with check-list ; and it varied but one or two.

Supervisor counted all ballots that were deposited, but can't say

whether he counted votes for representatives. I think I counted

correctly.

Mr. Cherrington. Inspector precinct 3, ward 14. Think I saw

one or two votes for " Dr. Bowker" in pencil ; but I won't swear

to it. My impression is that "Dr. Bowker" was written over

erased name ; but can't tell whether it was over a representative's

name.

Edward F. O'Brien. Clerk in the employ of the John Simmons
estate, was clerk of precinct 3, ward 14. Inspector took the bal-

lots out, and I counted them. My tally sheet corresponded with

count. I didn't go over ballots but once. Saw every ballot ; but

don't remember any ballot with " Dr. Bowker " on it.

William A. Guild. Supervisor precinct 5, ward 14. I saw
no ballots for " Dr. Bowker." Saw one ballot with pin in it.

Mr. McLaughlin. Supervisor. Saw ballot with a pin in it. One
lot contained 123 clean representative ballots ; that is, there were
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Ill ballots clean, and 12 scratched for representatives. I think

I saw " Dr. Bowker" over senatorial name
; and, in 133 ballots,

one showed the name of "Dr. Bowker." Don't know whether
"Dr. Bowker's" vote was counted or not. The name "Dr.
Bowker" was placed over name of candidate for senator from
fifth Suffolk district.

Henry S Treadwell. Supervisor precinct 5. Remember sev-

eral ballots torn apart, and pinned together. The warden pinned

first ballot together which had cut two-thirds down by printing-

press, but above representative vote, I think.

Albert F. Lauten. State liquor agent of New Hampshire. I

found Mr. Bowker at City Hall ; and he showed me a paper he had,

purporting to be signed by Clinton Viles. Examined it ; and it

seemed to credit principal candidates, and then said, " All others,

48." Just below, the candidates again appeared to have been

credited with their votes; and the words "all others" again

appeared ; but the number was changed to 35.

Upon the foregoing evidence, the counsel for the petitioner

claims to have shown a strong probability that the results arrived

at by the ward oflicers were correct, and consequeutly the count

by the aldermen incorrect. But the majority of the committee,

upon a careful inspection of the evidence, are led to a different

conclusion ; for it will be seen, that although the ward officers

may have been very competent men, and performed their duty

very faithfully, yet the fact remains by their own evidence, they

counted the ballots but once ; while the testimony of McCleary

and Priest is to the effect that the votes of every precinct of that

ward were counted first by one of the committee of the board of

aldermen, and then recounted, and the results verified by another

member of the committee.

Again : the petitioner claims that he is entitled to a recount on

the ground of the illegality of the record, wherein is set forth the

words and figures, " all others, 14."

Upon this point it may be well to inquire what the true record

or return is ; and the law upon this question is found in the Act

of 1876, chap. 188, sect. 4 ; Pub. Stats., chap. 7, sects. 36, 37, and

38, and is as follows : "If, within three days next following the

day of any election, two or more qualified voters of any ward

shall file with the city clerk a statement in writing, that they have

reason to believe that the returns of the ward officers are erro-

neous, specifying wherein they deem them in error, said city clerk

shall forthwith transmit such statement to the board of aldermen

or the committee thereof appointed to examine the returns of

said election. The board of aldermen, or their committee, shall
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thereupon, and within five days, Sunday excepted, next following

the day of election, open the envelope and examine the ballots

thrown in said ward, and determine the questions raised
;

they

shall then again seal the envelope either with the seal of the city

or a seal provided for the purpose, and shall indorse upon said

envelope a certificate that the same has been opened, and again

sealed by them in conformity to law ; and the envelope, sealed as

aforesaid, shall be returned to the city clerk. Said city clerk,

upon the certificate of the board of aldermen, or of their com-

mittee, shall alter and amend such of the ward returns as have

been proved to be erroneous, and such amended returns shall

stand as the true returns of the ward."

Under the foregoing section, it would seem that the only true

return before this committee is the one made by the board of

aldermen ; and it does not appear that they are restricted to any

set form in making such return ; on the contrary, their only

function seems to be " to determine the questions raised," and

alter and amend such of the ward returns as have been proved

to be erroneous ; " and upon this point there has been no evi-

dence produced tending to show that the aldermen have not prop-

erly done their duty, or have been guilty of any carelessness,

negligence, or fraud.

Upon reviewing the precedents and authorities upon questions

of this kind, the rule seems to have been firmly established and

followed, that the sitting member holding a certificate of election

has a prima facie case ; and his title is not to be put in peril,

unless some good reason is given. Davis v. Murphy^ ante^

p. 177; French v. Bacon, ante, p. 184; Scrihner v. Keyes, ante,

p. 29G
;
Taylor v. Carney, ante, p. 228 ; O'Connor v. Locke, ante,

p. 310.

The majority of the committee, therefore, find that the petitioner

has not shown that the committee of the board of aldermen were

guilty of any carelessness, irregularit}', or fraud, or any conduct

that would invalidate their return, or deprive their official acts of

the credit to which they would otherwise be entitled ; and they

therefore recommend that the petitioner have leave to withdraw.

A minority of the committee, Messrs. Jenkins, Mooney and

Lyon, submitted the following views :
—

The undersigned, a minorit}' of the Committee on Elections, beg

leave to regret their inability to agree with the majority, and do

submit the following :
—

In order that a proper understanding of the case may be had, it

may be necessary to state that the legislature at its last session

passed a law dividing the different wards of the cit}^ of Boston into
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polling-places of about five hundred voters each. Under the pro-

visions of that act, in the first instance, the mayor appointed, from

the great political parties, the precinct oflScers, consisting of a war-

den clerk and two inspectors for each precinct. In addition to

the above-named officers, there were two United States supervisors

of elections, appointed by one of the justices of the United States

circuit court, who also counted the ballots. By this arrangement,

it appeared that six men were required to receive, sort and count

the ballots in each precinct. The time allowed for this work was

not less than eight hours, or during the time the polls were kept

open, and as much time subsequently as the ward officers might re-

quire. This, in connection with the fact of the limited number of

ballots to be counted,— five hundred, or less,— would seem to

justify the assertion that every means possible had been taken to

secure a just and fair election, with ample opportunity for making

correct and proper returns.

In the case now in hearing, it appeared that in the fourteenth Suf-

folk representative district (fourteenth ward of the city of Boston),

upon the day of election, Nov. 5, 1878, Horace L. Bjwker obtained

a plurality of nine votes for representative to the general court, as

shown b}' the returns of the ward officers, in the five precincts

which comprise the district, over George II. Bond, who now holds

a seat in this house. By a subsequent recount of the votes of said

district by a committee of the board of aldermen of the city of

Boston, the certificate of election was given to the sitting member

by a plurality of three votes
;

thereby making a difference of

twelve votes, as compared with the ward officers' returns.

The petitioner claimed, and it was not contradicted, that the

ward officers appointed by the ma3'or were most excellent and com-

petent men, and discharged their duties in a faithful and impartial

manner ; no evidence being introduced tending to show that there

was any illegal or improper conduct on the part of the precinct

officers in counting the ballots or making their returns. The clerks

in two of the polling-places where the greatest errors appear to exist

by the aldermanic recount, testified before 3'our committee, that, in

their opinion, no such errors were probable or possible. The clerk

in the third precinct, where the aldermen claim to find eight

errors in a total vote of four hundred and fifty-eight, on oath

testified that he kept a tall3'-sheet, which he afterwards verified,

and found to agree exactly with the returns made. In the first

precinct, the aldermen claim that thirteen errors existed in a

total vote of four hundred and sixtj'-two. The petitioner offered

to prove, if sufficient opportunity was given, that the most care-

ful count was made in this precinct, and in all other precincts

;
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but a majority of 3'our committee ruled that evidence teoding to

show the accuracy of the ward officers' count and returns was imma-

terial, and decided to hear no further testimony on this point.

The minorit}' of your committee believe that evidence tending to

show the accurac}' or the manner in which the ward oflScers made

their returns, is of vital importance in this case. From the evidence

before your committee, it appears that the ward officers in the

several precincts, five in all, made up their returns separately,

and sent the same to the city clerk, as the law directs ; and it fur-

ther appears, from the aldermanic recount, that no clerical errors

were found in any of the said precinct returns. The mistakes most

likely to occur in such cases are errors in addition, overlooking a

package of ballots, or placing a tally in the wrong column. The

fact that the ward or precinct officers, twenty in all, made five

detailed reports with no clerical errors forms of itself strong pre-

sumptive evidence that their work was done in a thorough and sat-

isfactor}- manner.

We think that where no fraud is alleged, or clerical errors found,

the strongest reasons should be shown in all cases for setting aside

the returns of the sworn ward officers, who are surrounded with

proper safeguards, and substituting therefor the returns of a limited

tribunal with no safeguard whatever, who ma}^ or may not dis-

charge their duties in a proper manner, leaving no means of redress

except the will or favor of the final tribunal to which an appeal

must be made. In this case we have the detailed count and returns

of twenty men as against five men. In the former count no

clerical errors are found ; in the latter we have no means of

knowing. Whether the board of aldermen did or did not make
errors can only be determined by examining their returns. This

the committee have an undoubted right to do ; and we believe, in

justice to the people of that district and all parlies concerned, it

should be done. The difference between the recount of the com-

mittee of the board of aldermen, and the returns of the ward officers,

since no clerical errors appear in the ward returns, must, we think,

of necessity arise from some error in the aldermanic recount, or a

difference in sorting the ballots. The petitioner claims that cer-

tain ballots were cast for him which did not bear his full Christian

name upon them,— such as " Dr. Bowker," the name he is com-

monly called by ; and others with his initials, H. L. Bowker,"

instead of the full name, " Horace L. Bowker." One of the

insi^ectors swore that there were several ballots cast in his precinct

with simply the name of "Dr. Bowker" written in pencil upon

them, as alleged b}^ the contestant. The petitioner oflTered to pro-

duce other witnesses, ward officers, etc., who would testify that
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ballots with simply the title " Dr. Bowker " were thrown in other

precincts. If such be the fact, the rejection of such ballots by the

board of aldermen might account for the difference in their returns

from that of the ward officers. If the aldermen discharged their

duties in a legal and proper manner, they certainly would not

count ballots cast for "Dr. Bowker" as Horace. L. Bowker, but

would return them under a separate head. The policy of the legis-

lature has been in all such cases to allow the intent of the voter to

be recognized, when the party voted for has been clearly identified

by the ballot thrown. The initials, spelling of the name, etc., has

never been considered of as much importance as the intent of the

voter. In proof of this, we cite several cases where persons have

been unseated or otherwise, in our house of representatives, who

held their certificates of election through some technical error in

the ballots cast for their opponent. Shaw v. Buckminster^ ante^

p. 221; Hood v. Potter, ante^ p. 217; James Pratt, Jr., IVJass.

Contested Election Cases, Cushing, S. & J. 236 ; Coggswell v.

McNeil, ante, p. 108
;
Chapin, Jr. v. Snow, ante, p. 96

;
Wright v.

Hooper, ante, p. 100; Arnold v. Champney, ante, p. 121; Hobhs

v. Bartholmesz, ante, p. 182. We also refer to the case which has

come before your committee the present session, Pope v. Blake,

ante, p. 320. In this case the request of the petitioner to have the

ballots recounted was granted without the production of any evi-

dence whatever, except the ex parte statement of the petitioner's

counsel, and against the remonstrance of the counsel of the sitting

member, who was not allowed a hearing, much less an opportunity

to present his arguments in the case. In the case now in hearing,

the strongest evidence is demanded why a recount of the ballots

should be had, and, as a minority of j'our committee believe, an

unreasonable demand is made upon the petitioner,— i.e., to prove

the inaccuracy of the aldermanic recount,— while at the same time

the committee refuse to hear testimony to substantiate the correct-

ness of the original returns of the ward officers, or even to impeach

the accuracy of the amended return, as reported by the board of

aldermen, and, still further, refuse to recount the votes which were

presented to the committee ; which latter action would settle the

dispute beyond all cavil.

The method of recounting the ballots by a committee of the

board of aldermen in this case, if strictly legal, could not be satis-

factory, for want of a proper record, if for no other reason. The

law requires that the selectmen or ward officers shall make a return

of all the names voted for, and declare the same in "open town

meeting," etc. If boards of aldermen in making recounts do not

come under the provision of this law, it furnishes the strongest
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reason for a subsequent examination of their returns in all closely

contested elections. In this case it will be seen that they have made

returns in a ver}^ imperfect manner, b}' recording scattering votes

for various persons from one to twenty-one, and then classifj'ing

fourteen votes under the head of " all others." Why are not the

names of the fourteen others given, when, in some instances, one,

two and three votes are proper!}' recorded ? If this vote is to be

considered a legal and proper one, upon the same principle might

have been classified under the head of " all others" every vote

thrown, except for the successful candidates
;
and, as the record

stands in this case, the aldermen have designated under the head

of " all others" a sufficient number of votes to change the result

of the election many times over. Now if, as the petitioner alleges,

votes were thrown, with his name or initials not correctly borne

upon the ballots, they must be found under the head of " all

others ; " and if the sworn returns of election officers are to be set

aside, and imperfect ones substituted, it is, as we believe, the

imperative dut}' of the legislature to make a proper investigation

in all such cases
;
because, if such returns are accepted as final, it

is possible for boards of aldermen in future to take advantage of

such precedents, and to classify a sufficient number of votes under

the head of "all others" for the purpose of electing a favorite

candidate, and defeating the will of the people.

The law requires that the board of aldermen, or a committee

thereof, shall make a recount of ballots on petition of ten legal

voters, etc.* No other persons are mentioned or implied in this

act ; but in this case it appears, from the testimony of two wit-

nesses, that the assistant cit}' clerk did do a certain part of the

work b}' sorting and counting the ballots ; he also kept the tallies,

and rendered other assistance. It may be legal for the aldermen

to call in any one who is at hand to assist them in sorting and

counting votes, and in making returns ; but, if so, the practice is

attended with great danger ; and when certificates of election are

given upon such returns, which set aside the records of sworn

ward officers, declared in " open town meeting," as the law directs,

it ill becomes the legislature, we think, to refuse the most full and

searching investigation.

The cit}' clerk testified that he was present during this recount,

but that he took no part in sorting and counting the ballots ; con-

sequently that he had no knowledge of what votes were counted or

rejected for the petitioner. Councilman Albert F. Lauten, another

witness, testified that he, in company with the petitioner, examined

• Pub. Stats., chap. 7, sects. 36-38.
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what purported to be a cop}- of the aldermen's recount, and swore in

the most positive manner to the signature of the chairman of that

commiltee. He further testiGed, that, in the report so signed, thirt}--

five votes were recorded for " all others" instead of fourteen, as

shown in the certified returns of the cit}' clerk annexed. Further

testimony was offered to show that the returns exhibited at Cit^'

Hall did not agree with the certified returns, but was ruled out

b}' the committee. The counsel for the silting member presented

another paper, which he claimed was a copy of the aldermen's

recount, and differing from the certified copy annexed
;
but, as this

paper was not received b}- your committee, it became no part of

the evidence in this case. What further light upon this subject

might have been produced, had the petitioner beerf allowed to pro-

duce other evidence, cannot be determined
;
but, if the evidence

already produced is to be relied upon, the records at City Hall

must have undergone some changes after the votes had been

counted, and the certificate given to the sitting member. Great

stress has been laid upon the fact that towns should have a recount

of votes by the legislature, while cities should rely upon the re-

count of the board of aldermen ; but we can see no good reason

for this argument, when the legislature has the exclusive right to

judge of the qualifications of its members. In our opinion, the

legislature should in no instance, when a reasonable doubt exists

regarding the accuracy" of election returns, surrender its great con-

siituiionul right to a board of aldermen, or any committee thereof.

The law does not contemplate the recount of votes by a board of

aldermen to be final ; for it requires that ballots, check-lists, etc.,

be carefull}' sealed and preserved, that they may again be recounted

and examined by the legislature, if so desired. We would by no

means wish to establish the precedent by which any party who

might fail of an election could come here and claim a recount of

votes, with the hope of receiving benefit therefrom ; neither would

we establish the precedent that an}^ party who obtains a certificate

of election through an intermediate tribunal b}' reason of techni-

calities, in opposition to the will of the people, can retain his seat

without question and proper investigation.

With such evidence as we have before us, we are forced to

believe, in view of such discrepancies as appear to exist in this

case, that great injustice will be done the petitioner and the people

of his district, if so reasonable a request as recounting the ballots

is refused. The legislature has, in repeated instances, gone back

of the returns, and asserted its just right to receive or reject them
;

and in this connection we must respectful!}' call your attention to

the case of Shaw v. Buckminster, ante, p. 221 ; the case of Davis
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V. Murphy, ante, p. 177 ; to the case of Haskell v. Closson, ante,

p. 233 ; in which the committee on elections refused to recount

the ballots, and were ordered to do so by vote of the house.

Other cases might be cited, if deemed necessary' ; and in view of

all the facts in the case, or bearing upon it, we think that sufficient

evidence has been produced to warrant the belief that the original

returns made b\' the ward oflScers are more reliable than the subse-

quent returns of the board of aldermen.

That no injustice may be done, that the rights of all ma}' be

respected, that the laws may be maintained, and that the will of

the people ma}- be obeyed, we most respectfully recommend the

passage of the following resolution :
—

[The resolution ordered the committee to recount the votes for

the representatives in the district. The house ordered the report

to be recommitted with instructions to recount the votes. H. J.,

1879, p. 95 Tlie committee thereupon made such recount, and

reported in House Document, No. 59, Jan. 31, 1879, that b}' the

recount the sitting member had exactly the pluralit}' found b}' the

committee of the board of aldermen. The committee reported that

the petitioner have leave to withdraw. The report of the com-

mittee was accepted. H. J., 1879, p. 167.]

George E. Filkins v. Timothy B. Spillane.

House Document, No. 66. February 3, 1879. Report by John H. Sher-

BURXE, Chairman.

Eligibility. Citizenship. Certificate of Naturalization conclusive. "Where the rep-

resentative returned, depended for eligibility as a citizen, upon the naturalization of

his father, during his own minority, it was held that the certificate of naturalization

issued to the father was conclusive upon the question whether his primary declara-

tion was made in a court of competent jurisdiction.

The Committee on Elections, to whom was referred the petition

of George E. Filkins for the seat as representative for the sixteenth

Suffolk district, now occupied by Timothy B. Spillane, have duly

considered the same, and report as follows :
—

The sixteenth Suffolk district consists of ward IG of the city

of Boston.
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The ground upon which the petitioner rests is, that Spillane,

the sitting member, was not a naturalized citizen at the time of

his election as representative, Nov. 5, 1878. The sitting mem-
ber, Spillane, answers that his father, Patrick Spillane, became a

duly naturalized citizen of the United States June 4, 18G0
;
and,

as he was a minor at that time, when he reached the age of

twenty-one years he thereby became a citizen of the United

States. The sitting member put in evidence a certified copy of

the certificate of naturalization granted to his father, Patrick Spil-

lane, by the circuit court of the United States for the district of

Massachusetts, and dated June 4, 18G0- The petitioner admits

that the said certificate was duly and properly issued to said

Spillane, but claims that the Newburyport police court, before

which said Spillane made his primary declaration in 1854, was

not a court of competent jurisdiction to receive the same, by

reason of its not having a clerk, and thereby not being a court of

record.

The case naturally resolves itself into two questions :
—

Firsts Is it proper and right to go behind the certificate of nat-

uralization granted by the circuit court of the United States?

Second^ If yes, then was the Newburyport police court a proper

tribunal to receive the primary declaration of Patrick Spillane at

the time he made it?

Upon the first question the committee are unanimous in decid-

ing that it is unnecessary to go farther than the judgment of the

circuit court in the matter
;
and, in so doing, they follow the gen-

eral current of decisions in this respect. Upon this point it was

held by Chief Justice Marshall, in Spratt v. Spratt, 4 Peters, 407,

and quoted in Quirk v. McDonald,, ante, p. 229, that the various

acts upon the subject submit the decision on the right of aliens to

admission as citizens to courts of record. They are to receive

testimony, to compare it with the law, and to judge on both law

and fact. The judgment is entered on record as the judgment of

the court. It seems to us, if it be in legal form, to close inquiry,

and, like every other judgment, to be complete evidence of its

own validity.

It is therefore unnecessary to consider the second question

raised, as the «ase is finished by the disposition of the first ; and

the committee therefore recommend that the petitioner have leave

to withdraw.

[The report of the committee was accepted. H. J., 1879, p.

167.]
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In re RECOtiNT OF Votes in Westfield.

Messrs. Andrew J. Jenxings of Fall River, Chairman; Charles P.

Aldrich of Dcerfield, James W. Bennett of Lowell, Charles H.

LiTCHMAN of Marblcliead, and Andrew Bullock of Xew Bedford,

Special Committee. Report by all the committee.

House Document, No. 232. March 7, 1879.

Unauthorized Recount of Votes.— Where, after the election, the ballots were placed

In a bag, and delivered to the town clerk, who placed them in the town safe, to which

several persons had keys, and the ballots remained there, more or less exposed to

tampering, until February 13, when one of the selectmen, needing the voting-list,

which had been illegally sealed up with the ballots, opened the bag and withdrew

the list; and on the evening of that day, the town clerk, with the assistance of others

invited by him, took the bag from the safe, which he found unlocked, tore it open,

and recounted the votes for representatives, finding a large discrepancy between the

resuJt and that declared at the election, and then verifying his recount by another

count, and neglected to destroy the ballots as required by law, —it was held that

such recount was unauthorized and illegal, an outrage upon the rights of the returned

member, and entitled to no weight ; and the persons engaged in it were censured by

resolution of the house.

The Committee appointed under the house order of February 26

last " to investigate and report to the house the facts in regard to

the alleged unauthorized recount of ballots for representatives cast

at the last election in WestGeld, in the tenth Hampden district, and

the alleged tampering with said ballots, and all matters relating

thereto, with authority to sit at Westfield or Boston as they may
deem proper, to send f >r persons and papers, and examine wit-

nesses under oath," having fully heard and examined all available

testimony and evidence relating to the subject-matter, submit the

following report.

Seventeen witnesses, including most of the town officers, were

examined under oath by the committee silting at Westfield.

The committee find that at said election the ballots were succes-

sively counted b}" two counters, who handed the result of their

count to the chairman of the selectmen. After said count had been

duly announced, the ballots so counted were placed in a large paper

envelope or bag. The opening of the bag was then closed by

gluten, and subsequently the top turned down and firml}" secured

b}' three or four seals made by sealing-wax placed thereon.

At the time the ballots were placed in the bag, there were put

into the bag several loose pasters, which had become detached from
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their ballots in the process of counting. The number of such

stickers is uncertain. Both counters thought there were not less

than six : and one counter swore positively to two, which he re-

membered to have been put into the bag b}^ himself. There were

a^so a large number of ballots to which stickers were attached

simply by pins. The bag, with a written indorsement thereon

showing the nature of its contents, was then delivered b}- Lucius

F. Thayer, the chairman of the selectmen, to the town clerk, Elmer

W. Dickerman, with the remark, that " the}" belonged to him."

At this time the bag was whole, and the seals unbroken. The bag

was then placed in the town safe, in the selectmen's office, and,

with such difficulty, as it appeared, that the bag was slightly torn or

broken in the operation. The combination of this safe was or had

been known to at least nine or ten persons, several of whom had

at that time no right to enter the safe
;
although, at the time the}'

learned the combination, they had such right. Several persons,

officers of the town, had keys to the entrance-door of the office.

There was no evidence that the safe was left open, except when

the selectmen or proper officers were in the room or about the

building, save in the instance given below. After the bag was

placed in the safe, it was locked, and all parties left the office.

One witness testified, that, after the bag was placed in the safe,

the seals were unbroken, though some of them m'ght have been

cracked. On the following day the town clerk went to the office,

took the bag out of the safe, and found two holes in the bag, which

he pasted over with paper, secured by gluten. There was no evi-

dence that the bag was again taken from the safe until the 13th

day of February last, though it was frequently seen in the safe

by persons who came into the office. About a week after the

election, the town treasurer, having occasion to go to the safe, saw

the bag, and observ^ed that all the seals were completely broken,

so that the top of the bag, which had been fastened down by them,

stood upright ; but the gluten fastening appeared to be all right,

though he did not examine it.

On the afternoon of February 13 last, Selectman Thayer, needing

the check-list which had been used at said election, and which had

been illegally sealed up in the bag containing the ballots, went to the

bag, cut a slit in the top, and drew the check-list from the bag. Mr.

Dickerman, coming in soon after, and being informed what had been

done, took the bag out of the safe, and patched up the hole with a

paper secured b}' gluten ; after which the bag was replaced in the

safe. Mr. Dickerman then told Mr. Thayer that there was to be a

recount of the ballots that night ; asked if he could have the use of
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the office, and if Mr. Tiia3'er would be present. Mr. Tha3-er said

he could have the office, and consented to be present. Mr. Dicker-

man subsequently notified Mr. F. S. P^ggleston and Mr. W. H.

Foote of the recount, and they also consented to be present.

Mr. Foote was the first to reach the office, which was open, and

was soon followed by Mr. Dickerman, who at once proceeded to

open the safe-door, which was closed. On attempting to unlock

the safe, he found it already unlocked, and expressed great sur-

prise, but opened the doors, took out the bag tore otf its top, and

placed the ballots on the table. The recount then began, the other

two parties arriving during the recount. Mr. Thayer was obliged

to leave after the vote for one candidate was ascertained, and took

no further part in the matter. The remaining three finished the

count, and, after making memoranda of the result, went to the

town clerk's office to compare the figures with those of the official

count. Finding a large discrepanc}^ they returned to the select-

men's office to verif}^ their count by a second count. Since their

departure the janitor of the building had been in the office, but

testified that he had not touched the bag or ballots, which were

then on the table or floor. Their second count was the same as

the first. Neither of the parties saw or found any loose stickers

in the bag, on the floor or table, or among the ballots, though

special mention was made of the same, and a search made there-

for. After the second count, Mr. Foote said to Mr. Dickcrman.
" Burn up those ballots : the whole thing ought to be burned up."

As Mr. Dickerman did not seem disposed to do this, Mr. Foote

look out a handful of the ballots and put them into the stove, where

they were burned. The bag, with the rest of the ballots replaced

in it, was left in a corner of the office, where it remained for some

daj's. The parties then left the office, with the understanding that

the whole matter was to be kept secret : which understanding was

not carried out; for on February 15 the result of the recount was

published, the figures being obtained from Mr. Dickerman, as the

committee believe from the evidence given, although he swore

positively that he had not, directly or indirectl}^ furnished such

information.

The ballots were never destroyed by the town clerk, except as

above stated
;
although, on the morning of February 14, his atten-

tion was particularly- called to chap. 188 of Acts of 1876,* and he

was told that the ballots must be destroyed ; but on that day he

made the following entry on the town record, p. 503 :
—

* Now Pub. Stats., chap. 7, sect. 34.
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Westfield, Feb 14, 1879.

The votes cast at the foregoing election — viz., Nov. 5, 1878 — have

been destroyed.

Attest : E. W. DICKERMAN, Town Clerk.

Such were the principal facts established by the e\ndence before

the committee. While there was no direct evidence of any tam-

pering with the ballots themselves prior to the recount, the com-

mittee are not willing to sa}^ that they are full}' satisfied that there

was no such tampering. It was possible, and perhaps eas}* to so

tamper with the ballots. Numerous persons had access to both office

and safe ; and the fact, that, not more than a week after the election,

all the waxen seals were broken, and the additional fact, that, at the

time of the recount, not a single loose ticket could be found, —
unexplained as the}^ were by the town clerk, who had charge of

the bag, — were well calculated to excite suspicion.

It is but fair to sa}', however, that nearly every person who had

the key to the selectmen's office, or knew the safe combination, was

examined, and swore positively that he had never seen or touched

the ballots previous to the recount, and had no reason to believe

they had been tampered with. The instigator and mover of the

recount was the town clerk, Elmer W. Dickerman, a political oppo-

nent of the sitting member, and the one who drew the petition

which was presented to the house asking for a recount of said

ballots. He failed to appear at the hearing assigned by the com-

mittee, or at any time thereafter, although opportunity- was given

to do so, and for reasons which were unsatisfactory to the com-

mittee. It was in evidence that he spoke of making a recount early

in Februar}', soon after the house committee on elections had

reported leave to withdraw on the petition forwarded b}' him. He
was then told that he had no right to recount the ballots, and was

asked if the law did not require him to destro}' them unexamined
;

and he replied that he believed so.

It appeared, that, when he invited some of the parties to be

present at the recount, they asked him if he had a right to do it

;

and he replied that he had ; that he had looked up the law, and

that it did not appl}- in this case. His refusal to destroy the

ballots after his attention had been specially called to that require-

ment of the law on February 14, and his entry in the town record

on the same da}- that the}- had been destroyed, although nearly all

of them were at that very time standing uninjured in the bag on

the floor of the selectmen's office, need no comment. His evidence

before the committee in regard to the whole matter was far from
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satisfactory, being marked by equivocation, and at times by a for-

getfulness strongly indicative of an attempt to conceal the truth,

and once, as the committee believe, by absolute falseliood, in deny-

ing that he furnished the figures of the recount to the reporter who
published them.

In view of all the facts in the case, the committee find that the

said recount was unauthorized and illegal, and an outrage upon the

rights of a member of this house ; and that it is not entitled to any

weight, legal or moral, as affecting his claim to have been dul}'

elected. If any person, having been legally declared elected to

any oflSce, is to be liable to have his title to that office impugned

at any time by similar proceedings of unauthorized persons, then

we had better abolish at once all the legal safeguards heretofore

provided. In consideration of the fact that the town clerk knew
and claimed that there was no penalty named in chap. 188 of Acts

of 1876, the committee suggest that it may be advisable to amend
said chapter by providing a penalty ; and, in conclusion, the com-

mittee recommend the passage of the following resolution :
—

Resolved^ That the house hereby censnres all parties concerned,

and more especially Elmer W. Dickerman, for their action in

making an unauthorized and illegal recount of the votes cast for

representatives in the town of Westfield, in the tenth Hampden
district, at the last election.

[The report of the committee was accepted, and the resolution

adopted. H. J., 1879, p. 385,]
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HOUSE — COMMMITTEE ON ELECTIONS, 1880.

Messrs. John M. Cochran of Southbridge, Chairman; Merritt Van
Deusen of Westfleld, Robert L. Spear of Somerville, Charles O.

Parmenter of Pelham, Marcus M. Loud of Abington, Erastus Nick-

BRSON of Chatham, and William H. Gale of Warwick.

Beriah T. Hillman v, Stephen Flanders.

House Document, No. 46. February 3, 1880. Report by J. M. Cochran,

Chairman.

Recount of Votes refused. The mere fact that a town clerk after making out his

record of the votes, writing out the numbers and the figures after them, afterwards

thought one figure was indistinct and erased it and wrote the figure again over the

erasure,— is not such an error or change in the return as will justify a recount of

the votes by the house of representatives.

Recount of Votes granted. Where the ballots in one town were sorted into four

different bundles, and each bundle counted by a different person, no one person

verifying the count,— the votes of that town will be recounted by the house of

representatives.

Qualification of Voters. Assessment and Payment of Tax. Persons who were

assessed and paid the taxes necessary to qualify them as voters between October 1

and November 1 preceding the election, and were then registered as voters, were

illegally assessed and were not qualified to vote at such election.

Notice of Meeting. Irregularity in will not avoid Election. Where the notice of

the meeting for the election was irregularly signed and posted, but the meeting was

fairly conducted and no voter deprived of any right, or stayed away from the polls

by reason of the informality, it was held that such irregularity would not afiect the

election.

Failure of Town Clerks to meet to ascertain Result. Where the clerks of the four

towns, composing the district, did not meet to compare records and ascertain the

result, but, owing to a storm, one town clerk failed to appear, so that the vote of

that town was not counted or canvassed in preparing the certificate of election, — it

was held that the certificate issued was void, and the result of the election was ascer-

tained by canvassing the votes cast in the district.

George A. King for petitioner.

IIosEA M. Knowlton for sitting member.

The Committee on Elections, to whom was referred the peti-

tion of Beriah T. Hillman for an inquiry into the conduct of

the election in District No. 1, in Dukes County, whereby a certifi-

cate was issued to Stephen Flanders, as representative from said

district, after having two hearings in their room at the state
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house, and l)eing unable to ascertain the facts in the case, pro-

ceeded to Vineyard Haven, in the town of Tisbury, in said

county, as authorized, where they heard the evidence presented

and the arguments of counsel for both parties.

The petitioner claimed that Flanders was not legally elected,

and his certificate void, for the following reasons :
—

First, that, by reason of the storm that prevailed at the time

of the election and the roughness of the water, the town clerk of

Gosnold was unable to, and did not, attend the meeting of the

town clerks held at noon of the day following the election as pro-

vided by law ; and that the vote in said town of Gosnold was fif-

teen for the petitioner and two for Flanders, and should now be

counted.

Second, that there was no legal election in the town of Gay
Head : first, in that there was not a legal warrant calling the

meeting posted in said town
;
second, in that no voter in said

town had been legally assessed and paid a state and county tax

within two years.

Third, in that twenty-five, or more, persons were illegally

assessed and voted in the town of Tisbury, and all voted for the

sitting member.

Fourtl), in that one I. W. Silovet, in the town of Edgartown,

voted his tax-bill by mistake, intending to have voted for the peti-

tioner ; and that, after he discovered his mistake, he returned to

the polls and offered to vote for the petitioner, and that his vote

was wrongfully refused by the selectmen, and should now be

counted for the petitioner.

The petitioner prayed for a recount of the votes in the town of

Tisbury, on account of informality in that method of counting

the same ; and in the town of Chilmark, on account of an alleged

change in the books of the town clerk of that town ; and finally

prayed that the petitioner might be declared elected, or a new
election ordered, by reason of the informalities and errors afore-

said.

At the hearing, it was agreed that the town clerk of Gosnold

failed to attend at the meeting of the town clerks of the district,

as provided by law, and that the vote of Gosnold was not counted

or canvassed in preparing the certificate to the sitting members

;

and that the vote of Gosnold was, as set forth in the petition,

viz., fifteen for Beriah T. Hillman and two for Stephen Flanders.

It was further agreed that the vote as canvassed by the town

clerks was as follows :
—
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Stephen Flanders. Beriah T. Hillman.

101 307
AQ

65 37
23 1

447 394
That Gosuold should have been counted

2 15

449 409

It was further agreed that I. W. Silovet voted his tax-bill in

Edgartown, and that he afterwards offered to vote for Beria^h T.

Hillman, and that the selectmen refused to receive the same, it

appearing from the check-list that he had already voted once.

It was proved, and admitted upon the part of the sitting mem-
ber, that in the town of Tisbury fourteen persons were assessed

and paid their taxes between the first day of October and ten

o'clock in the afternoon of Nov. 1, 1879, and were duly regis-

tered and voted ; and the sitting member waived the proof that

they voted for him, agreeing for the purposes of the hearing,

that none of them voted for the petitioner.

The greater part of the evidence heard, therefore, was as to

the conduct of the election in Gay Head.

It was agreed that the town of Gay Head had been an incorpo-

rated town for about ten years ; that the town officers were all of

them Indians, or of Indian descent, and that the town had no by-

laws regulating the calling of meetings.

Charles H. Mingo, an Indian, testified that he was one of the

selectmen and assessors of Gay Head ; that he prepared the

notice of the meeting, which was as follows :

Notice.

To notify the inhabitants qualified to vote in town aflfairs to meet at

the schoolhouse on the fourth day of November next at ten o'clock a.m.,

to vote for government officers. Polls will be open from ten o'clock

A.M. until two P.M.

Oct. 25, 1879. Gay Head.
CHAS. H. MINGO.
THOMAS JEFFERS.

That he took the original to Thomas Jeflfers, another one of the

selectmen, and had him sign it, and that he posted it on the
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church in Gay Head Oct. 25, 1870 ; that that same day lie was

informed by some person that it was necessary to have the notices

posted ; that he thereupon copied the above notice, with the ex-

ception of Jeflfers' name, and posted the copy upon the school-

house in said town on the same day he posted the original ; that

this notice was removed from the schoolhouse by the action of

the rain and wind, and that he prepared another copy, without the

name of Jeffers, and posted in the place of the one removed
;

that at the election, which was held in the schoolhouse, the second

copy, prepared and posted as aforesaid, was read ; that he per-

sonally took down the one posted upon the church, and had it

present at the hearing, and that that was the original, signed b}^

him and Jelfers. The church is about one-fourth ipile from the

schoolhouse, and they are the only two public buildings in town

;

that there were thirty-three voters on the list, and^that twenty-

four voted. He further testified that the total tax assessed

for state, county, city and town purposes, including highways,

for the 3^ear 1878, was S350. That the taxes assessed for 1879

were,—

State tax, $5 00

County tax, 43 95

Town tax, ........ 400 00

Total, $448 95

Thomas Jeffers testified that he was a selectman and assessor in

said town ; that Mingo brought in the notice testified to, and that

he signed the same; and that he afterwards saw it posted— he

thought upon the schoolhouse, but it might have been on the

church ; that he signed the same and saw it posted before election
;

that there were thirty-three voters, and that twenty-four voted.

Of those who did not vote he knew that George J. Blaine didn't

vote. Abram Radman was at the meeting, but didn't vote. Louis

Cook didn't attend. John Foster was fishing at Noman's Land
;

he had talked with him about the election, and he said he

shouldn't come in to it. Thomas Manning was sick in bed.

Samuel Haskings was in New York; went there about Oct. 1.

A. H. Cooper was not there, but knew of the election. H. W.
Pease, the light-keeper, didn't attend, but knew of meeting ; and

that Valentine Womblay was at sea. He never heard of any

complaints in town as to informality of notice.

Israel D. Rose testified that he was town clerk and selectman
;

that he recorded notice originally with the name of but one select-

man, but afterwards added Jeffers' name, being informed by the
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selectmen that both names were upon the original, posted at the

church.

Aaron Cooper testified that he was collector of Gay Head ; that

he saw the notice on the church three or four days before election,

and that it was signed by both Mingo and Jeffers.

William A. Vanderhoof testified that he talked with George J.

Blaine about the election before November 4, but Blaine neglected

to vote.

A. H. Cooper testified that he knew of the election, but didn't

vote. The infl^rmality of warrant was not the cause.

Captain Benjamin Clough testified that he. was the defeated candi-

date for county commissioner at this election ; that he talked with

Mingo about the notice, and Mingo told him that Jeffers signed

the same November 5, and after the election, and at the request of

parties from out of town, Mingo and Jeffers, being recilled, both

denied this fact, and testified that the notice was signed and posted

before the election.

It was proved that the. State tax for 1878 was $10.00, and paid

to the State Treasurer Dec. 26, 1878. That the State tax for

1879 was $5.00, and was paid Jan. 3, 1880.

In the matter of the town clerk's records in Chilmark, J. W.
Tilton testified that he was town clerk ; that the declaration of the

vote made in open town meeting was, for Stephen Flanders, sixty-

five votes ; for Beriah T. Hillman, thirt3'-seven votes ; an J that he

made a true record of said declaration, writing out the numbers and

following the same with figures ; that he afterwards noticed that the

figures following the word sixty-five were liable of being read " 55,"

and that he erased the first figure, and wrote the figure 6, over the

same. This was all the error or change proved upon which to

base the petition for a recount in that town, and your committee

followed the long established rule that the official returns are

prima facie correct, and that the petitioner must show fraud,

irregularit}^ or a reasonable presumption of an error in the count

(see Barr et al., Pets., ante, p. 254 ; Morse v. Lonergan ante, p.

288 ; where the house refused to recount the votes).

In the town of Tisbury it appeared from the evidence that the

ballots were divided into four different bundles, and that each

bundle was counted by a different person, and that no one man

verified the count. Your committee, considering this a somewhat

careless way of counting, proceeded to count the votes in said

town, and found that iue whole number of ballots cast was 307,

that



HILLMAN V. FLANDERS. HOUSE, 1880. 343

Stephen Flanders had .

Beriah T. Hillman had

Bhink . . . .

255

49

3

307

The vote, as declared, showed thai Flanders had 258 votes, and

.he recount showed that there was an error of three to be deducted

from the vote of Stephen Flanders.

Your committee was satisGed, from the evidence, that the meeting

in Gay Head was openly and fairly conducted ; that no voter was

deprived of any rights by reason of the informalities in the notice

of the meeting ; and that no voter stayed away from the meeting

by reason of the same. That although the notice was irregular,

that it was the act of the plain people" of that town, and posted

in good faith upon the part of the officers of the town. *

*[NoTE BY THE EDITORS. Informolitij in Notice of Meeting for general Elec-

tionsy not affecting the Result, toill not invalidate the Election. The informalities in

the notice of the meeting in the above case were also before the supreme judicial

court, upon an information in the nature of quo icarranto to test the validity of the

election of county commissioner, made up at the same time; and the court, agreeing

with the committee, held, that such informalities, not preventing a full, free and fair

vote, and not affecting the result, should not Invalidate the election :
** The pro-

visions of the statutes which have been disregarded in this case we think are not of

the essence of the thing required to be done, by complying with which jurisdiction

or authority to hold an election was obtained, but they regulate the form and manner

in which the meeting for an election, required by law then and there to be held,

should be called." Commonwealth v. Smith, 132 Mass. 289, 296, published in the

supplement hereto. It must always be presumed, until otherwise proved, that the

notice of the meeting was legal and sufficient. Gilmore v. Holt, 4 Pick. 258.

Other authorities go even farther, and hold that the entire absence of the formal

notice provided by statute of an election, the time and place of which are prescribed

by law, will not necessarily invalidate the election. In such cases the notice is

merely additional to that given by the statute, but the right to hold the election

comes from the statute, and not from the official notice. In New York, it is held,

that if the election is fairly conducted, and substantially all the electors had knowl-

edge of it, although no formal notice was given, the election is valid ; but if the

omission of the statutory notice is fraudulent, or the election was thereby prejudiced,

then such omissions may invalidate the election. People v. Peck, 11 Wendell (N.

Y.>, 604
;
People v. Riinkel, 9 Johnson (N. Y.), 147 ; Marchant v. Langworthy, 6 Hill

(N. Y.),646. If the election was held at the proper time and place, and by the

proper officers, the notice has no bearing on the merits, and is merely technical

;

Baitis V. Price 2 Pearson (Penn.), 456. And so, in the following cases, it was held

that an election fixed and required by statute, which was otherwise regularly con-

ducted, would not be invalidated by absence of the official notice; Lafayette v. State,

69 Ind. 218; Jones v. Gridley,1^ Kansas, 584; People v. Hartwell, 12 Mich. 508;

People V. Witherell,U lb. 48; 'McCraw v. iTarra^son, 4 Coldwell (Tenn.), 34, 39;

Dishon v. Smith, 10 Iowa, 212 ; State v. Orvis, 20 Wis. 235.

Electors must hate in Law or Fact Knoioledge of Meetingfor Election. The author-

ities are not fully agreed upon the question whether publication of official notice is

essential to the validity of an election to fill a vacancy in office, wheftj the statute

provides that such vacancy shall be filled at the next general election. In People v.

Cowles, 13 N. Y. 350, the court held that an election to fill a vacancy, which had
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They were further satisfied that a state and count}^ tax had been

duly assessed within two years, and that the state tax, at least,

occurred but a week or two before the election, in the office of judge, was legally

made at the general election, although no official notice was given of the election,

and apparently only a small number of the electors participated in it. The Califor-

nia Court refused to follow this decision, 3fc/iCunc v. Weller,\l Cal. 49; People v.

Martin, 12 lb. 409.

The best test, supported by the weight of authority, seems to be, not whether the

electors were served with official notice of the meeting for the election, but whether

as a body they had knowledge of it. If the election is to fill a vacancy in office, under

a general statute provision fixing the time and manner of filling such vacancy, then

the electors may perhaps be bound to know the requirements of the law, but they

cannot be presumed to know, in the absence of lapse of time or other circumstances,

the fact that any vacancy exists. So, in Ohio, an election to fill a vacancy of which

but a small minority of the electors had knowledge, was held invalid, the court say-

ing :
" In deciding this case, however, we do not intend to go beyond the case before

us, as presented by its own peculiar facts. We do not intend to hold, nor are we of

opinion, that the notice by proclamation as prescribed by law, is per se and in all

supposable cases, necessary to the validity of an election. If such were the law, it

would be in the power of a ministerial officer by his misfeasance always to prevent

a legal election. We have no doubt that where an election is held in other respects

as prescribed by law, and notice infact of the election is brought home to the great

body of the electors, though derived through means other than the proclamation

which the law prescribes, such election would be valid. But where, as in this case,

there was no notice, cither by official proclamation, or in fact, and it is obvious that

the great body of the electors were misled for want of the official proclamation, its

absence becomes such an irregularity as to prevent an actual choice by the electors,

prevents an actual election in the primary sense of that word, and renders invalid

any semblance of an election, which may have been attempted by a few, and which

must operate, if it be allowed to operate at all, as a surprise and fraud upon the

rights of the many." Foster v. Scarff, 15 Ohio St. 532, 537 ; State v. Cogswell, 8 lb.

620. In Kansas, the court affirms the distinction :
" If such notice was given, the

voters could not ignore the notice and refrain from voting; or, if the body of voters

were in fact to receive notice in any other manner, probably they would not ignore

it; or if sufficient facts should come to the knowledge of the body of the voters to

put them upon inquiry, possibly they could not ignore the election. This has been

80 held, where the election was held at the same time and place of some other election

which called out substantially all the voters, and the matter was discussed among
the voters, and a large proportion of them voted upon the subject." Wood v. Bartling

16 Kansas, 109, 113; Light v. State, 14 Ih. 489. So, in Wisconsin, the election of a

sheriff to fill a vacancy in the office, at the next general election held after the vacancy

occurred, as provided by statute, but without publication of the notice prescribed by

the statute, was held valid. State v. Orvis 20 Wis. 235: at least where the body of

electors had actual notice. State v. Goetze, 22 Wis. 363. But if the fact of the vacancy

was not generally known, and the statutory notice was not given, so that the great

body of electors who voted for other offices at the election, did not vote to fill the

vacancy, such election was void, State v. McKinney, 25 Wis. 416. And see Bolton

V. Good, 12 Vroora (N. J ), 296.

Notice of Special Election is essential. Where the election is special ; that is, called

at a special time by precept of the senate or house of representatives to fill a vacancy

in that body, or by other authority conferred by law, so that it is necessary to

appoint a time for the election, notice of such election is essential to its validity. In

such case, the right to hold the election is not derived directly from a statute pre-

scribing the time, but conies from the precept, warrant, or other official act, which

appoints and must state the time. Such election depends for its legality upon such

official act, and not directly upon the statute. Wood v. Bartling, 16 Kansas, 109.
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had been collected and paid. There were some discrepancies

between the amounts assessed and the amounts voted b}- the town,

but not sufficient to invalidate the state tax. Your committee,

therefore, follow the law as laid down b}' Mr. Justice Morton in

Strong. Pet., 20 Pick. 484 :

" What shall be the consequence of an omission by the selectmen

or town clerk to perform any of these prescribed duties, and upon

whom shall it fall ? For a wilful neglect of duty the officers would

undoubtedl}' be liable to punishment. But shall the whole town

be disfranchised, b}' reason of the fraud or negligence of their

officers ; this would be punishing the innocent for the faults of the

guilty. It would be more just and more consonant to the genius

and spirit of our institutions, to inflict severe penalties upon the

misconduct, intentional or accidental, of the officers, but to receive

the votes whenever they can be ascertained with reasonable cer-

tainty."

This doctrine we believe has lately been adopted and enunciated

by the supreme court of the State of Maine. {Opinion of Justices^

70 Me. 560.)

The town clerks having failed to meet as required by law, and

the certificate issued to the seated member being void by reason

of the neglect of duty upon the part of the town clerk of Gosnold,

The court in New Jersey recognizes the distinction :
" In the election of an officer

for a regular term, the not giving notice may not invalidate, for a contrary doctrine

would put it in the power of a clerk, through ignorance, carelessness, or design, to

set aside a regular annual election, the place and time of which are fixed by law;

but where the election is to fill a vacancy, the time and place of holding which are to

be fixed by the chief executive or some other power, the notice is essential, not only

as to the fact of the vacancy, and the object of the election, but the time and place for

depositing the ballots. In the former case, the right to hold the election, at the

time and place fixed and between the hours designated, is derived from the statute

;

in the latter, it proceeds not only from the law, but also by virtue of the proclamation

and notice, all of which are necessary to constitute a legal election." Morgan v.

Gloucester City, 15 Yroom (N. J.), 137, 142, And so in Illmois, it was recently held

that: "Where the time and place of an election are fixed by law, an omission to

give the proper notice of the election will not vitiate an election held on the day

appointed by law; but where the law fixes no time or place of holding the same,

leaving that to be determined by some authority in the statute, after the happening

of some condition precedent, it is essential to the validity of the election that it be

called, and the time and place thereof fixed by the very agency designated by law

and none other." Stephens v. People, 89 111. 337. That a special election requires

official authority and notice, see also Clark v. Board of Supervisors, 27 111. 305;

Marshall Co. v. Cook, 38 III. 44; Force v. Batavia, 61 III. 99; State v. Young, 4:

Iowa, 561; Secord v. Foutch, U Mich. 89; McPike v. Pen, 51 Mo. 63; Barry v.

Lauck, 5 Coldwell (Tenn.), 588. But even in such special election, called by proper

authority, if notice of the time officially appointed for the election is in fact given,

there is no authority for holding that mere informality in the mode of serving the

notice will necessarily invalidate the election. Such informalities would probably

have no more effect upon a special election called and fixed by proper authority, and

of which the electors had actual notice, than they would have upon a general election

held under statute authority. Cases supra.



346 MASSACHUSETTS ELECTION CASES— 1853-1885.

5'our committee, following the precedents in Stimpson v. Breeds

ante, p. 257, and Haines v. Hillis, ante, p. 300, proceeded to canvas

the votes cast in said district, to ascertain who was dul}^ elected,

and find that the votes cast were as follows :
—

For Flanders. For Hlllman.

101 307
255 49
C5 37
23 1

2 15

446 409

Making Flanders' majority 37. Deducting the 14 votes which

were illegalh^ assessed, and paid after Oct. 1, 1879 (see Opinions

of Justices, 18 Pick. 575), Flanders still has a majorit}^ of 23.

As these 14 do not affect the majorit}'', the}' do not affect the

validitj^of the election. Sudbury y. Stearns, 21 Pick. 148 ; Trustees

in Blandford v. Oihhs, 2 Cush. 39 ; Christ Church v. Pope, 8 Graj^,

140.

The committee did not consider it necessary to give anj^ weight

to the case of I. W. Silovet.

The committee, therefore, recommend that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1880, p. 144.]

AzEL Ames, Jr., v. Lucius Beebe.

Honse Document, No. 99. February 13, 1880. Report by J. M. Cochran,

Chairman.

Recount of Votes refused. Where the votes for representative were counted by the

town clerk and one selectman, each verifying the count of the other; and, owing to

irregularities in the election in allowing voters after depositing ballots for representa-

tive in the box for ballots for other officers to return to the polls and deposit ballots

for representative in the proper ballot-box, it would be impossible to ascertain the

true result of the election by a recount, the votes will not be recounted by the house

of representatives.
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Irregularities in Conduct of Election. Strikini; names from the voting list, without

proper inquiry, and restoring them to the list by one selectman, without consultation

with the other selectmen, and without proper inquiry into the qualifications of the

persons whose names are so restored, are serious irregularities in the conduct of the

election
;
but, upon a waiver by the petitioner of any right to the seat, based upon

the illegality of the votes of such persons, the election will stand.

Albert E. Pillsbury for petitioner.

S. K. PIamilton for sitting member.

The Committee on Elections, to whom was referred the petition

of Azel Ames, Jr., for a recount of votes for representative in the

eleventh Middlesex district, have heard a large number of wit-

nesses, and the counsel for both parties. The petitioner alleged

that the count and declaration of the votes were erroneous for the

following reasons :
—

1 . Because the votes cast at said election were not counted at

an}^ one time, or by any person as a whole, but were counted by

various persons, and at various times, during the day.

2. Because the checking of the names of the voters, and the

counting of the votes, were loosely, carelessly, and irregularly

conducted in several respects.

3. That the highest vote cast for an}' candidate at said election,

being the vote for governor, was declared to be eight hundred and

nine, while the number of names checked upon the voting list is

eight hundred and eighteen.

4. That there appeared to have been twent3'-nine more votes cast

for governor than for representative ; and petitioner believed, from

information, that the number of persons who voted for governor,

and not for representative, was less than that number.

5. That all votes for representative were deposited in one ballot

box, and all votes for other officers in another and separate box,

while but one check was used for both votes ; that in some instances

persons deposited their votes for representative in the box appro-

priated to other officers ; and in other instances persons who had

passed the ballot boxes, returned, and were allowed to vote for

representative, although their names were already checked as hav-

ing voted.

6. That the names of four persons were added to the voting-list

after the time allowed by law therefor had expired, and that said

four persons were allowed to vote, and voted for Lucius Beebe, the

sitting member.

7. That one Malcom, a resident of Stoneham, and never a legal

voter in Wakefield, was allowed to vote ; and one Hardy, who had

removed from Wakefield prior to said election, and not then a legal

voter, was allowed to vote, and voted for said Lucius Beebe.
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8. That twelve other persons, who could neither read the Con-

stitution nor write their own names, and were not legal voters, were

allowed to vote at said election, and voted for said Beebe.

And pra3^ed for a recount, and that said irregularities might be

inquired into, and that he might be awarded the seat now held by

said Lucius Beebe,

The charges made in the eighth allegation were waived and not

pressed at the hearing, and no evidence was offered as to so much
of the seventh allegation as related to one Hard}^

It was agreed that there were 818 names checked upon the list

of voters, and that the vote for all the candidates for governor was

809 ; while the vote for representatives was declared as follows :
—

Lucius Beebe of Wakefield, 392

Azel Ames, Jr., of Wakefield, 383

William S. Greenough of Wakefield, .... 2

Joshua Whittemore of Wakefield, 3

780

Upon the question of the counting of the ballots, we had the

following testimony :
—

Charles F. Hartshorn testified that he was town clerk of Wake-

field ; that ho and John S. Eaton, one of the selectmen, had charge

of the counting of the ballots ; that the boxes were opened and the

ballots removed by Eaton and himself five times during the day,

and the ballots taken from the boxes, counted each time by both

parties, each verifying the count of the other, and that Eaton kept

a record of each count, which was shown ; that the only question

of doubt was, whether they had counted the vote of one Malcom

which was challenged. They thought they didn't count it in their

first count. They found votes for representative in boxes for votes

for state officers, and one vote for state officers in a representative

box ; that they preserved the votes for representative found in the

state box, but didn't count them. There were thirteen representa-

tive votes in state boxes. The check-list and ballots were dul}-

sealed and preserved.

John S. Eaton, one of the selectmen, confirmed Mr. Hartshorn's

evidence as to the method of counting the votes, and, in addition,

said he was one of the selectmen who struck off Malcom's name, as

it was shown to them that he lived in Stoneham ; that his name

was erased because he was a non-resident.

Thomas Winship, testified that he gave the selectmen the in-

formation the Saturday previous to the election, that Malcom was

a non-resident ; that he challenged his vote on the day of election,
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and that he was allowed to vote, and voted for Beebe. It was

shown that the warrant for the election called for the votes for state

and county officers upon one ballot, and for representative upon a

separate one, to be cast into separate boxes.

James Oliver, testified that he was chairman of the board of

selectmen in Wakefield ; that the check-list was divided into two

parts ; that he had charge of so much of the same as contained the

names from A to K, and that Mr. Burbank, another selectman, had

charge of the rest ; that they were stationed at each end of a table

upon the platform, and each had two boxes — one to receive the

state and county votes, another to receive the representative votes.

That each man was assisted by a policeman to guard the boxes and

raise the cover when persons desired to vote. That voting was

taking place at both desks, and in all the boxes at the same time.

Xbat Mr. Burbank had charge of his list all day, except a time at

noon when Mr. Oliver had charge of both lists, Mr. Burbank going

to get a lunch. That, in many cases, parties voting at the boxes

where he was stationed, only voted the state and count}' ticket,

saying they did not care to vote for representative at that time

;

and he checked their names upon the list, and wrote them upon a

slip of paper he had upon his table, and kept for that purpose.

That afterward many of these returned and voted ; but when the

polls were closed he had a list of nineteen who had voted for state

and county officers, and not for representative. That in one case

he saw a man put in two ballots ; that he took out one and pushed

the other in ; that several parties put both their ballots into the

state box, and afterwards some of them returning and representing

these facts to him, he allowed them to vote for representative in the

right box. Could n't say the number. Several did this
;
might be

four or five. When the state boxes were opened, there were found

to have been thirteen votes for representative put into the same.

Don't know who voted the second time for representative, or for

whom they voted. Polls opened at 9 a.m. ; closed at 4.45 p.m-

Registration closed at 10 p.m. Saturday night, and the collector

was there with list of those who had paid taxes ; and they crossed

off all who it appeared had not paid a tax for two years. Don't

know why Malcoin's name was taken off the list. He appeared

Tuesda}' and demanded the right to vote ; showed a receipted tax

bill for the year 1879, and I put his name on, and allowed him to

vote. He was challenged b}^ Mr. Winship, but I received his vote,

as he said he was a voter. Did this without consulting other mem-
bers of the board. I have since learned that his house was just

across the line into Stoneham. The name of Patrick O'Keefe was

stricken off because we thought he was dead ; had seen the death
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of such a man. He appeared at the polls Tuesday, and demanded

the right to vote, and showed that he had paid his tax ; and I put

him on the list, and he voted. Can't say why we struck off the

name William O'Neil,— think for non-payment of taxes ; and don't

recall D. J. O'Donovan or Wiggins* cases. I put them and Patrick

Brown on after the polls were open, because I found that they had

paid their taxes to the treasurer before the time for closing registra-

tion. Brown did not vote ; the others did. I considered it a

" clerical error or omission," within tlie meaning of the statutes,

where we struck off names for non-payment of taxes, and after-

wards finding that they had paid them, put them on accordingly.

Don't recollect Smith's case. Five or six in all were put on after

the opening of polls. Didn't know other members of board had

struck Malcom's name off for non-residence,— thought it was for

non-payment of taxes.

B. B. Burbank, one of the selectmen, testified that he had charge

of half of the list. He didn't allow people to vote at different times,

and kept no list for that purpose ; shc>uld say ten or more voted for

state and county officers who didn't vote for representative, but

didn't keep any tally. He lunched about 1 p.m. and Mr. Oliver had

charge of both lists while he was gone. He was present at regis-

tration Saturday. Malcom's name struck off because he had moved

from town. He lives in Stonehara. Eaton struck him off. Didn't

have anything to do with adding names after opening of polls

Knew Bernard Smith, but didn't recollect taking his vote.

J. Batchelder testified : saw Smith vote between twelve and

one o'clock,— Oliver was in charge of both lists at that time.

Smith put both tickets into box for state oflficers, and came down

into the audience. There was discussion about his not voting in

representative box. Oliver said he could come back and vote fur

representative, and he went back and voted in the representative

box ; the other vote not taken from State box.

Charles E. Niles saw party put two pieces of paper into State

box. Afterwards Oliver took one out about the size of represen-

tative ticket, and passed to him, and he put it into representative

box. Didn't know the man, or how he voted.

Patrick O'Keefe, William O'Neil, and D. J. O'Donovan were all

called, and testified that their names were put on the list during

the day of election. Had all paid taxes previous to Saturday be-

fore ; but upon being inquired of as to who they voted for, the

counsel for the sitting member objected to their testifying upon

that subject, and they refused to state for whom they voted.

It appeared, however, b}^ secondary evidence, that Malcom,

O'Keefe and O'Neil, had stated that they voted for Lucius Beebe,

the seated member.
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The evidence introduced by the sitting member was chiefly to

throw discredit upon the testimony of J. Batchelder, and offers to

show that the petitioner was an unpopular man with the party

nominating him. At the close of the evidence the petitioner stated

to the committee, that if his claim to the seat turned upon the votes

of those men who were put upon the voting-list after the opening

of the polls, he would waive any claim or right to the seat, as

prayed for ; but asked the committee to recount the votes.

Your committee are of the opinion, taking the evidence of

Messrs. Hartshorn and Eaton, that the votes cast in the represent-

ative boxes were carefully and correctly' counted ; and that, owing

t ) the irregularities in the conduct of the election, and the allowing

of some parties to vote a second time, after having once voted for

representative in the State boxes, so complicated matters that it

would be impossible for them to ascertain by a recount the true

facts in the case, without going into the questions which the peti-

tioner has waived.

Your committee are full}- of the opinion that the use of two

check-lists, and four boxes upon one table, with the necessary con-

fusion of having two polling places in such close proximity ; the

allowing of parties to vote and checking them upon the regular list,

and then making a supplementar}- list, distinct from an}" official

list ; the allowing of parties to vote for representative a second

time, they having once voted in the wrong box ; the striking off of

names without careful and proper inquiry, and the putting of the

same on to the list after the opening of the polls without consultation

with others members of the board, and proper inquiry as to the

cause of their being struck from the list, as in Malcom's case, are

evidence of gross carelessness and serious irregularities in the con-

duct cf this election, and have led to their natural consequences—
presumed errors and confusion.

It is but just to say tbat there is no evidence whatever to con-

nect either of the candidates in any way with these irregularities.

The petitioner waived an3\claim or right to the seat in this house

if the same shall turn upon the right to vote of those persons placed

upon the list after the opening of the polls ; and 3'our committee

are of the opinion that the election does turn upon such votes.

For the reasons hereinbefore stated, your committee refused to

recount the votes in said district, and report that the petitioner

have leave to withdraw.

[The report of the committee was accepted. H. J., 1880, p.

204.]
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George A. Gushing, Petitioner.

House, unprinted. January 22, 1880. Report by Robert L. Spear.

Recount of Votes refused.

[In this case the petitioner prayed for a recount of votes for

representative in the fifth Norfolk district, on the ground that " he

believes he was elected and that he is deprived of his seat by a

mistake in the counting of the ballots cast for representatives."

The committee reported : They have heard the statements of the

petitioner and the sitting member from said district. The peti-

tioner gave as a reason for asking a recount that it appeared b}'

the returns that he received a less number of votes than the com-

bined votes of Messrs. Butler and Adams (democratic candidates

for governor) in the town of Quincy, and thought there must be

an error in the count. Your committee, following the precedents

of this house, as shown in McManus^ Petitioner, ante^ p. 215,

report that the petitioner have leave to withdraw. The report of

the committee was accepted. H. J., 1880, p. 65.]
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HOUSE— COMMITTf:E OX ELECTIONS, 1881.

Messrs. Siimner Albee of Cambridge, Chairman; Charles O. Parmex-

TER of Amherst, James A. Crowell of New Bedford, Ira Y. Ken-

dall of Atliol, Oliver W. Robbins of Pittsfield, Edward P. Butler
of Boston, and TnioxnY A. Murphy of Boston.

Emery Grover v. James McTntosh.

House Document, No. 97. February 16, 1881. Report by C. O. Parmenter.

[In this case the votes of the town of Needham were recounted

by the committee, on the ground that, after having been dul}'

counted and sealed up as required by law, they were deposited

and remained for two weeks, in the town safe, in the town house, —
the combination of the lock being known to the selectmen, to the

chairman of the school committee, and to the janitor of the build-

ing, so that the votes inight have been tampered with. As recount-

ing votes that had been tampered with would merely make the

fraud successful, the case is of no value as a precedent. Bushrod

Morse appeared for the sitting member.']

TV. F. Claflin et al. v. Owen Wood.

House Document, No. 150. March 14, 1881. Report by Messrs. Albee,

Parmenter, Crowell, Kendall and Butler;— Messrs. Robbins and

Murphy dissenting.

Petition for seat. Parties. It is not necessary that the party claiming the seat,

or entitled to it, if the sitting member is ousted, should bring the petition for the

seat, or even sign it with others.

Recount of Votes grarUed. Where the vote of a town as first counted would elect

the petitioner, and by a recount .four less votes were found for him, so that the

sitting member was returned by a plurality in the district,— the committee, con-

sidering it probable that a mistake was made in the count, recounted the votes of

that town.

Registration of Voters. Time of. A person cannot be registered as a voter after

the expiration of the time fixed by law, and if not qualified then he has no legal

right to vote, so that where a person does not pay the tax, necessary to qualify liim
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as a voter, until the day of election, the payment is made too late to entitle him to

vote sit such election, and his vote, if cast, mu«t be rejected.

Qualijication of Voters. Residence. A person unmarried, bom and brought up
in Franklin, residing there with his parents until May, 1879, then going to work in

Hopkinton, remaining there, except for the period from November, 1879, to Feb-

ruary, 1880, which period he spent with his parents in Franklin, being taxed in both

towns in May, 1880, but asking for an abatement in Hopkinton on the ground that

he was taxed in Franklin and wanted to retain his home there, because for part of

the year he was without work in Hopkinton, paying his tax there only upon a tax

warrant against him, and getting it abated after the election, paying his tax in

Franklin, was not a resident of Hopkinton qualified to vote there in the election of

1880.

Same. Register of Voters as Evidence. The fact that a person's name is on the

register of voters in a town is not conclusive that such person is a qualified voter in

such town, but in an election controversy his qualifications can be inquired into by

the house of representatives, and if found unqualified, his vote will be rejected.

Albert E. Pillsbury and T. G. Kent appeared for petitioners,

and submitted the following authorities to the effect that the con-

testant himself need not petition unless he chooses :
—

To the effect that the validity of an election ma}' he inquired

into on motion, without petition from any person : Hopkinton

case, Mass. Election Cases, Gushing, S. & J. 6
;

Dunstable^ lb.

15 ; John Williams, lb. 19 ; Steere's case, ante, p. 20.

For a case in which the selectmen petitioned for an investigation

into the election, Sheffield and Mt. Washington^ Mass. Election

Cases, Cashing, S. & J. 46 ; a case in which the petitioner who

claimed the seat was himself ineligible, notwithstanding which the

house unseated the sitting member, Jenkins v. Shaio, ante, p. 266.

In which other persons than those claiming the seat have peti-

tioned : Haws v. Darling, ante, p. 18 ; Howe's case, ante, p. 3
;

Day V. Taft, ante, p. 35 ; Pierce v. Brown, ante, p. 92 ; Pease

V. Powell, ante, p. 108 ; Wait v. Ingalls, ante, p. 133 ; Keith

V. Mayhew, ante, p. 239 ; McGibbons v. Walden, ante, p. 289.

Cushing's work on Law and Practice of Legislative Assemblies,

§ 150.

McCrary on Elections, § 350.

Patrick A. Collins appeared for sitting member.

The Committee on Elections, to whom was referred the petition of

W. F. ClaQin and others, for a recount of the votes cast for repre-

sentative in the thirtieth Middlesex district, and for an investigation

of certain alleged illegal voting for representative in said district,

have met the petitioners and the sitting member, heard their evi-

dence and the arguments of counsel, and have considered the

same, and present the following report :— 1. The petitioners repre-

sent that the votes for representative in said district were not

correctly counted, and that, if they had been, the result would have
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shown that John A. Woodbur}' and not Oweu Wood, the sitting

member, was elected and is entitled to a seat in this house, and

they pra}' for a recount of said votes.

2. The}" further represent that, if said count is correct, the said

John A. Woodburj^ is still entitled to a seat, because they say that

twentj'-one persons not entitled to vote for representative at said

election were allowed to vote, and did vote, all of whom cast their

votes for said Owen Wood ; and that, if said illegal votes had been

rejected, the said John A. Woodbury- would have been found and

declared to have been elected as representative of said district

;

and they pra}' for an investigation of the matter of said illegal

voting, and that said John A. Woodbury may be awarded said seat,

if found entitled thereto.

At the hearing, counsel for the sitting member objected to any

proceedings under the petition, because it was not the petition of

the party claiming the seat, and because he had not even signed it

jointly with the other petitioners, and claimed that the petitioners

had no right to contest the seat of the respondent. But the ob-

jection was overruled, the committee being of the opinion that on

principle and by precedent the petition was properly brought. See

Gushing on Law and Practice of Legislative Assemblies, § 150,

and also McCrary on Elections, § 350. This has been the practice

in Massachusetts for at least twenty-five years. It appeared that,

when the vote of Ashland was first counted, it was announced that

232 votes had been cast for John A. Woodbury, which, if correct,

would have elected him by a plurality of one vote ; but on a sub-

sequent recounting it was found tbat Ashland had given him but

228 votes, which was the number as finally allowed him in the offi-

cial return ; and as it seemed to the committee not improbable that

a mistake might have been made, and especially as the majority in

the whole district was so small, they decided to recount the vote of

the district, which they did with the following result, viz. :
—

Id Hopkinton the whole number of votes cast was . . . 873

of which Owen Wood had 486

and John A. Woodbury had 387

In Ashland the whole number was 360

Owen Wood had 132

John A. Woodbury had 228

Making the result in the district as follows :
—

Whole number, 1,233

Owen Wood had 618

John A. Woodbury had 615

Giving Owen Wood a plurality of three votes.
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Among the ballots in Ashland the committee found one sticker

on which was printed For representative, Owen Wood," which

did not have the appearance of having been pasted on any ballot

and fallen ofl'; and whether some person cast it as a vote for rep-

resentative, or whether it got among the ballots bj' accident, or in

what other way it cams there, the committee are unable to decide.

They did not include it in their C Hint.

The committee next proceeded to consider the second part of the

petitioner's claim, to wit, the illegal voting.

On motion of the counsel for the sitting member, the petitioners

were ordered to file written specfications of tho grounds on which

they claim that illegal votes were cast, and they by their coun el

filed the following :
—

House of Representatives.

In the matter of the petition of Claflin ct als., that the seat of Represen-

tative of the Third Middlesex District be awarded to John A. Wood-
bury.

SPECIFICATIONS UNDER PETITION.

The petitioners expect to prove, under said petition, the following

facts :
—

1. That one L. II. Wakefield voted in Hopkinton at the election in

controversy, and voted for Owen Wood lor representative, said Wake-
field not being a legal voter at said election, in that he had not paid, in

accordance with law, any tax assessed upon him within two years, so as

to entitle him to registry as a legal voter.

2. That one Timothy Connolly voted at said election in Hopkinton,

and voted for Owen Wood for representative, said Connolly not being a

legal voter at said election, in that he was not an inhabitant of said

Hopkinton, but was, and for more than six months previously had been,

an inhabitant of the town of Franklin.

3. That twenty-two other persons voted in Hopkinton at said election,

and voted for Owen Wood for representative, said twenty-two persons

not being" legal voters, in that they could not at the time of said election

read the Constitution of the Commonwealth, and write their own names,

and not being within any of the exceptions prescribed by article 20 ot

the amendments to said Constitution.

A. E. PILLSBURY,
For the Petitioners.

Having obtained leave of the house the committee went to Hop-

kinton, taking with them a stenographer, and spent one afternoon

and evening taking tcstimonj% and examined a large number of

witnesses. The subsequent hearings were had at the state house.

First Specification. — B}' Statute of 1879, chap. 37,* in "all

towns " registration ceases at ten o'clock in the afternoon of the

Saturday next preceding the day of any election. And the com-

mittee are of the opinion that a voter cannot qualify after that time,

* Pub. Stats., chap. 6, sect. 23.
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and if not qualified then he has no legal right to vote at the elec-

tion. It clearly appears on the testimon}' that one Lucius H.

Wakefield had for many years resided in Hopkinton and voted

there ; that the taxes assessed upon him for the years 1879 and

1880 were in no part paid till the forenoon of election day, November

the second,— when in the town hall, while the voting was going on,

he sought out the collector of taxes, and paid to him his poll tax

(two dollars), as he sa\'s, for 1880. The taxes assessed upon him

for 1879 were paid subsequently to a constable of the town, and

received by the collector of taxes Nov. 29, 1880. Until the pay-

ment of the two dollars on election da}', he had not paid any tax

assessed upon him within two years of the election, and that

payment was made too late to qualif}' him to vote. Nevertheless

he voted at said election.

Second Specijication. — It appears that Timothy Connolly was,

at the time of the election, twent}'- two years and seven months

old ; that he was unmarried ; that he was born in the town of

Franklin, where his parents have for a long time resided, and that

place had always been his home, certainly until he came to work

in Hopkinton in May, 1879. He states that he had been at work

in Hopkinton all the time since, except from November, 1879, to

Februar}', 1880, which interval he spent with his parents in Frank-

lin. He was taxed in Ma}^ 1880, in Hopkinton and in Franklin,

a poll tax. When called upon to pa}' his taxes in Hopkinton, he

applied to the assessors to have them abated, on the ground that he

was taxed in Franklin and wanted to retain his home there, for the

reason that for a part of the year he was without work in Hopkinton.

He was finall}' compelled to pay his tax to a constable on a tax

warrant against him. He also, or some one for him, paid his tax

in Franklin, and he brought his receipted tax-bill to the assessors

in Hopkinton, pressed his application for abatement, and some

time soon after the election it was abated, as appeared by the tes-

timon}' of one of the assessors, and b}" a certificate of abatement

of taxes in Hopkinton put into the case. He voted in Hopkinton.

A majority of the committee are of the opinion that it was clearly

his intention to keep up his residence in Franklin, and that he had

so expressed his intention
;
and, notwithstanding his vote in Hop-

kinton, his intent still to be domiciled in Franklin was apparent by

his pressing his claim for the abatement of his poll tax in Hopkinton

after the election was over.

Third Specijication. In regard to the third specification, the

committee find that the following persons voted in Hopkinton at

said election who could not at the date of said election write their

names, and neither of whom was within any of the exceptions
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named in article 20 of the amendments to the Constitution, viz.

:

John O'Brien, John B. Donnelh', Michael McLaughlin, John Hef-

feran, Patrick Flahert}', Thomas O'Connell, Martin Curran.

In regard to all these persons, witnesses who had known them

for a long time, and whose business had required them to take of

them receipts for money paid, testified that they said they could

not write, — that in giving their receipts they had never signed

their names, always making their cross after their names had been

written by others ; and there was no evidence otTered that either

of them ever had or could write his name or anything else.

And the committee find that all these nine persons, Lucius 11.

Wakefield, Timothy Connoll}', John O'Brien, John B. Donnelly,

Michael McLaughlin, John Heflferan, Patrick Flaherty, Thomas
O'Connell and ISIartin Curran, voted for Owen Wood for represen-

tative. Wakefield testified that he so voted. Mr. Woodbury

testified that he was present and saw AVakefield and John O'Brien

deposit ballots for Owen Wood. ConnoU}* told Mr. Woodbury that

he voted for Wood, and Johu B Donnelly testified that he told one

Madden that he voted for Wood, although on the witness-stand he

declined to state for whom he voted. Connolly aud Donnell}', as

well as all the others above named, were reputed to be democrats,

always had acted with that party, aud by canvassing committees

and others active in the politics of the town had always been classed

with that part}', and were so classed at the last election. And
there was no evidence offered or claim made that either of them

had ever acted or voted otherwise than with that party. There

were but two candidates voted for, for representative : Owen Wood,

democrat, and John A. Woodbury, republican. Vide Cushing's

Law of Legislative Assemblies, § 199. McCrary on Elections §

298, 299, 300.*

Counsel for the sitting member introduced the register of the

town of Hopkinton in evidence, and the names of all the persons

found by this report to have voted illegally were found entered

thereon ; and it was claimed that this register was conclusive evi-

dence of the qualification to vote of all persons whose names were

found thereon, and that the committee could not go behind the

register and inquire into the qualification of any such person, ex-

cept for fraud duly alleged and proved. But a majority of the

committee were of a different opinion, and overruled the point

taken.

(A copy of the evidence on the second branch of the petition,

As to proper evidence to prove how person voted, see Palmer v. Howe, ante, 145,

and editorial note with authorities thereto.
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was taken down by the stenographer, and reported b}' the com-

mittee.)

The conclusions to which the majority of the committee have

come make the vote as follows :
—

The whole number of votes returned for Owea Wood was, . . 618

Deduct illegal votes cast for him, 9

Leaves the whole number of legal votes cast for Owen Wood, . 609

Whole number of votes cast for John A. Woodbury, . . .615
Deduct the number of legal votes cast for Owen Wood, . . . 609

Leaves a plurality for Woodbury of, 6

The majority of the committee therefore report the accompan}"-

ing resolution.

[The resolution declared that the petitioner was duly elected, and

entitled to the seat. The resolution was rejected by the house, H.

J., 1881, p. 411, so that the sitting member retained his seat. Not-

withstanding the action of the house, the editors publish the report

of the committee as valuable as a precedent. They doubt, how-
ever, whether the action of the committee in recounting the votes

for the reasons stated, is in accordance with the practice and prec-

edents established by the house. 1
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SENATE, 1883.

Special Committee on Beturns of votes for Senators: Hon. Edward P.

LoRiNG, Hon. Walter N. Mason, and Hon. Charles A. Sa^-ward.

Petitions of John B. Whitaker and John "W. Cummings.

Senate Document, No. 9. January 16, 1883. Report by all the Committee.

Ballot, Form of. The provisions of the statute (Pub. Stats, chap. 7, sect. 1), that

oflBcers shall be voted for upon one ballot, are directory ; and where a voter took the

regular ballot of one party, and erased from it all names but that of the candidate

for governor, and then took the regular ballot of the opposing party and erased from

it only the name of the candidate for governor, and then placed the two papers in an

envelope, and deposited it in the ballot-box, it was heldy that the vote for senator

upon such ballot should be counted.

Envelope. Use of Unofficial A ballot enclosed in a colored envelope, not of the

kind prescribed by the statute, and deposited in the ballot-box, without challenge

or objection from the election officers, or notice that it was not of the proper kind,

should be counted; although the statute (Pub. Stats, chap. 7, sect. 4), provides that

no other envelope than those prescribed shall be used at the polls.

Qualification of Voters. Xaturalization. While it will be presumed that an alien

bom person, voting at an election, has been naturalized, the presumption is overcome

by proof that he had not been in the country the required length of time to be

entitled to naturalization, neither the voter himself nor his certificate of naturaliza-

tion being produced before the committee ; and his vote should be rejected.

Qualification of Voter. Name not on Check-list. When the name of a person is

not on the voting list, and he has not asked to have it placed there, he has no right

to vote, and if he votes, his vote should be rejected.

Same. Xatne stricken off in one Ward. Where the name of a person is on the

check-list in a ward of a city, and he has a right to vote in that ward, he has no

right to vote in another ward of the city, and if he so votes, his vote should be

rejected.

Charles J. Notes for Mr. Whitaker.

The Committee on Returns of Senatorial Votes, to whom was

referred the petitions of John B. Whitaker and John W. Cum-

mings, each claiming to have been elected senator in tlie second

Bristol district, have duly considered the same, and report as fol-

lows :
—

At the election for senator in the second Bristol district, 6,137

votes were cast for senator in said district ; of these, John B.

Whitaker had 2,917, John W. Cummings had 2,917, Joseph W.
Osborne had 290, and all others 13, as appeared from the returns

from said district ; and there was declared to be no choice.
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At the hearing the onl}- matters in dispute were relative to 4

votes east in the city of Fall River in said district.

John B. Whitaker, the republican candidate for senator in said

district, claimed that a vote cast by Samuel Sumner in ward 6 for

said Whitaker, which was rejected by the ward officers and by the

mayor and aldermen in a recount made by them on Nov. 9, 1882,

should be counted ; and that a vote cast by one William Isherwood

for John AY. Cummings, the democratic candidate for senator in

said district, which was counted by said ward officers and b}' said

mayor and aldermen, should not be counted, because said Isher-

wood was of foreign birth, and had not been naturalized.

On the other hand, said John W. Cummings claimed that said

Sumner's vote should not be counted, because it was not upon one

ballot, and because it was put in a common envelope instead of the

statute envelope, and because the envelope was not sealed.

Said Cummings also claimed that the vote of John T. Graham,

which was cast in ward 1 for said Whitaker, and which was counted

for him, should be rejected, for the reason that said Graham was

not a voter in said ward, and his name was not on the check list

of said ward.

Said Cummings also claimed that a vote cast in ward 5 b}'

Edward Mitchell for said Whitaker, and counted for him, should

be rejected, because said Mitchell's name was not upon the check

list of said ward.

It appeared in evidence that Samuel Sumner was a legal voter-

in ward G, that he was duly registered, and his name was upon the

check list of said ward.

That said Sumner went to the ward-room, obtained a regular

democratic ticket, and with a pencil erased all the names therefrom

except that of Benjamin F. Butler for governor, and procured a

regular republican ticket on which was the name of John B. Whit-

aker for senator, second Bristol district, and erased therefrom the

name of Robert R. Bishop for governor, and retaining all the other

names thereon, including that of John B. Whitaker for senator,

second Bristol district, and folded the two tickets thus erased and

put them in a colored envelope, but not the one prescribed by the

Public Statutes, chap. 7, and endorsed on said envelope his name
and street on which he resided, to wit :

" Samuel Sumner, 51 Canal

Street," and deposited the same in the ballot-box.

It did not appear that Sumner asked for the statute envelope, or

that the warden notified him that the envelope used by him was

not the right kind, or gave him any information about the matter.

Neither did it appear whether the envelope was sealed at the
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time it was deposited in the box, or not. The vote was not chal-

lenged.

The Public Statutes, chap. 7, sect. 1, provides that in the election

of national, state, district and county oflBcers, the same shall be

voted for on one ballot.

The committee are of the opinion that this provision of the

statute is director}^ " and as there could be no doubt of the intent

of the voter, and no uncertainty as to the whole number of ballots

cast," the fact that it was on two separate pieces of paper does not

invalidate it. Case of Danvers^ Mass. Election cases. Gushing,

S. & J. 648.*

The same chapter of the Public Statutes, sect. 12, provides that

no vote shall be received by the presiding officers at any election

provided for in this chapter, unless presented for deposit in the

ballot-box by the voter in person, in a sealed envelope, or open

and unfolded so that such officers can know that only one ballot is

presented. Section 4 of the same chapter provides for supplying

voters with self-sealing envelopes, and that such envelopes shall be

of uniform size and color, and bear the arms of the Commonwealth,

and that no other envelopes shall be used at the polls.

When the envelope system was first adopted, chap. 226, Acts of

1851, the statute contained an express provision that a vote de-

posited in any other manner than in a statute envelope and sealed

should not be counted. But when this act was amended, making

it optional with the voter to use the envelope or not, that provision

was stricken out from necessity, but the provision could readily

have been modified so as to apply to all ballots cast in an}' other

than the statute envelope, but it was not done.

A recent act of the legislature, incorporated in the Public Stat-

utes, chap. 7, sects. 14, 15 and 16, after describing the size of the

ballot, kind of paper, color of ink, size of type used in printing the

same, and providing a penalty for any violation in these respects,

expressly provides that any want of conformitj^ in these particulars

shall not authorize the refusal to receive or count any such ballot.

* [Note by the Editors. Ballot may he on separate Papers. A case similar to

the above arose in Kansas, and the court, taking the same view as the committee,

held that,— " A ballot, where several officers are to be voted for, is not necessarily

invalidated and to be rejected because consisting of two pieces of paper; and where,

in such case, one piece of paper contains only the title of certain township officers

and the names of the candidates therefor ; and the other only the titles and names

of the county officers and candidates therefor;— and the voter folds the one piece of

paper within the other, and olTers it to the judges of cleciiou as a single vote ; and it

it so received and deposited by them in the ballot box, and the whole is done in good

faith and the voter is a qualified elector, the vote so cast should be received and

counted." Wildman v. Anderson, 17 Kansas, 344, And see Coffey v. Edmonds, 58

Cal.o2l.]
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There is no warrant for rejecting a ballot cast in such an envelope

unless the statute expressly provides for doing so, or unless, when

all the legislation upon the subject, now in force, is taken together,

such intention becomes apparent.

There is no express provision of law for rejecting a ballot cast in

an ordinary envelope ; and when the present statutes upon the sub-

ject of elections, the manner of conducting the same, and the

method of obtaining the will of the electors through the ballot-box,

are examined, it becomes evident that it is not the design of the

statutes to nullify the will of the voter in such manner.

Under our statutes ballots are to be counted, although different

from the statute size, and although upon several pieces of paper,

when the letter of the statute requires them to be on one ; and in

case of several ballots for the same person found in one envelope,

one of them shall be counted, although it is unlawful for the voter

to deposit more than one. It seems, therefore, to be contrary to

sound reason and the spirit of our statutes and the judicial and

legislative construction of them, to hold that a ballot cast in good

faith and without fraud b}' a legal voter, who has complied with all

the provisions of law which entitle him to deposit his ballot, should

be rejectefl because it was deposited in the ballot-box in a common
envelope instead of the one prescribed by the statute.

Again, it was the duty of the warden to have refused the ballot,

and directed the voter to use the statute envelope.

But no such duty was performed b}' that officer, in this case
;

and to refuse to count a vote thus ignorautly deposited by a voter,

would open the door to gross frauds on the part of election officers,

who might intentionally let and encourage voters to deposit their

ballots in such envelopes, in order that they might be rejected in

the count, and thus materially affect the result in the interest of

one part3' or the other.

There was no evidence as to whether the envelope was sealed or

not when it was deposited. The onh^ evidence upon the subject

was that it was unsealed when it was taken out of the box by the

counting officers.

The presumption is, till the contrarj' appears, that the envelope

was sealed when it was deposited. Case of JS'orth Chelsea, Mass.

Election Cases, Gushing, S. & J. 644.

The committee are therefore of the opinion that none of the

grounds presented for rejecting the Sumner vote are tenable, and

that it should be counted for John B. Whitaker.*

* [ Note by the Editors. Counting Ballots deposited in unofficial Envelopes, or

not ofthe Form prescribed hy Statute. The question whether ballots in unofficial envel-

opes, or not in the form prescribed by statute, can be counted, is a question of statute
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It further appeared in evidence from the warden, that one Wil-

liam Isherwood entered the ward-room of ward 5, and approached

the ballot-box to deposit his ballot, that his name was called and

checked, and he had his hand over the box, with the ballot in his

construction. Unless the statute expressly or by necessary implication forbids the

counting of such ballots, they should be counted, if once deposited in the ballot-

box, even if irregular in form. The general rule for the construction of election

statutes is thus stated by Judge Cooley :
" Election statutes arc to be tested like other

statutes, but with a leaning to liberality in view of the great public purposes which

they accomplish ; and except where they specifically provide that a thing shall be

done in the manner indicated and not otherwise, their provisions designed merely

for the information and guidance of the officers must be regarded as directory only,

and the election will not be defeated by a failure to comply with them, provided

the irregularity has not hindered any who were entitled from exercising the right of

suffrage, or rendered doubtful the evidences from which the result was to be de-

clared." Constitutional Limitations (5th ed.), p. 777. As a rule, however, negative

words in a statute, expressly forbidding the counting of informal votes, make the

statute mandatory, — and such votes must be thrown out in an election controversy.

So in Missouri, under a statute providing that all ballots cast should be numbered,

and that unnumbered ballots should not be counted, it was held that the election of

an officer by unnumbered ballots was invalid. West v. Ross, 53 Mo. 350. And
under a by-law of a religious society, that ballots containing anything besides the

names should not be counted,— the court in Pennsylvania held that ballots upon

which an eagle was engraved could not be counted. Commonioeallh v. Woelper, 3

Ser. & R. (Penn.) 29.

For the purpose of securing to the voter the privilege of secresy, necessarily in-

volved in ballot-voting, many of the States have prescribed by statute, the size, color,

type, etc., of the ballot to be used, and expressly provided that no other ballots shall

be counted But these statutes have almost invariably received a liberal construc-

tion from the courts in passing upon the question, whether the ballots in question

conformed to the statute requirement. So, paper tinged with blue was regarded as

"white" within the meaning of the statute. People v. Kildnff, 15 111.492. The

words " Republican Ticket " on the ballot were not regarded as a distinguishing

mark or embellishment, in Stanley v. Manly, 35 Ind. 275. Nor were the words

"City Union Ticket," Drulinerv. State, 29 Ind. 308. Printing the names on the

ballot so that they could be seen through the paper, does not invalidate it. State v.

Adams, 65 Ind. 393. If the statute prescribes simply plain white paper for the bal-

lots, no grade, quality, or thickness of paper is required, and absolute uniformity is

not necessary. State v. IVasson, 99 Ind. 261. And see for similar decisions. Turner

V. Drake, 71 Mo. 285; Roller v. Truesdale, 26 Ohio St. 586: Applegate v. Eagan, 74

Mo. 258; Millholland v. Bryant, 39 Ind. 363-; People v. Bates, 11 Mich. 362. In

Kirk v. Rhoads, 46 Cal. 398, the court distinguishes, under the California statute,

between matters over which the elector has no control, and matters entirely within

his control : — " Whether the paper on which his ballot was printed was furnished

by the secretary of state or not, or upon paper in every respect precisely like such

paper, or whether it is four inches in width and twelve inches in length, or falls short

of the measurement by an eighth or a sixth or a fourth of an inch, or whether it is

printed in long primer capitals or not, or whether it is single or double leaded; these

are matters over which the great majority of electors have no control, and about

some of which they are entirely ignorant. The ballots are always furnished on the

day of election by committees appointed for the purpose by the respective political

parties, or by independent candidates or their friends. The elector in but few

instances ever sees these tickets until he approaches the polls to cast his ballot, and

it would be absurd in the extreme to require him to have a rule by which he could

measure and ascertain whether his ticket exceeded or fell short of twelve inches in
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band, when his right to vote was challenged I)}' United States

Supers'isor James Crowther ; that Isherwood dropped the vote just

as he was challenged ; that the vote fell on the edge of the box,

and hung part in and part out of the box ; that the warden asked

length, by a sixth of an icib, or only by an eiplith of an inch, or whether the color

of his ticket was of the exact shade of the paper furnished by the secretary of state.

A.^in, not one elector in five hundred knows the difference between long primer

capitals, or any other capitals, or whether his ticket is single or double leaded.

It is impossible that he should know, or be able to determine these facts

There are, however, other requirements of the code within the power of the

elector to control, and these, if wilfully disregarded, should cause his ballot to be

rejected. He can see, for instance, that his ballot is free from every mark, character,

device, or thing that would enable any one to distinguish it by the back ; and if in

wilful disregard of law, he places a name, number, or other mark on it, he cannot

complain if his ballot is rejected and be loses his vote." (pp. 406, 407.) And see

}Vyma7i v. Lemon, 51 Cal. 273.

Where the Statute does not forbid the counting of such in forjnal Ballots, they should

he counted. The present statute in Massachusetts regulating the form of ballot

expressly provides, that "nothing herein contained shall authorize the refusal to

receive or connt any ballot, for any want of conformity with the requirements of this

section " Pub. Stats, chap. 7, sect. 14. In regard to votes enclosed in envelopes, the

statute requires that "such envelopes shall be of uniform size and color, and

bear the arms of the Commonwealth, and no other envelopes shall be used at the

polls." Pub. Stats, chap. 7, sect. 4 ; and " no vote shall be received by the presiding

officers at any election provided for in this chapter, unless presented for deposit in

the ballot-box by the voter in person, in a sealed envelope, or open and unfolded."

Pub. Stats, chap. 7, sect. 12. The only negative words in the statute regarding

envelopes forbid the use or possibly, the reception, of votes in unofficial envelopes;

but do not forbid the counting of such votes if once received in the ballot-box. The

statute in this respect is somewhat similar to the statute in Maine, of which the

iustices of the Supreme Court recently said : "The presiding officers are to deter-

mine whether the ballot offered has a distinguishing mark or figure, so that, if

rejected, the voter may procure a ballot, if he chooses, to which no exception can be

taken. But if the ballots have distinguishing marks or figures, it is no part of the

duty of the officers of the town to make any report in reference thereto. They should

reject the ballot, if offered, when it is within the prohibition of the statute. The

statute prohibits the rejection of the ballot ' after it is received in the ballot-box.' It

is then to be counted When the ballot has been once

received in the ballot-box, neither the selectmen nor the governor and council can

refuse to count it." Opinion of Justices, 70 Me. 560, 566.

As the counting of votes, once received, in unofficial envelopes is not expressly

prohibited, the case seems to the editors to come within that class of cases where the

court refuses to import into a statute provision regarding elections, an implication

which will make it mandatory in its effect, and thereby defeat the bonafde vote of a

qualified voter. Cooley Con. Lim. (5th ed.), pp. 776, 779; McCrary Elections,

126, 133; People v. McManus, 34 Barb. (N. Y.), 620. And see the language of the

court in holding that printed votes were tcritten votes within the requirement of the

Constitution. Henshaxc v. Foster, 9 Pick. 312. The editors do not attempt to recon-

cile the decision of the senate in the above reported case, with that of the house of

representatives in 185S, in Taft v. Cole, ante, p. 45. The high character of the Com-
mittee on Elections in that year gives additional weight to the decision of the house

in that case. But in the light of the recent legislation and in that of the decisions of

the supreme judicial court (see Clark v. Board of Examiners, 126 Mass. 282, 285, and

Commonwealth v. Smith, 132 Mass. 289, 296), the editors regard the decision of the

senate in the above case as correct. As the object of the envelope is mainly to
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him if he still insisted upon the right to vote, and he answered in

the affirmative, whereupon the warden took up the ballot, having

the name of John W. Cummings on it for senator, and made the

following endorsement thereon, to wit :

—

" Isherwood, William, challenged b}- Supervisor James Crowther

for being an illegal voter." And the warden tlien put the ballot

into the box, and this ballot was counted for John W. Cummings.

Isherwood was arrested immediately b}^ the United States

marshal, and carried to Boston.

It was claimed that Isherwood was born in England, and had

not been naturalized. James Crowther testified that he knew him,

and that he had not been in this country three years at the time he

voted. United States Marshal George Low testified that after his

arrest, and while on the road to Boston, Isherwood told him he

had not been in this country three years.

It also appeared that efforts had been made to find Ishprwood,

and bring him before the committee to testify ; but he could not be

found, and John W. Cummings testified that he was frightened,

and kept out of reach. His naturalization papers were not pro-

duced.

Isherwood was dul}' registered, and his name appeared upon the

check-list of ward 5.

Judge McCrar}', in his Treatise on American Law of Elections,

§ 294, says : "It seems to be quite well settled that where one

who is alien born has voted at an election, the law presumes that

he has been naturalized until the contrary is shown."

*' But," he adds, "the very great difficult}* of proving that a

person has not been naturalized, would seem to require that slight

proof ought to be sufficient to shift the burden. Thus, if it be

shown that he claimed that aliens had the right to vote, or if he

had made declarations or admissions to the effect that he had not

been naturalized the presumption that such a voter

was duly naturalized ought to be regarded as so far overcome as to

require the party seeking to sustain his vote to produce affirmative

evidence of his naturalization."

In the light of this principle the committee are of the opinion

that the vote of Isherwood should be rejected.

conceal, and make secret the ballot, and that object can be a8 well attained in one

envelope as in another, it would seem, as said by Mr. Justice Field in Common-

wealth V. Smith, ubi supra, that "the provisions of the statutes which have been

disregarded in this case are not of the essence of the thing required to be done "

;

and whether they are directory or mandatory to the election officers in cities and

towns, " upon a case of a controverted election, brought before a legislative body

vested with the power of determining the election," they may well be held

directory only.]
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As to the vote of John T. Graham, it appeared that Graham had

lived in ward 2, and that previous to the assessment of taxes for

1882 he moved to ward 1 ; that he was assessed in both wards, and

when he went to pa}' his taxes, was told that his tax in ward 1

would be abated.

It also appeared that Graham's name had been on the check-list

of ward 1 , and was stricken off from that list on the Monday after-

noon prior to election. His name was on the check-list of ward 2,

and he was entitled to vote in that ward.

On election da\" Graham went to the ward-room of ward 1,

obtained a regular republican ticket on which was the name of John

B. Whitaker for senator for the second Bristol district, and pro-

cured a statute envelope, put this ballot into it, sealed it, and

endorsed his name on the envelope, and deposited it in the ballot-

box for ward 1, and the warden checked his name, although it was

stricken off the list by two lines drawn through it with a pen. This

ballot was counted, both by the ward officers and the aldermen, in

the recount for John B. Whitaker.

The Public Statutes, chap. 7, sect. 9, provides for a list of the

qualified voters for each voting precinct, and also expressly pro-

vides that no person shall vote at an election whose name has not

been previously placed on such list, and the supreme court has held

that such regulation " is highly reasonable and useful, calculated

to promote peace, order and celerity in the conduct of elections, and

as such to facilitate and secure this most precious right to those

who are by the Constitution entitled to enjoy it," and that it is a

valid and binding law, " to which both voters and presiding officers

at elections are authorized and bound to conform."

—

Capen v. Foster^

12 Pick. 492.

And further, Graham was not a resident of the ward in which he

voted, and had no more right to vote there or have his name put

on the voting list of that ward than a qualified voter of Beverly

has to vote in Northampton.

Your committee are of the opinion that Graham's vote should

not be counted.

As to the vote of Edward Mitchell, it appeared that he voted in

ward 5, and put the ticket on which was the name of John B.

Whitaker for senator, second Bristol District, into a statute envel-

ope, sealed it, and wrote his name on the envelope and deposited

it in the ballot-box of that ward.

It appeared that Mitchell's name was not upon the check-list

of that ward, nor upon the list of any ward in the city of Fall

River, and it was not claimed that he asked to have it put on any

check-list.
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This vote was counted for John B. Whitaker by both the ward

officers and the aldermen.

The committee are of opinion that Mitchell's vote should be

rejected upon the same ground as Graham's.

The result of the committee's findings are as follows, to wit :

From the vote of John B. AVhitaker, as relumed, to wit: 2,917,

take the votes of Graham and Mitchell, which leaves 2,915, and

add the vote of Sumner, which makes Whitaker's vote, as it should

stand, 2,916.

From the vote of John W. Cummings, as returned, to wit:

2,917, take the Isherwood vote, which leaves Cummings* vote as it

should stand, 2,916, and the result is a tie.

Your committee therefore report that there was no choice in the

election of senator in the second Bristol district.

The committee therefore report that the petitioners have leave to

withdraw, and recommend the adoption of the accompanj-ing order.

[The order provided for a precept for a new election in the dis-

trict. The report of the committee was accepted, and the order

was adopted. S. J., 1883, p. 45.]

Charles H. Allen v. Jeremiah Crowley.

Special Committee on Beturn of Votes for Senators : Hon. Edward P.

LoRiNG, Hon. John R. Baldwin, and Hon. Charles A. Sayward.

Senate Document, No. 13. January 26, 1883. Report by all the Com-
mittee.

Recount of Votes granted. The fact that the board of aldermen of a city consti-

tuting a senatorial district recounted the votes cast for senator at the same time and

in the same room where and when they were recounting the votes cast for repre-

sentatives to the general court, the names of senator and representatives being on

the same general ticket, no committee of the board, and no one member thereof

counting all the votes cast for senator, but where the votes were distributed in

parcels to members of the board " acting by twos," such members giving the results

of their counting to the city clerk, who footed and declared the aggregate result,

which was not verified by any member of the board, will warrant a recount by the

senate of votes cast for senator.

Frederic T. Greenhalge for petitioner.

This is a petition for a recount of the votes cast for senator in

the seventh Middlesex district composed of the city of Lowell.
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The petition alleges in substance as ground for the recount asked

for, that the petitioner at the election received 4,332 votes, which

was a plurality of the votes cast for senator as found and dul}'

declared b}' the ward officers of the cit}^ ; that subsequently and on

the same da}' of the election the board of aldermen of Lowell pre-

tended to recount the votes cast for senator, and declared that the

petitioner received only 4,307 votes, whilst the sitting member

received 4,334 votes and was elected.

The petitioner further alleged that he believed and had reason to

believe that there were great inaccuracies in said recount and that

many errors were made therein by reason of the "misapplication

of the legal principles governing such matters." The specific

prayer of the petition is that the said returns, recount and votes

may be examined by the senate, and revised and corrected a3 law

and justice may require. The committee was of the opinion that

prima facie no ground for a recount by the senate was set forth in

the petition, and called upon the petitioner, as was done in Clapp

V. Sherman^ ante^ p. 307, to furnish specifications of any errors or

inaccuracies upon which he relied, and also of all " misapplications

of the legal principles governing such matters."

Whereupon, the petitioner filed with the committee a statement,

the main allegations of which are that the said board of aldermen

recounted the senatorial votes and the votes for representatives to

the general court for the several districts in Lowell, at the same

time and in the same room ; and that no committee and no one

member of said board counted all the votes for senator, but that

the votes were parcelled out to different members of the board

acting in couples, and that the results as found were given to the

city clerk, who made the footing to show the aggregate result and

that this footing was not verified by any member of the board.

Thereupon, the committee decided to give a preliminary hearing

to the parties, and summoned the entire board of aldermen of Lowell.

At the hearing, it fully appeared that the material allegations in

the specifications were fully sustained, and the committee believing

that the board of aldermen had not made the " examination " pro-

vided in Pub. Stats., chap. 7, sect. 36, voted to recount the votes

themselves.

Each member of the committee handled and counted every vote,

and the committee declared the result to be that Hon. Charles. H.

Allen had a plurality of twenty-five votes over Hon. Jeremiah

Crowley, and was duly elected.

By the return of the board of aldermen of Lowell it appeared

that Jeremiah Crowle}^ had 4,334 votes and Charles H. Allen had

4,307 votes.
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The committee find and report, that Hon. Jeremiah Crowley was
not elected to the senate from the seventh Middlesex senatorial

district, and is not entitled to hold the seat occupied by hira ; and

thfit Charles H. Allen was duly elected to the senate from the

seventh Middlesex senatorial district, and is entitled to take the

seat therein.

[The report of the committee was accepted. S. J., 1883, p. 76.]

John F. McMahan v. James A. McGeough.

Special Committee on lieturn of Votes for Senators— Hon, Edward P.

LoRixG, Hon. John R. Baldwin, and Hon. Charles A. Sayward.

Senate, unprinted. January 10, 1883. Report by Mr. Loring, Chairman.

Recount of Votes refused. The fact that the board of aldermen of Boston con-

sumed not more than one hour in recounting the ballots cast in the district for sena-

tor will not Justify a recount by the senate.

Same. The fact that the board of aldermen of Boston has frequently, in the past,

changed the results of elections, as declared by the precinct and ward officers, by

recounts of the ballots cast, will not justify a recount of the vote for senator by the

senate, in the absence of evidence that the board of aldermen for the year in

which a controverted election is held, habitually miscounted ballots.

Same. The senate will not recount the ballots cast for a senator in one of the

Suffolk districts, because there is a possibility that a recount by the board of alder-

men of Boston was erroneous and wrong.

Same. Rule that votes will not be recounted merely because the plurality is s^mall

reaffirmed.

The Committee on Return of Votes for Senators, to whom was

referred the petition of John F. McMahan for a recount of the votes

in the fifth Suffolk senatorial district, having met the petitioner and

the sitting member, and having heard the statements of both parties,

submit the following report

:

The fifth Suff'olk senatorial district consists of wards 13, 14 and

15, in th- city of Boston. By the return of the ward oflScers duly

made it appeared that the petitioner was elected by a plurality of

106 votes. Thereupon the sitting member asked the board of

aldermen to recount the ballots. The}^ did recount the same, and

declared the result to be the election of the sitting member by a

plurality of forty-one votes.
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The petitioner claimed the seat for two reasons, as set forth in

his petition as follows • For fraud practised by the election officers

in the first precinct of ward 13, where the name of the petitioner

was erased or pasted over, after the ballots had been deposited in

the ballot-box. Because the recount by the board of aldermen is

erroneous and wrong.

At the hearing before the committee the petitioner withdrew the

charge of fraud and rested his case on the second specification, to

wit, that the recount was erroneous and wrong. The principle be-

ing well established that a recount will not be granted b}' the senate

for no other reason than that the pluralit}' against a claimant is

small, the committee called upon the petitioner to show wh}^ the

recount was erroneous and wrong.

Whereupon the petitioner stated that the ballots of the district

in question were recounted between the hours of eight and ten

o'clock of the night of the election, and he believed that not more

than one hour was devoted to that service by the board of alder-

men, a time claimed by the petitioner as being too short for an

accurate performance of that duty.

And, second, that the board of aldermen of Boston has, so often,

in the past, changed the result of elections by recounts, that it is

probable a mistake was made in this particular case, which another

count b}' your committee would be likely to detect.

Your committee, taking the case most strongly in favor of the

petitioner, and granting for the purpose of the argument that not

more than one hour was occupied, b}' the board of aldermen of Bos-

ton, in recounting the ballots of the fifth SuflTolk senatorial district,

do not regard that fact as sufficient to justify them in recounting

the votes.

Upon the second point, it was not claimed by the petitioner that

the board of aldermen of Boston for the j^ear 1882 habitually mis-

counted ballots for officers elected by the people, and your com-

mittee decline to recount the ballots because there is a possibility

that the count by the said board of aldermen was erroneous and

wrong.

It may be well to add that the petitioner and the sitting member
both belong to the same political party.

The committee find and report that the sitting member James A.

McGeough is entitled to the seat now occupied by him, and recom-

mend that the petitioner have leave to withdraw.

[The report of the committee was accepted. S. J., 1883, p. 31.]
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HOUSE—COMMITTEE ON ELECTIONS, 1883.

Messrs. George A. O. Ernst of Boston, Chairman; James "W. Switzer
of Lynn, James R. Entwistle of Framingham, Herbert L. Pkck of

Taunton, Samuel I. Rice of Northborough, Henry J. White of Wes-
ton, and Franklin I. Webster of Montague.

Joel W. Harris v. David M. Richardson.

House Document, No. 14. January 19, 1883. Report by George A. 0.

Ernst, Chairman.

Recoioit of Votes refused. Where two reputable persons, not selectmen orswom,
assisted in counting the votes,— all votes, however, cither during the election, or at

its close and before the vote was declared, having been counted by the selectmen, —
it was held, that while the practice of allowing unsworn and unofficial persons to

handle and count the ballots was censuraljle, it is not sufficient ground for a re-

count of the votes by the house of representatives.

T. G. Kent for petitioner.

The Committee on Elections, to whom was referred the petition

of Joel W. Harris for a recount of votes cast, and that he may be

admitted as representative for the second Worcester representative

^district, have considered the same, and report as follows :
—

At the election in November last, the petitioner, according to the

oflScial returns, received 1,026 votes, and the sitting member,

David M. Richardson, received 1,046 votes. The petitioner

alleges that in the haste and confusion incident to the sorting and

counting such a large number of votes, he believes that errors

were made in counting the ballots, and that, if correctly counted,

it would appear that he received more votes than the sitting mem-
ber, and should have been declared elected.

At the hearing, the only evidence offered of error in the count

was that in the town of Milford in said district, two persons, —
neither of whom was a 'selectman of said town, or had been

sworn, —were present, and assisted in the sorting and counting of

the ballots cast in said town. It was agreed, however, that dur-

ing the pendency of the election, or at its close, and before the

ballot was declared, the votes were all counted by the selectmen

;

that the persons thus assisting were reputable, and no charge is

made that they were not honest men. There was no charge of

fraud of any sort, nor of specific error. But it was claimed that
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as the statute (Pub. Stats., chap. 7, § 26) expressly provides

that '* the votes ia elections for national, state, count}', and dis-

trict officers shall be received, sorted and counted by the select-

men," they had no right to call in outside assistance, and the mere

fact of their so doing was of itself sufficient reason for assuming

error and ordering a recount.

This question of the right of selectmen to appoint tellers has

arisen in several different forms, in previous election cases. And,

although the practice has been uniformly condemned, we find no

case which decides that it is of itself a ground for recounting the

votes.

In 1852, in this house, the election of the member from Chester

was contested on this ground, among others, that two persons,

neither of whom was a selectman, nor had been sworn, assisted in

counting the ballots. The committee, in their report, say " such

a practice or custom should under no circumstances exist, it being

the duty of the selectmen to receive, assort and count the votes

without any assistance except that of the town clerk. The ballot-

box cannot be too scrupulously guarded, even b}' those officers to

whose supervision it is entrusted, and who are sworn to the faithful

performance of their duties." But it was not considered sufficient

ground for unseating the member, and the petitioner was given

leave to withdraw. Case of Chester, Mass. Election Cases, Cush-

ing S. & J., 664. Your committee do not perceive any difference

in principle between that case and the present. They concur in

censuring the practice of permitting unsworn and unofficial persons

to handle and count the ballots. But where, as in this case, the

tellers are admitted to have been reputable men, and there is no

charge of fraud or incompetence ; where their work was gone over

and verified by the selectmen and officiall}' certified b}' them as

correct, we cannot consider the mere fact that they assisted in the

count as sufficient ground for inferring error or allowing a recount.

In cases arising in this house in 1875 (J/c3/a7iws, ante^ p. 215
;

State V. Green, ante, p. 226) substantially the same point was

decided in accordance with the views here expressed.

The committee therefore recommend that the petitioner have

leave to withdraw.

[The report of the committee was accepted. H. J., 1883, p. 73.]
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Franklin Pease, Petitioner.

House Document, No. 28. January 26, 1883. Report by George A. O.

Ernst, Chairman.

Irregularity in Count, not avoid Election. The fact that the selectmen of a town,

following a custom which had existed for three or four years, appointed as tellers

three reputable persons to sort and count the votes, who, without Ijcing sworn, per-

formed that duty, the selectmen taking no part in the count, but simply accepting

the result as correct, will not invalidate the election or return in that town.

Henry Winn for petitioner.

Harris C. Hartwell for W. W. Foster.

The Committee on Elections, to whom was referred the petition

of Franklin Pease, for the seat as representative from the fourth

Franklin representative district, submit the following report :
—

The fourth Franklin representative district is composed of tiie

towns of DeerGeld, Conway and Whatel^'. At the election in

November, there were three candidates for representative, — Mr.

Foster, Mr. Allis, and the petitioner, Mr. Pease. The vote of the

several towns in said district was, according to the returns, as

follows :
—

Foster. Allis. Pease. Total.

Deerfield, . . 252 132 49 433

Conway, 6 74 184 264

Whately, . 60 112 32 204

318 318 265 901

From the above table it will be seen that the total vote of the

town of Deerfield was almost one-half of the total vote of the

entire district— nearly equal to the total combined vote of the

other towns. In Deerfield, the petitioner received but 49 votes

out of a total of 433. In Conway and Whately, taken together,

he received a plurality. He now asks that, in consequence of an

alleged irregularity on the part of the selectmen of the town of

Deerfield, the entire vote of said town shall be thrown out, and

that he be declared elected, as having received a plurality in the

remaining towns.

In his petition, he also alleges that the ballots were not sealed

up before the adjournment of the meeting at which the}' were cast,

as the law directs, and that there were various other irregularities

in the conduct of said election in the town of Deerfield. But, at

the hearing, he expressly waived this, admitting that the ballots
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were sealed, and that the conduct of the election was in all respects

regular, with the following exception :

The selectmen of the town of Deerlield, following a custom in

vogue there for the past three or four years, appointed three

tellers at the election, to sort and count the ballots. These tellers

were admitted to be well known and highly respected citizens, of

undoubted integrity ; but the}' were not members of the board of

selectmen, nor were they sworn. They sat at a table, some three

or four feet distant from where the selectmen were receiving the

ballots, and from time to time, during the day, the ballots were

removed from the ballot-box by the selectmen, and turned over to

the tellers, who then sorted and counted them. No member of the

board of selectmen at any time personally sorted or counted any

of the ballots, nor was any attempt made by them, or any of

them, to verify the figures given b}^ the tellers. They accepted the

result as correct, and made their official return in accordance there-

with. No claim, however, was made that, so far as the petitioner

is concerned, the count was incorrect, nor that he would, under

any circumstances, be entitled to more than the forty-nine votes

with which he was credited.

The petitioner was represented at the hearing by counsel, who

submitted a very able and elaborate brief, reviewing the prece-

dents, and claiming that, as the selectmen had not followed the

strict letter of the statute, and themselves in person " sorted and

counted the ballots," the election in their town was illegal and

void.

He admits, however, that although this question has been many
times before the house, he "cannot find that the house has ever

directly decided " it. By his own showing, from the 3^ear 1852

down to the present time, numerous cases have arisen involving

the question of the right of selectmen to appoint tellers, and com-

mittees have administered orthodox condemnation ; but not one

has ever gone so far as to hold that their appointment invalidated

the election. Is it not fair to presume, then, that if it were a

ground of avoidance, some one of the committees would have so

held? But he admits that none did. And he is obliged to exer-

cise ver}^ considerable ingenuity to overcome the force of the case

of Arnold v. Champney {ante, p. 121). In this case, the matter

was squarel}' before the committee, and they were urged to declare

the election null and void. They declined to pronounce an opin-

ion formally, and reported the facts to the house. The house subse-

quently gave the petitioner leave to withdraw. Mr. Pease, through

his counsel, claims that this case is not authorit^^ because there is

nothing to show the grounds upon which leave to withdraw was
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given. But the question was distinctly submitted to the house for

its decision, and there seems to be no reason to doubt that such

decision was involved in the vote. At all events, the case has

since been regarded as establishing the doctrine that the appoint-

ment of tellers is ''an insufficient cause for avoiding an election."

Your committee, in reaching a decision, have been guided, to a

great degree, by the words of Mr. Justice Morton, in the case of

Elisha Strong^ petitioner, 20 Pickering, 491, who, after stating

the provie^ions of the statute touching the duties of the selectmen

(among them, at elections, " to receive, sort and count the ballots ")

and town clerk, says:— "What shall be the consequence of an

omission by the selectmen or town clerk to perform any of these

prescribed duties, and upon whom shall it fall? For a wilful

neglect of duty the officers would undoubtedly be liable to punish-

ment ; but shall the whole town be disfranchised by reason of the

fraud or negligence of their officers? This would be punishing

the innocent for the faults of the guilty. It would be more just,

and more consonant to the genius and spirit of our institutions,

to inflict severe penalties upon the misconduct, intentional or acci-

dental, of the officers, but to receive the votes whenever the}' can

be ascertained with reasonable certainty." In this case, the result

of the election, so far as the petitioner is concerned, can be ascer-

tained, not onl}' with reasonable but with absolute certainty. It

is evident, from the state of the polls, and from the evidence at the

hearing, that Mr. Pease is not the choice of the district, and if a

new election were to be held he could not be elected. His only

chance of obtaining a seat in this house rests upon this technicality.

It is fair to say that the selectmen of the town of Deerfield do

not admit that their act was illegal. The}' claim that they did

constructively sort and count the ballots, that they had a perfect

legal right to appoint tellers, that it is in accordance with precedent

in their own town, and that the practice has prevailed for many
years in most of the large towns in the Commonwealth.

Whether they had or had not the legal right, 3'our committee do

not undertake to decide. At the worst theirs was an honest, even

if erroneous, view of the law. They acted in perfect good faith,

and the petitioner was in no way injured by their act. And 3'our

committee cannot believe it wise or just, simply because of this

honest error (if it is an error,) to disfranchise an entire town, and

seat a candidate who received but 49 votes out of 433 cast in the

town, and but 265 votes out of 901 cast in the district.

The}' therefore recommend that the petitioner have leave to with-

draw.

[The report of the committee was accepted. H. J., 1883, p. 101.]
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WilliA3I W. Foster, Petitioner.

House Document, No. 42. February 2, 1883. Report by Messrs. Ernst,

SwiTi^EK, Entwistle, White, Peck and Webster,— Mr. Rice dis-

senting;.

Recount of Votes granted. Where a mistake was proved to have been made in

adding votes cast for representatives, in taking the figure 11 for two ones (1.1.) mak-
ing a difference in the result of nine votes against the petitioner (the election having

been declared a tie), the votes will be recounted.

Harris C. Hartwell for petitioner.

Hen-ry Winn for Silas W. Allis.

The Committee on Elections, to whom was referred the petition

of William W. Foster for a recount of votes cast in and for the seat

as representative for the fourth Franklin representative district,

having dul}' considered the same, beg leave to make the following

report :
—

From the official returns made by the town clerks in said district,

it appeared that the two leading candidates for representative had

each received the same number of votes, the election resulting in a

lie. The petitioner alleged, however, that the votes cast in the

town of Deerfield had not been correctly counted and added. In

support of this allegation, he produced the original tallj'-sheet kept

by the tellers, who sorted and counted the votes on election day

{vide Franklin Pease, Pet., ante, p. 374), from which it appeared

that an error had been made in adding the petitioner's votes. On
tl>is tally-sheet a portion of the petitioner's vote was set down thus :

11.3.3.1.1., etc.

In adding, the tellers mistook the 11 " for two ones (1.1.),

making a difference in the result of nine votes against the peti-

tioner. Col. B. F. Bridges, Jr., one of the tellers, testified that it

was quite late in the afternoon, about dusk, when the additions

were made, and that he had no doubt whatever that there was a

mistake.

Upon this evidence, the committee regarded it as its plain duty

to recount the votes, and accordingly summoned the town clerk of

Deerfield to appear with the ballots. The result is as follows :
—

Original. Recount.

265

Allis, . . . .
•

. 132 131

49 52

McClellan, .... 1
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Showing a gain of thirteen votes fur Foster, a loss of one for AUis,

and giving the petitioner, Mr. Foster, the election by fourteen plu-

rality.

The committee, therefore, beg to report the accompanying reso-

lution.

[The resolution declared that the petitioner was duly elected

representative, and entitled to the seat. The resolution was

adopted. H. J., 1883, p. 146.]

HOUSE—COMMITTEE ON ELECTIONS, 1884.

Messrs. Ja-MES Hewixs of Medfield, Chairman; Lorrix P. Keyes of New
Marlborough, Thomas A. Oman of Pittsfield, Chester H. Gray of

Prescott, George Elwell of Rockport, Edwin L. Burnham of West-

minster and John E. Ward of Boston

Henry Augustus Baker v, George H. Hunt.

House Document, No. 78. February 5, 1884. Report by James Hew-
INS, Chairman.

Recount of Votes granted. Where the votes in a town were counted by the town

clerk alone, during the election, until two-thirds of the whole were counted, and the

remainder were counted, some by the clerk and some by one of the selectmen, nei-

ther verifying the other's count, and a mistake of ten votes was admitted to have

been made in the announcement of the vote for the petitioner, owing, as the clerk ad-

mitted in a letter to a newspaper, to " hurrying to make the announcement," it was

held, although no objection to t^ie mode of counting was made at the meeting, the

votes should be recounted by the house of representatives.

Mistake in name of Candidate. Votes written for " Henry P. Baker" and " IT. P.

Baker" will be counted for Henry Augustus Baker, upon i)roof, that in the town

where they were thrown, he was generally known and Ci\lled Henry Paul Baker

(Paul being the name of his deceased father) ; and that at the election in that town,

two voters asked the town clerk what Baker's name was, and upon being told

Henry Paul," were seen to write upon their ballots.

Same. Votes for '* He»iry Baker" and Henry A. Baker" will be counted for

Henry Augustus Baker, although a Henry Atistin Baker lived in the same town and

was eligible to election, aiid although the local newspaper by mistake published the

name of Henry Austin Baker as one of the candidates at the nominating caucus, and

in the same item twice gave the name as Henry A. BaAer,— it appearing that the
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latter was not a candidate for election, and that Henry Augustus Baker was the

regular candidate of his party.

Same. Evidence of Intention. A voter will not be allowed to testify for whom he

intended to vote by his IwUot.

Qualification of Voters. Abatement of Tax. The assessors of a town have no

power to abate the tax of a voter, so as to atTect his right of suffrage, except upon his

application, and with his full knowledge and consent, and any attempt to abate it

without such consent will be ineffectual.

Same. The assessors of a town assessed a voter there, nearly 80 years of age, for

the year 1SS2, and afterwards, without any application from him, abated the Uix on

account of his age, infirmity and poverty, supposing that he could still remain a

voter, and did not assess him in 1883. His name remained on the voting-list until

just Ijefore the election in 1883, when although it was upon the posted list, a pencil

was drawn through his name on the list in the hands of the selectmen, with a note

that the reason was that he was not taxed. On the Saturday before the election, he

went to the selectmen's room and paid his poll tax for 1SS2 to the town collector,

taking a receipt, and then requested the selectmen to put his name on the voting-list,

which they declined to do ; — it was held that his name should have been placed on

the voting list.

Effect of refusing to register qualified Voter. Where a qualified voter has been

improperly refused the right to register or vote, and has done everything in his

power to exercise that right,— and his vote, if it had been received, would have

changed the declared result'of the election, the election must be declared void.

Chas. Theo. Russell, Jr., for petitioner,

Abraham B. Coffin /or sitting member.

The Committee on Elections, to whom was referred the petition

of Henry Augustus Baker for a recount of the votes cast in the

town of Rockland for representative from the ninth Plymouth dis-

trict, and for the seat as such representative, have considered the

same and report as follows :
—

The ninth Plymouth district is composed of the towns of Han-

over and Rockland. At the election in November last, there were

two candidates for representative, George H. Hunt, the sitting

member, and the petitioner, both of Rockland. The vote in said

towns was, according to the returns, as follows :
—

Hunt. Baker.

Rockland, 45:1: 538

Hanover, 229 134

683 672

Henry Baker had 1

Henry P. Baker had 1

H. P. Baker had 1

Henry A Baker of Rockland, 1

The petitioner claimed that the four votes for Henry, Henr}' P.,

H. P., and Hemy A., Baker, were intended and should be counted

for him. He also claimed that four votes were illegally cast for



380 MASSACHUSETTS ELECTION CASES— 1853-1885.

Mr. Hunt ; the voters not having resided for six months in the

town in which the}' voted. It will be seen that, admitting the

petitioner's allegations to be true, he was still three votes behind

the sitting member, and he relied upon a recount of the votes of

Rockland to change the result. The selectmen of Rockland were

Charles Bearce, William Forbes and Daniel G. Wheeler. The
town clerk was Ezekiel R. Studley. Mr. Studley had been town

clerk for about eleven years, and had assisted in counting the bal-

lots at State elections during that time. He occupied a table

behind the selectmen, and as soon as a ballot box was full he took

the ballots, counted them, and then put them into a large paper

bag, where they remained until delivered to your committee. Mr.

Studley counted alone until a greater part, two-thirds at least, of

the ballots had been counted. Then Mr. Wheeler came to the

table and both counted, but neither counted any ballots which the

other had counted. Mr. Bearce stood b}' the ballot box all day.

Mr. Forbes and Mr. Wheeler attended to tlie check-list until the

press of voting was over, and then Mr. Wheeler went to the table

with Mr. Studley and left Mr. Forbes to" attend to the check-list

alone. No objection was made b}^ an}^ one during the da}' to the

manner in which the votes were being counted. Mr. Bearce and

Mr. Forbes both testified that nothing occurred at the election

which led them to think that there had been a mistake, or that the

ballots were not correctly counted. The vote was declared by Mr.

Studley within twenty minutes after the polls were closed. In

announcing the vote for Mr. Baker he made a mistake of ten votes,

giving it as 528 instead of 538. In a letter to the " Rockland

Standard," he frankly acknowledged the mistake, and said it was

made " //i hurrying to make the announcement.^^

It is well established by the precedents of the house that the

mere fact of there being but a few votes between the number

thrown for the contestant and the number thrown for the sitting

member will not authorize a recount. Bart v. Babbitt^ ante, p. 174 ;

Austin V. Sweet, mite, p. 189 ; Greene v. Bridgman, ante, p. 216
;

Slate V. Green, ante, p. 226
;
Taylor v. Carney, ante, p. 228 ; Morse

V. Lonergan, ante, p. 288 ; McGibbons v. Walden,- ante, p. 289.

Section 26 of chapter 7 of the Public Statutes provides that the

votes in elections for national, state, county and district officers

shall be received, sorted and counted by the selectmen. It was there-

fore contrary to the terms of said section for tlie selectmen of

Rockland to allow the town clerk to count the votes ; and your

committee, following the example of their predecessors, desire to

put upon record their condemnation of such a course of proceed-

ing. They believe that such an important matter as the counting
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of votes and the determinalion of the result of an election has be^^n

most wisely placed in the hands of the selectmen, who, by reason

of their judgment and experience, have been placed in charge of

the prudential affairs of the town, and who are sworn to the faith-

ful discharge of their duties. But however unlawful or irregular

11 ma}' be for the selectmen to allow other persons to count votes,

such illegality or irregularity has never been held to invalidate the

election. ^Strong's case^ 20 Pick., 484; Arnold v. Cliampney^

ante^ p. 121
;
Pease, Pet., ante, p. 374. Coming next to the ques-

tion of granting a recount on the ground of the irregularities above

mentioned, 3'Our committee carefully examined the cases upon

that point.

In Monroe v. Cummings, ante, p. 212, it appeared that about

two-tliirds of the votes castfor representatives loere counted during the

meeting by the clerk of the hoard of selectmen and that no one verified

his count. The petitioner asked for a recount. A majority of

the committee reported leave to withdraw. The minority were of

opinion that there should be a recount. The house sustained the

minority and ordered a recount. In McManus, Pet., ante, p. 215,

a recount was asked for on the ground that a Mr. Mason, who was

not one of the selectmen, assisted in counting the votes. It

appeared that all of the selectmen were present ; that one of them

counted all of the ballots ; that they were again counted by Mr.

Mason, and that the result was the same. The committee reported

leave to withdraw, which was accepted by the house. In Slate v.

Green, ante, p. 226, there were two representatives for the dis-

trict. One of the sitting members received nineteen votes, and

the other only six votes more than the contestant. The votes

were counted by two of the voters who were invited by the select-

men to perform that service. No objection to that manner of

counting was made by any one during the election. The com-

mittee held that there was no evidence which led them to doubt

that the votes were correctly counted and returned, and reported

leave to withdraw, which was accepted by the house. In Samp-
son v. Waterman, ante, p. 253, there was a recount, but it does not

appear from the report upon what ground it was granted.

The next is Stiwpson v. Breed, ante, p. 257. Your committee

have not been able to reconcile this case with the others. Here,

the clerks of the two precincts making up the district (ward 3 in

the city of Lynn and the town of Swampscott) , failed to meet at

noon on the day following the election, to make up their return

and certificates, as required by law, and did not meet until

Thursday evening following. The committee held that this

irregularity did not invalidate the election, but that the return and
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certificate were invalid and must be set aside ; and they granted a

recount on that ground. This irregularity was not set forth in

the petition, but appeared incidentally. In Hayn e ^ \. UiUis^ ante,

p. 300, the same point was raised in the petition. The town clerks

not only failed to meet on the day following the election to make
up their return and certificates, but never mot at all. The com-

mittee said that they saw no ground to question the correctness of

the conclusions arrived at in Stimpson v. Breed,, to wit, that the

return and certificate are invalid and must be set aside ; but

intimated, without deciding it, that the proper way to ascertain

the result of the election was to examine and compare the records

of the election in each town, and not to recount the votes. Th?
district comprised the towns of Maynard, Sudbury, Weston and

Wayland. The records of the votes of Mftynard, Sudbury and

"Weston were not disputed, and were taken by the committee, In

respect to the town of Wayland, the committee say, " having the

ballots before them, they decided vpon other grounds to recount

them " This case, therefore, is not authority for recounting votes

solely on the ground of irregularity in the proceedings at or after

the election. See also, Ilillman v. Flanders, ante, p. 338, where the

town clerks failed to meet, and where the committee, following

the suggestion in Haynes v. Ilillis, canvassed the district, taking

the votes as recorded in the several towns. The committee

recounted the votes in one of the towns, Tisbury, but upon other

grounds, as will appear below. There was a case in 1878 (Kim-

ball V. Tilton, ante, p. 315 in which a recount was granted without

any reason being shown therefor, but the chairman protested

against the action of the committee.

In Hillman v. Flanders, cited supra, the petitioner, among other

things prayed for a recount of the votes in the town of Tisbury,

on account of informality in the method of counting the same.

The committee say ;
" appeared from the evidence that the ballots

in that town were divided into four different bundles, and that each

bundle was counted by a different person, and that no one man verified

the count. Your committee, considering this a somewhat careless

way ofcounting, proceeded to count the votes ofsaid town.'* In Ames

V. Beebe, ante, p. 346 it appeared that the town clerk and one of the

selectmen had charge of counting the ballots ; that the boxes were

opened and the ballots removed five times during the day, and

counted each time by both parties, each verifying the count of

the other. Held : that the votes were carefully and correctly

counted. In Harris v. Richardson, ante, p. 372, two persons, neither

of whom was a selectman, were present and assisted in the sorting

and counting of the ballots ; but it also appeared that all the votes
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were counted by the selectmen. Leave to withdraw was reported,

and report accepted by the house.

AppWing the rules laid down in the cases above cited to the

present case, your committee unanimously voted to grunt the

petitioner a recount. The manner of sorting and counting the

votes in the town of Rockland was such, in the opinion of your

committee, as to leave a reasonable doubt as to the accuracy of

the count. The votes should have been sorted and counted by

the selectmen ; but that irregularity, in the opinion of your com-

mittee, has no bearing upon the question of a recount any further

than this,—that there is a presumption in favor of the accuracy

of the constituted officers whose duty it is, under the statute, to

count the votes, while there is no such presumption in the case of

other persons. They granted a recount for the reason that none

of the votes were counted by more than one person.

It appeared, too, that most of the counting was done during the

excitement and bustle of the meeting, and while the voting was

going on so fast that it required two of the selectmen to attend

to the check list. Mr. Studley admitted that he made a mistake

of ten votes against the petitioner in declaring the vote, and sa3's

that he made the mistake " in JiU'-rying to make the announce-

ment." If Mr. Studlsy and Mr. Wheeler had gone over each

other's work, and the result had remained unchanged, a very

different case would have been presented. In every case where

a recount has been refused there has been this check upon a

mistake.

Monroe v. Cummings and HWman v Flanders^ cited supra^

are direct authorities in support of the decision of your committee.

Upon recounting the votes of Rockland, your committee found

that the town clerk had made a mistake of nineteen votes against

the petitioner and eleven votes against the sitting member, making

the vote of the petitioner 557 instead of 538, and the vote of the

sitting member 465 instead of 454. By agreement of both parties,

your committee then recounted the votes of Hanover, which were

counted by the selectmen, and found no mistake. By the recount,

therefore, the vote of the district was as follows :

—

Hunt. Baker.

465 557

229 134

694 691

In Rockland, Henry Baker of Rockland had . 1

In Hanover, Henry P. Baker of Rockland had 1

H. P. Baker 1

" Henry A. Baker " " 1
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In Rockland there were three votes for Mr. Hunt, namely,

those of Ellsworth Cobbett, Lewis W. Cobbett and Asa H. Josselyn,

which were challenged and sealed up in separate envelopes. The
petitioner claimed that these votes were illegal and ought not to

be counted, on the ground that none of said persons had resided

in said Rockland for six months next preceding the election.

He also claimed that the vote of Albert W. Bailey of Hanover,

who testified that he voted for Mr. Hunt, ought not to be counted,

for the reason that he had not resided in said Hanover for six

months next preceding tlie election. Mr. Hunt claimed that three

persons in Hanover voted for Mr. Baker, namely, Patrick Cooley,

Michael McEnroe and Barney Dagin, who could not* read and

write ; and that in Rockland, Ezra Arnold, a legal voter, would

have voted for Mr. Hunt, but was unlawfully refused registration.

With reference to the votes for Henry P. and H. P Baker, it

appeared in evidence that the petitioner was generally known and

called by the name of Henry Paul Baker in Hanover, where said

votes were cast.

Mr. Fred M. Harrub, a member of the house, who resides in

Pl3'mpton, which is about thirteen miles from Rockland, testified

that he had always known the petitioner as Henry Paul Baker, and

so called him, using both names, " Henry Paul."

The petitioner testified that he was forty-three 3'ears old, and

was born and had always lived in Rockland ; that his father's name
was Paul Baker ; that he, the petitioner, was sometimes called

Henry Paul, or Hen. Paul, and sometimes Henry Baker, or Hen.

Baker ; that he was well known in Hanover, and in that town was

oftener called Henry Paul than Henry Baker.

Bernard Damon, town clerk of Hanover, testified that two men
came up to his desk at the election and asked what Mr. Baker's

name was ; that he answered, " Henry Paul ;
" and that he then

saw them write upon their ballots. He also testified that he sup-

posed the petitioner's name was Henry Paul Baker, and that he

was so known and called in Hanover.

Isaac G. Stetson, one of the selectmen of Hanover, testified

that until recently he had always known the petitioner as Henry

Paul Baker.

Urban W. Gushing of Rockland, testified that he cast the

*' Henry Baker " ballot, and that he was personally acquainted

with the petitioner. He also testified that he intended to vote for

the petitioner, but your committee rejected that testimony as incom-

petent. (See Hood v. Potter^ ante^ p. 217.)

It also appeared that there was a Henry Austin Baker, who was

a voter in Rockland, and that the " Rockland Standard," which
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had, at that time, a circulation of about thirt3-five copies in Han-

over, where the "Henry A. Baker" vote was cast, in its issue of

November 3d, 1883, by mistake gave the name of Henr}' Austin

Baker as one of the candidates at the democratic caucus. After-

wards in the same item it twice gave the name as Henrj* A. Baker.

It did not appear that any voter in Hanover actually saw this erro-

neous newspaper item.

Henrj^ Austin Baker was present before your committee and

testified that he was a democrat, and a voter in Rockland at the

last election, but that he was not then, and had never been, a can-

didate for any of33ce ; that no one spoke to him or of him as a can-

didate, and that he received no votes ; that he was not present at

the caucus, and was not in town at the time ; and that he had no

particular friends in Hanover.

Charles H. Ellis, who cast the " Henry A. Baker" ballot, identi-

fied it, and testified that he himself wrote that name upon it, and

that he was personally acquainted with the petitioner. He also

testified that he intended to vote for the petitioner, but your com-

mittee rejected that testimony.

Andrew Shanahan testified that he had resided iu Rockland about

thirty years, and had known the petitioner about fourteen j'ears

;

that he was a member of the democratic town committee, and can-

vassed for the petitioner before the last election ; that the principal

candidates at the caucus were the petitioner, Chester M. Perry,

John W. Cameron, E. T. Wright and T. H. B. Whiting; and that

there was no candidate hy the name of Baker except the petitioner.

He also testified that while he was canvassing for the petitioner, he

(the petitioner) was generalh* spoken of as Henry Paul, or Hen.

Paul.

Upon the above evidence your committee were of the opinion

that all of said votes were intended, and should be counted, for the

petitioner, though in the case of the "Henry A. Baker" vote they

believe that they have gone a step farther than any of their prede-

cessors have been called upon to go. Pratt's case, Mass. Cont.

Elec. Cases, Cushing, S. & J. 236 : Cliapin v. Snoic, ante, p. 96
;

Wright v. Hooper, ante, p. 100
;

Coggsicell v. McNeil, ante, p. 108
;

Arnold v. Champney, ante, p. 121 ; Hobbs v. Bartliohnesz, ante,

p. 182; Hood v. Potter, ante, p. 217; Sampson v. Waterman,

ante, p. 253 ; Merriam v. Batchelder, ante, p. 294 ; Macomber v.

Fisher, ante, p. 311
;

Cushing's Law and Practice of Legislative

Assemblies, p. 41.

Your committee next considered the votes of Patrick Cooley,

Michael McEnroe and Barney Dagin, who were alleged to have

voted for the petitioner, and to have been unable to read and
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write ; and here your committee were clearly of opinion that the

allegations were not proved. There was some evidence tendingr

to show that Cooley could not write, but there was no competent

evidence as to which candidate for representative he voted for.

The next question considered was that of the votes of Lewis

W. Cobbett, Ellsworth Cobbett and Asa H. Josselyn, of whom it

was alleged that they had not resided in Rockland for six months
next preceding the election. Though the evicknce was somewhat
conflicting, your committee, after carefully considering all the cir-

cumstances of each case, were of the opinion that each of said

persons had resided in said Rockland for six months next pre-

ceding the election, and was a legal and qualified voter in said

town. They also found, upon the evidence, that Albert W. Bailey

had resided in Hanover for six months next preceding the

election, and was a legal and qualified voter in said town.

. Allowing these four votes to Mr. Hunt, the sitting member, as

they were counted by the town authorities, and giving Mr. Baker

the four votes for Henry P., H. P., Henry, and Henry A., Baker,

the vote in the district would stand as follows :
—

Hunt. Baker.

Rockland, 465 561

Hanover, 229 134

694 695

This brought your committee to the consideration of the only

remaining question in the case, namely, whether Ezra Arnold of

Rockland was entitled to vote at the last election and would have

voted for Mr. Hunt ; and whether he was unlawfully prevented

from voting.

Mr. Arnold testified that he was eighty years old last month

;

that he had lived in Rockland thirty years ; that he had always voted

the republican ticket since that party was formed, and before that

time voted the whig ticket ; that he had always been taxed in

Rockland up to last May ; that about a year ago last spring the

chairman of the selectmen met him in the street and told him that

his property was not valued at one thousand dollars, and was

exempt ; that he asked the chairman about a poll tax, and was

told that he was not obliged to pay a poll tax to vote ; that he

told the chairman that he would rather pay a poll tax for the

privilege of voting than not to vote, and that the chairman an-

swered that it would make no difference, that he could vote just

the same ; that he never asked to have a tax abated and never

applied to the assessors of Rockland to be exempted from taxa-
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tion ; that his name had been upon the voting list until the last

election ; that just before the election he was told that his name

was not on the list in the hands of the selectmen (it appeared in

evidence that his name was on the posted voting lists of Rock-

land, and that it remained on said lists up to the election and

afterwards, and that said lists were dated Oct. 17, 1883) ; that

when he learned that his name was not on the list which the

selectmen had, he was advised by several persons to pay his poll

tax for 1882 ; that he went to the selectmen the Saturday night

before election ; that they were assembled in the town hall regis-

tering voters ; that he then and there, in the selectmen's room,

paid his poll tax for 1882 to the collector, and took a receipt

;

that he took the receipt to the selectmen and asked to have

his name put on the voting list ; that they told him he could not

have it put on ; that had his name been on the list he should have

voted for Mr. Hunt ; that he desired to vote for Mr. Hunt and

should have voted the straight republican ticket ; that he did

everything he knew he could do in order to vote ; but that the

selectmen would not put his name on the list ; that he did not

know why his name was not on the list ; that he never gave any

order to have it taken off, and expressed a desire to pay a poll

tax rather than lose his vote.

Charles Bearce, chairman of the selectmen of Rockland, testified

that he knew Mr. Arnold, who had resided in Rockland a long

time ; that his name was still on the voting list with his (Mr.

Bearce's) pencil drawn through it ; that in the book containing the

list of voters, which was produced before your committee, there is

his name, "Ezra Arnold," and under the column marked "when
ceased to be a voter" is " 1883," and under the column marked

"why ceased to be a voter" is "not taxed"; that he inferred

from that entry that Mr. Arnold paid a tax in 1881 ; that Mr.

Arnold came in the evening of the Saturday before election and

asked if he could be registered ; that the selectmen told him that

it was too late, that he had not paid any tax for two j'ears, and

that if he had let them know before, he could have registered. He
also testified that Mr. Arnold was taxed in 1882, but that the tax

was abated ; that he was exempt by law before that ; that they

exempted him in 1882 and 1883, not thinking the}" were to deprive

him of his vote ; that he (Mr. Bearce) met him in the street two

or three years ago, and told him that he had got good news for

him ; that he said, " You are exempt, and have never got to pay

any more taxes ; " that the thought of preventing Mr. Arnold from

voting never entered his mind.

Daniel G. Wheeler, one of the selectmen of Rockland, testified
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that Mr. Arnold was assessed in 1882 and the tax abated ; that it

was abated on the ground that he was exempt from taxation, under

the statute, b}' reason of age, infirmity' and povert}" ; that they were

acting under the supposition that a person so exempt was entitled

to vote, and so informed Mr. Arnold ; that he wa-i assessed in 1882

because the}" supposed it was necessar}' to assess him in order to

keep him upon the voting list ; that the selectmen decided that he

was exempt, and that he could vote without paying a tax ; that

Mr; Arnold came to them the Saturday night before election ; that

some one had told him he would have to pay a tax in order to vote ;

that he came with his money in his hand, and wanted to pay his

tax so that he could vote ; that the selectmen told him that there

was no tax against him ; that the}' had no idea at that time that he

was taxed in 1882, but upon searching the records afterwards they

found that he was so taxed, and that it was abated ; that if they

had known this they would have allowed him to pa}" a portion of

that tax and to vote, but not being taxed in 1883 they got the idea

that he was not taxed in 1882 ; that he wanted his name put on

the voting list, and asked repeatedly to have it done ; that he

urged to have it done, and said he didn't see why they couldn't do

it ; that he said he wanted to be taxed and to vote ; that they told

him they didn't see how they could allow him to vote. He also

testified that Mr. Arnold had voted every year till last year; that

he had never asked to have his tax abated ; and that he had always

said he wanted to retain his right to vote ; that there might some-

thing come up he should feel anxious about, and he wanted to

retain his right.

Upon the above, which is the substance of the evidence, your

committee were clearly of the opinion that Mr. Arnold was entitled

to vote at the last election, and was unlawfully prevented from

voting ; and that if he had been allowed to vote, he would have

voted for Mr. Hunt, the sitting member.

Judge McCrary, in his " American Law of Elections," says, on

p. 48: "A case may occur where a portion of the legal voters

have, without their fault, and in spite of due diligence on their

part, been denied the privilege of registration. In such a case, if

the voter was otherwise qualified, and is clearly shown to have

performed all the acts required of him by the law, and to have

been denied registration by the wrongful act of the registering

ofl9cer, it would seem a very unjust thing to deny him the right to

vote. In elections for State ofldcers, however, under a constitution

or statute which imperatively requires registration as a qualification

for voting, it may be that the voter's only remedy would be found

in an action against the registering oflScer for damages. WJien,
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however, a portion of the voters of a given precinct are thus unjustly

denied the privilege of registration, and another portion are duly

registered and permitted to vote, no doubt is entertained hut that the

entire poll should he rejected, if the votes of the former class cannot

he counted, and they are sufficiently numerous to affect the result."

It appears that Mr. Ai'uold was only assessed in Ma}-, 1882, which

was within two years next preceding the election. It is true that

the selectmen attempted to abate the tax, but in the opinion of

your committee they had no power to abate it so as to affect Mr.

Arnold's constitutional right of suffrage, except upon his applica-

tion, and with his full knowledge and consent.* No such applica-

tion was made. The tax was never legally abated, and is still in

full force. It is absurd to say that a voter can be disfranchised

by the unsolicited act of a board of selectmen in abating his tax.

In the case of Weston, Mass. Cont. Elec. Cases, Gushing, S. & J.

p. 67, where a member returned was elected by a majorit}- of one

vote, and it appeared that several persons, legally qualified, who
were present and desired to vote at the election, were prohibited

by the selectmen from doing so, the election was held void,

although it did not appear that any more than one of the rejected

voters would have voted against the sitting member, if they had

been permitted to vote.

The rejection of a legal vote will not invalidate an election unless

the result would have been changed by its reception. Shrewsbury,

Mass. Cont. Elec. Cases, Cushing, S. & J. 275
;
Hopkinton, lb.

654
;
Chester, lb. 664 ; Trustees of Blandford v. Gibbs, 2 Cush.

39.

As Mr. Arnold's vote, if cast, would have made a tie, and so

changed the result of the election, your committee unanimously

recommend that the seat held by Mr. Hunt be declared vacant,

and the}' report the accompan3'ing resolution.

[The resolution declared the seat vacant and the resolution was

adopted. H. J., 1884, p. 158. A precept was issued for a new

election. At that election the petitioner was elected, and qualified

and took the seat.]

* [On the question of liability of assessors to voter for omission to tax him, so that

he loses his right to vote at an election, see, Griffin v. Rising, 11 Met. 339.]
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SENATE— 1885.

George A. Collins v. William Cogs^vell.

Special Committee. — Hon. Augustus E. Scott, Hon. Frederick L. Bur-

den and Hon. Henry F. Napuen.

Senate Document, No. 31. February 6, 1885. Report by Mr. Scott,

Chairman,— Mr. Napuen, dissenting.

Recount of Votes refused. It is well settled that in the absence of proof or evi-

dence of fraud in the acts of the selectmen, or of illegality in the manner of calling,

holding, or conducting the meeting at which the election is held, or in the manner
of ascertaining the result, unless the petitioner shows a reasonable ground for sup-

posing an error in the count, a recount of votes by the senate will not be made.

Same. The fact that the votes of a city, composing part of the district, were re-

counted by the aldermen upon petition, and by the recount the originally declared

result of the election was changed, will not justify a recount by the senate of votes

in the towns in the district, in the absence of doubt regarding the accuracy. of the

town returns.

Same. The fact that in a town, the actual counting of the votes was done by only

one selectman, selected for that duty, the other selectmen participating in the sort-

ing and adding of the votes, will not, in the absence of doubt regarding the accuracy

of the count, justify a recount of the votes by the senate.

John R. Baldwin aud P. J. McCdskee for petitioner,

Henry P. Moulton for sitting member.

The Special Committee to whom was referred the petition of

George A. Collins for the seat as senator from the second Essex

senatorial district, now occupied by William Cogswell, having met

the parties and heard their evidence and the arguments of counsel,

submit the following report :
—

The said district comprises the cit}' of Salem and the towns of

Marblehead, Peabod}^ and Lynnfield.

The petition alleged, and it was not disputed, that the vote for

senator at the annual state election was declared as follows :
—

For George A. Collins, 3,593

William Cogswell 3,565

J. A. Osborn 384

giving said Collins a pluralit}^ of 28 votes ; that upon the petition

of said Cogswell, under the provisions of § 31 of chap. 299 of

the Acts of 1884, a recount of the votes cast in the city of Salem



COLLINS V, COGSWELL. SENATE, 18S5. 391

was had, resulting in a gain of forty-five for Cogswell and a loss of

eight to the petitioner, giving said Cogswell a pUirality of twenty-

seven votes and reversing the result as at first declared.

The petition asked for a recount and alleged as reasons therefor,

that in Marblehead, Peabody and Lynnfield, certain votes cast for

the petitioner were not counted at all, or were erroneously counted

for Cogswell or for Osborn, and that votes bearing the name of the

petitioner were counted for Cogswell ; that sundry votes illegally

cast were counted for Cogswell, and that in the town of Lynnfield

there was illegal voting.

No evidence whatever was offered in support of these allegations,

and at the final hearing they were withdrawn.

It was admitted that the result as declared by the board of alder-

men of Salem was correct, and that no evidence had been offered

tending to show that the result of the count as declared in the

towns of Marblehead and Lynnfield was incorrect.

The petitioner rested his case upon the method adopted b}' the

selectmen of Peabody for counting the votes, and upon the justice

of his request for a recount in the remainder of the district, the

partial recount having reversed the result as declared at the elec-

tion.

Relative to counting the votes in Peabody the following was sub-

mitted by the counsel of the parties as an agreed statement of

facts :
—

" Earl}" in the afternoon the selectmen and town clerk unani-

mously agreed that it was advisable to remove the ballots from the

box and proceed to a count. The ballots were removed, and Mr.

Preston of the board of selectmen and Mr. Poor of the same board

and also the town clerk proceeded to sort the votes. The manner of

sorting was as follows :— All the straight tickets of each party

were put by themselves in separate boxes, and all the scratched

tickets of all parties were put in one box. After proceeding with

sorting the tickets in the manner above described for awhile, Mr.

Preston began to count the ballots sorted and Mr. Poor continued

sorting.

Mr. Preston, in counting, examined each ticket and verified the

sorting done by himself and Mr. Poor ; he then counted the tickets

into separate packages, putting the number in each package on the

back of the outside ballot of that package, and gave the same to

Mr. Poor, who copied and added the numbers so given him by Mr.

Preston. The straight tickets were nearly counted at the close of

the polls at quarter past four, the other three selectmen attending

to the check-list in the meantime. After closing the polls Mr.
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Preston opened the box containing the scratched tickets, and pro-

ceeded to read each name on all the tickets taken from the box.

As he read the name of a candidate one of the tellers made a mark

against the name read on a slip of paper prepared for that purpose,

and the marks set against the names of each candidate were added

to the regular vote for that candidate b}' the selectmen before the

Tote was declared. Some of the tellers were members of the board

of selectmen. The whole board were engaged in the business of

the count after the polls closed.

" Peabody is a town of more than six hundred voters. The

names checked, votes cast, and the number registered by the

ballot box agreed."

The sitting member holds his* seat by virtue of a certificate issued

by the governor and council, from the returns made by the officers

required b}' law to make them. Prima facie, his title to the seat is

good, and he should not be disturbed or annoyed in his possession

of it for frivolous reasons.

It is a well settled principle, that in the absence of any proof

or evidence of fraud in the acts of the selectmen, or of illegality

in the manner of calling, holding or conducting the meeting at

which the election is held, or in the manner of ascertaining the

result, unless the petitioner shows a reasonable ground for sup-

posing an error in the count, a recount should not be granted.

From the agreed statement and other evidence the committee

are satisfied that the sorting and counting of the votes cast at the

election in Peabody were carefully done.

All the selectmen participated in it, and although it appears

that the actual counting was done by only one man, he was the

person selected by the board for the purpose, and he was

undoubtedly fit and competent for the duty. There is no evi-

dence that the votes cast for senator were not counted in the

same careful manner as those cast for the other officers, and

the committee see no reason to doubt the accuracy of the result.

The statute says the sorting and counting shall be done by the

selectmen. No arbitrary rule cau be laid down for their guidance.

Different boards will adopt different methods, and the presump-

tion is that as a rule each board will follow the plan which can be

relied on for accuracy.

As to the claim that a recount of the votes cast in the towns in

the district should be granted because a partial recount was had

under the law, the committee feel that the statute wisely provides

for a recount in cities in certain cases and not in towns, and that

a recount should be granted in a case like this, only for the



SPLAINE V. McGAHEY. SENATE, 1885. 393

reasons that one would be granted in a district composed wholly

of towns. The fact that a recount of a portion of a district has

been made by a tribunal provided by law for the purpose, in the

absence of any doubt of the accuracy of the returns of the

other portion of the district, is no reason for granting the peti-

tion.

The committee are aware that in a case similar to this, that of

Kimball Y. Tilton {ante^ p. 315), a recount was granted. But iu

that case, the committee seem to have utterly disregarded the

principles that have guided other committees, and the views of a

dissenting member emphatically enunciating some of these prin-

ciples are 'appended to the report.

In view of th^ frequency of petitions of disappointed candi-

dates for recounts, often relying only on the good nature of

committees to afford them one more chance, and wasting much
valuable time of the legislature, the committee feel that the case

cited is not a safe precedent to follow, and that the principle on

which recounts should be granted should be rigidly adhered to.

The committee recommend that the petitioner have leave to

withdraw.

Mr. Naphen of the committee, while substantially agreeing

with the majority as to the facts, is unable to concur in the con-

clusions.

[The report of the committee was accepted. S. J., 1885,

p. 138.]

Henry Splaine v, Alexander McGahey.

Special Committee. — Hon. Augustus E. Scott, Hon. Wtt.ttaat R. Ses-

sions and Hon. Frederick L. Burden.

Senate Document, No. 34. February 9, 1885. Report by all the Com-
mittee.

Election declared void. Where the petitioner was declared elected upon the ward
returns by a plurality of five votes, and, upon a recount by the aldermen, the sitting

member was returned by a plurality of five votes, — and the committee in recount-

ing the votes were unable from irregularities and errors on the face of many of the

ballots to ascertain how the aldermen reached that result, and it was proved that

there had been fraudulent voting, and irregularities at the election, so that it was ira-
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possible to determine who had received a plurality of legal votes, the election was
declared void.

George A. Bruce for petitioner.

Charles J. Notes for sitting member.

The Special Committee, to whom was referred the petition of

Henry Splaine for the seat as senator from the third Suffolk sena-

torial district, now occupied by Alexander B. McGahey, submit

the following report :
—

The district comprises wards G, 7 and 8 of the city of Boston,

divided into sixteen voting precincts.

The contest has no political bearing, both the petitioner and sit-

ting member belonging to the democratic part}' ; and the number

of ballots thrown for the republican and other candidates was so

small the}' do not affect the result, and need not be considered in

this report.

The count by the election oflScers, as declared at the election

gave

McGahey, 2,495 votes.

Splaine 2,500 «

On the petition of McGahey, under the statute, a recount by

the board of aldermen was had, which gave

Splaine, 2,519 votes.

McGahey, 2,524 "

thus exactly reversing the result.

The whole number of ballots thrown for all candidates for sen-

ator was found b}^ the election officers to be 5,740 ;
by the board

of aldermen, 5,797.

Upon evidence offered by the petitioner, tending to discredit the

accurac}' of the count by the aldermen, — the counsel for the sit-

ting member not objecting,— the committee decided to recount the

ballots.

The result gave for all candidates the same number found

by the board of aldermen, 5,797 ; but in what manner the alder-

men Arrived at their result as between the contesting parties, the

committee cannot determine.

The committee found fifty-four ballots challenged for different

causes, and a large number of others with irregularities of various

kinds in the vote for senator on their face, showing evidence of

fraud on ignorant voters, and making it impossible to determine

their intent. Man}' of the challenges were for the reason that the
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names had been voted on before, and the check-lists showed a

large number of names that were checked twice.

The committee gave several extended hearings, and heard the

testimony of a large number of witnesses produced by both parties,

bearing on the question of fraud in the election.

One of the witnesses was brought from jail, where he was await-

ing sentence, on conviction for fraudulent voting in one of the

precincts of this district.

It was shown that the inspector of elections in that precinct had

also been convicted for complicity in these frauds, and it was also

shown that he had been previousl}' convicted of highway robbery

and sentenced to confinement in the State prison for three years.

Although several of the witnesses were members or ex-members

of the Boston city government, or in the employ of the cit}^, yet

much of the testimony was utterly unreliable.

Drunkenness prevailed at the election to a disgraceful extent

;

both the petitioner and sitting member were shown to be proprie-

tors of drinking saloons, which were, to a greater or less extent,

the resort of vote distributors and other friends of the candidates,

although there is no direct evidence that either of them did any-

thing personally to influence votes, or to connect them with these

frauds.

Several illegal votes were shown, beyond a doubt, to have been

thrown, and there was evidence tending to show that the fraud was

of much greater extent, comprising votes b}' men who did not

reside in the district, votes on names of men who had died since

registering, and on names of others who did not go to the polls.

The committee have striven hard to sift the contradictor}' and

unreliable evidence and to arrive at a satisfactory conclusion, but

have failed to do so.

They feel it to be their dut}' to state the facts and to report that

it is impossible to determine which of the parties is elected.

They therefore recommend the adoption of the accompanying

resolution.

[The resolution declared the seat of the sitting member vacant.

The report of the committee was accepted. S. J., 1885, p. 142.]
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HOUSE—COMMITTEE ON ELECTIONS, 1885.

Messrs. Jesse M. Gove of Boston, Chairman ; JoH>f H. Towxe of Tops-

field, John- J. Madden of Boston, Metcalf J. Smith of Middlefleld.

rRA>-K J. Dox-VHOE of Lowell, CLEiiENT P. Dozois of HollistOQ and

William H. Flynx of Somerville.

Julius C. Chappelle v, Charles A. Prince.

House Document, No. 15. January 20, 1835. Report by Jbsse M.
Gove, Chairman.

Obliteration on Ballot. Where on the ballot, the title to the oflSce for which a per

son is a candidate, viz. : that of representative, is wholly or partially obliterated by
a paster for senator pasted on the ballot, the ballot will be counted as a vote for rep-

resentative for the person named, — the presumption being that the voter intended

to vote for such person for representative and not to have his vote inoperative.

George A. O. Ernst for petitioner.

The Committee on Elections, to whom was referred the petition

of Julius C. Chappelle for the seat now occupied by Charles Albert

Prince, have counted the ballots cast for Messrs. Prince and Chap-

pelle in the ninth Suffolk district, and find them as follows : for

Prince, 813 ; for Chappelle, 824. Of the votes cast for Mr. Prince,

your committee found that on three ballots the title to the ofl5ce for

which he was a candidate was wholly or partially obliterated b\' the

sticker " used by the voter for senator. Of the votes cast for Mr.

Chappelle, on oG of them the title to the office for which he was a

candidate was wholly or partially obliterated by the sticker " used

by the voter for senator. But your committee found that it was

the intention of the voter to cast his ballot for representative for

the person whose name appeared upon the ballot and not to have

his vote inoperative for representative ; and your committee are

supported in that view of the case by the communication they have

received from Mr. Prince,* the sitting member. Your committee,

• [In the communication referred to, Mr. Prince said:— "I have taken the seat

because it was proper that the district should be fully represented at the outset, and

because I was creditably informed that I had the greater number on the fullest count.

It is my desire, however, should your committee recount the votes, that every ballot

rejected for this technicality should be counted, to the end that the intention of the

voter may prevail. I should perhaps also add that I should not feel justified in

keeping my seat if awarded to me on such a technicality."]
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therefore, find that Mr. Cbappelle received 11 votes for representa-

tive from the ninth Suffolk district more than were cast for Mr.

Prince, and report the accompanying resolution.

[The resolution declared that the petitioner was entitled to the

seat. The report of the committee was accepted, and the resolu-

tion was adopted. H. J., 1885, p. 57. Mr. Cbappelle was qualified

and took the seat. 76., p. 58.]
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SUPPLEMENT I.

OPINIONS GIVEN BY THE SUPREME JUDICIAL COURT RELAT-
ING TO ELECTIONS. 1853-1885.

Addison Watte v. John T. Woodward and others.

10 CusH. 143 (18o2).

It is competent for selectmen, although not their duty, to add the name of a legal

voter to the voter's list, after the voting commences; but they cannot, during such

time, hold a regular meeting for the correction of the list.

Action on the case against the selectmen of Hubbardston, for

wrongfully refusing to place the plaintiff's name upon the list of

voters in said town, and refusing to admit him to vote, at the an-

nual election in November, 1850, and at the election of a repre-

sentative in Congress in Januar}', 1851.

The plaintiff offered to show that the defendants, after the open-

ing of said meetings, and the list of voters had been read, made

proclamation that all persons who claimed a right to vote, and

whose names had not been inserted upon the list of voters, might

come forward, and the selectmen would hear and decide upon their

claims : That at the town meeting in January, the plaintiff did go

to the selectmen before the voting began, and as soon as the pro-

clamation was made, and requested to have his name inserted on

the list, and offered proofs of his qualification : That the select-

men of Hubbardston have uniformly, for many years, heard and

examined the claims of persons claiming a right to vote, and have

acted upon the same, and when found qualified, have placed their

names upon the lists of voters after the meetings had been opened,

and after they had begun to receive votes : That at both elections,

the defendants adopted that course in respect to other persons than

the plaintiff, and placed their names on the list, and allowed them

to vote at the first meeting, both before and after the plaintiff had

made his application, and at the second meeting after he had made
his application to them : That at the times mentioned in the plaio-

401
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tiff's declaration, the plaintiff made a claim upork defendants that

they should place his name upon the list of voters, and that he

might be admitted to vote : That they consented to hear his claim,

and the proofs he offered : That they heard the same and adjudged

thereon, and wrongfully refused his application aforesaid.

But the presiding judge of the court of common pleas, Merrick,

J., refused to admit the evidence, and ruled that the proposed evi-

dence would not, if true, sustain the action, and that it was not

competent for selectmen to enter names upon the list of voters after

the opening of the meeting. Whereupon a verdict was taken for

the defendants and the plaintiff excepted to the ruling.

E. Washburn for the plaintiff.

B. F. Thomas and G. Swan for the defendants.

Gushing, J. : This record presents but one question for our

determination, namely, whether the court below rulerl correctly in

saying it was not competent for selectmen to admit names on the

voting list after the opening of the meeting, that is, pending the

election.

It is a question of the true construction of the provisions of the

Rev. Sts., c. 3 & 4, and of the statute of 1839, c. 42, and especiall}'

the following paragraphs

:

"The selectmen shall be in session, at some convenient place,

for a reasonable time, within fort^^-eight hours next preceding all

meetings for the elections of any of the officers aforesaid, for the

purpose of receiving evidencG of the qualifications of persons,

claiming a right to vote in such elections, and of correcting the

lists of voters ; and such session shall be holden for one hour at

least, on the day of such election, and before the opening of the

meeting.

In any town, where the number of qualified voters shall exceed

one thousand, such session of the selectmen shall be holden on the

day immediately preceding the meeting, and, for as much longer

time, previous to said day, as the selectmen shall judge necessary

for the purpose aforesaid." *

We agree at once that the statute does not make it the duty of

the selectmen of a town to hold a selectmen's meeting, for the pur-

pose of receiving evidence of the qualifications of voters, after the

opening of the polls for the given election. Nor does the reason

of the thing allow us to come to an}' other conclusion. After the

voting has commenced, the selectmen are sufficiently occupied with

their specific duty of the time, as presiding officers at the election

and canvassers of the votes.

• This statute has since been repealed. See Pub. Sts., ch. 6, ^} 23, 24, 27.
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Of course, it cannot be the right of any person to demand of llie

selectmen then to hold a meeting for the purpose of correcting the

voting lists in his favor. He might have applied at the time which

the statute points out, that is, before the commencement of the

town meeting.

The conclusion implies, and the argument of convenience goes

the length of showing, that it is not the right of the selectmen, after

the opening of the town meeting, to hold a regular judicial meet-

ing of their own for the general purpose of hearing and determin-

ing applications for the correction of the poll lists.

These opinions are confirmed by the reasoning of the court in the

case of Capen v. Foster, 12 Pick. 492, and are not contradicted b}^

anything in the subsequent cases of Gates v. Neal, 23 Pick. 308,

and Blanchard v. Stearns, 5 Met. 302.

But we have heretofore decided that selectmen have author-

ity, even after the opening of the town meeting, to strike from the

list of voters the name of a person, who is not a legal voter. Hum-
phrey V. Kingman, 5 Met. 162. And we have also decided that

selectmen may add a name after the close of their stated meeting for

the correction of the lists, though in anticipation of the town meeting.

Baconx. BencJdey, 2 Cush. 100. We feel constrained to think that

they have the power to do this, that is, to correct manifest error which

may come to their knowledge, either by expunging a name or add-

ing one, as justice ma}' require, even after the opening of the town

meeting.

While, therefore, we think it is not competent for the selectmen

to hold a regular meeting for the purpose of correcting the lists

after the opening of the town meeting, 3'et we are unable to see

anything in the statute which renders it incompetent for them, on

their official responsibility, to admit a name after that time ; their

action in the premises, in such a contingenc}', being limited b}' the

exigency of subordination to their paramount duty as the presid-

ing officers of the meeting.

We speak of course in regard to towns onl}', without going into

consideration here, of what the law ma}' be in this respect, in the

very different case of cities, where, as they are organized in this

Commonwealth, the municipal officers, whose duty it is to correct

the voting lists, are not inspectors of the election.

Upon this view of the subject, a new trial is granted, to take

place in this court.

Exceptions sustained.
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John H. Harris v. Granville Whitcomb and others.

4 Gray, 433 (1855).

In an action against selectmen for refusing to receive the vote of an inhabitant of

the town, parol evidence that the plaintiff's name was on the voting list is inadmissi-

ble without first giving notice to produce the list.

The fact that a person's name is on the voting list when the meeting is opened

and the voting commences \s primafacie evidence of his right to vote.

The remedy of one whose name is erased from the voting list by the selectmen

before the voting commences, and whose vote, when offered, is refused by them, is

an action against them for erasing his name, and not an action for refusing his vote.

Action of tort against the three selectmen of Boxborough.

Writ dated November 9, 1852. The plaintiff in his declaration

alleged that he was a citizen of Boxborough in said county, and

was by law entitled to vote for electors of president and vice-presi-

dent of the United States in said Boxborough ; that the defendants

were the selectmen of said Boxborough, legall}- chosen and quali-

fied, and bound by law to receive the vote of said plaintiff for said

electors ; that the said plaintiff, on the da}' of the presidential elec-

tion in November last, his name being duly entered on the check

list in said Boxborough, offered and tendered to said defendants

his vote, according to law, and that the defendants refused to

receive the same wrongfully and knowingly."

At the trial at April term 1854, before MetcnJf^ J., a witness,

called b}' the plaintiff, testified that he was a distributor of envelopes

for votes at said meeting
;
(which was held on the 1st of November,

1852) ;
that, just before the voting began, he saw Ta3'lor, the chair-

man of the selectmen, draw a pencil across the plaintiff's name on

the two lists of voters which the selectmen had, one for their own

use, and the other for the use of the distributors ; that the plaintiff's

name was on the several lists of voters which were posted up about

the town before the meeting ; anil that he did not know what became

of any of the lists. The defendants objected to this parol testi-

mon}', because notice had not been given to them to produce either

of the lists, and because no evidence had been introduced to show

that they were lost. But the objection was overruled.

The plaintiff introduced evidence tending to show that he resided

in the town of Boxborough for six months next preceding the time

of voting, and had paid within two years a count}'' tax assessed

upon him in that town ; that he offered his vote to the selectmen

at the meeting, and at the proper time, and claimed a right to vote
;
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that one of the distributors of envelopes interposed, and inquired

of tlie selectmen if they should refuse the phiintiff's vote, and that

Taylor, the chairman, answered : Yes, if his name has been erased

from the list
;

" that the plaintiff again offered his vote, and claimed

the right of putting it into the ballot box ; that the selectmen then

consulted together, and Whitcomb, one of the defendants, said

:

" If there was no other ground for refusing his vote, he is a fugi-

tive slave, and that would be sufficient ;
" that Taylor, the chairman,

then said that the plaintiff was not a citizen of Boxborough, and

his vote was refused. It did not appear that the third defendant

did or said anything about the plaintiff's voting, but it appeared

that he was present during this consultation and when the remark

of the chairman was made.

The defendants moved the court to nonsuit the plaintiff, 1st,

Because the evidence did not support the declaration ; 2d, Because

the plaintiff offered no other evidence, besides that herein reported,

of his qualifications as a voter
; 3d, That the assertion of Whitcomb,

that the plaintiff was a fugitive slave, threw upon the plaintiff the

burden of showing that he was not such fugitive
;
4th, That there

was no evidence against the defendants other than Taylor and

Whitcomb." But the judge refused to advise a nonsuit, and the

case went to the jury, who found a verdict for the plaintiff against

the three defendants.

The defendants alleged exceptions, which were argued and deci-

ded at October term 1854.

B. F. Butler /or the defendants.

G. F. Farley and J. Q. A. Griffin /or the plaintiff.

Shaw, C. J : The court are of opinion that the voting list

used at the election was an official document ; that, in theory, it is

in the custod}' of the town clerk, as the keeper of the records, doc-

uments, official files and papers of the town, and should be re-

garded as an important document, and ought to be certified, or

otherwise authenticated, and recorded, or filed and preserved, for

the securit}-, as well of the voters, as of the selectmen and other

officers. Taking this view, we think the voting list is the primary

and regular evidence that an}' one's name is or is not on the list,

and essential to the proof that a part}' has been admitted or re-

jected by the selectmen, as judges of the qualifications of electors.

Then, according to the general rule on the subject, before using

secondary evidence, notice to produce, or a subpcena duces tecum,

must be issued, either to the town clerk, the selectmen for the time

beijig, or the person who has the keeping of the muniments of title

and other official papers.
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If the original document is produced and authenticated as tlie

voting-list, we think it is the conchisive evidence upon the ques-

tion whether a person was admitted as a qualified voter at such

meeting or not, and that parol proof or other secondary evidence

would not be admissible to control it. As the parol evidence

was admitted in the present case, without notice to produce the

voting-list, against the objection of the defendants, we think

there must be a new trial.

But in reference to the facts of the present case, it seems

proper to add, that if, when the meeting is opened and the voting

commences, the name of a person stands on the list, as that of

one qualified and entitled to vote, he has prima facie a right to

vote, and has no occasion then to offer proof of his title ; but the

selectmen may still strike off his name and reject his vote, if they

can prove that he was not entitled to vote, or if they are prepared

to show that he has not paid a tax within two years, or any other

decisive fact of the like kind. Humphrey v. Kingman. 5 Met. 1G8.

If the party's name is not on the list, he must seasonably apply

to the selectmen and offer proof of his right, and require his

name to be placed on the list ; and proof of such proceeding is

necessary to maintain his action. Blanchard v. Stearns,, 5 Met.

298 ; Waite v. Woodward, 10 Cush. 143.

As to the form of declaring, we think that where the name of

a person is placed on the list, and so remains to the commence-

ment of the meeting, and the selectmen then, on their responsi-

bility, strike off the name of such person, and he brings an action

against the selectmen on the ground of his vote being refused,

when he had a right to vote, the gravamen of the case will be the

refusal to receive his vote, and not the refusal to place his name

on the list.

I^ew trial ordered.

Upon the new trial at April term 1855, the plaintiff introduced

evidence tendins: to show that the defendants erased his name

from the list of voters at a meeting of the selectmen held just

before the town meeting ; that his name was on the lists of voters

posted up in public places in the town before the election ; that

he offered his vote at the election, but the defendants refused to

receive it, his name not being then borne on that list.

The plaintiff did not, at the election, or at any other time, offer

any evidence to the defendants, of his having the legal qualifica-

tions of a voter in the town ; nor did he request that his name

should be inserted on the list of voters ; but he tendered his vote,

which was refused.
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Upon this evidence, the defendants contended that they could

not be held liable for refusing to receive the plaintiff's vote at said

election, because, by law, the defendants had no right to receive

the vote of any person whose name was not borne on the voters'

list at the election ; and it appearing that the plaintiff's name was

erased from the list before the election took place, and before the

meeting was opened, that this action could not be maintained

;

but the plaintiff's remedy was by another action, charging the

defendants with wrongfully erasing his name from the list.

BigeloWy J., nonsuited the plaintiff ; and the nonsuit was con-

firmed at this term by the full court.

Charles J. Holmes v, Chester W. Greene and others.

7 Gray, 299 (1856).

A citizen of Massachusetts, removing with bis family to another State, and

retaining no dwelling-place in Massachusetts, though retaining his place of business

here, and intending to retain his domicile here, and to return at some future indefi-

nite period of time, has no domicile in Massachusetts.

Action of tort against the selectmen of Fall River for 1853,

for refusing to receive the plaintiff's vote at the annual election

for State officers in November of that year. Writ dated May 29,

1854.

At the trial, the defendants admitted that the plaintiff had all

the legal qualifications of a voter, except a domicile in Fall River,

and that was the only question submitted to the jury by Bigeloiv,

J., who reserved for the consideration of the full court the ques-

tion whether a verdict for the plaintiff could be supported upon

the following evidence :
—

The plaintiff had been a resident and voter in Fall River for

ten years prior to the Gth of May, 1853, and on that day removed

with his family from Fall River, across the line of the State, into

the town of Tiverton in the State of Rhode Island, a short dis-

tance from his former residence, and there continued to reside

until June, 1854, when he returned with his family to Fall River,

where he has since resided ; and during the whole time his office

and place Of business continued in Fall River. At the time of

his removal to Tiveilon, the house in which he had been living.
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had been sold by the owner to one who wished to occnpy it him-

self ; it was somewhat difficult to obtain good tenements in Fall

River for families of the number, ages and station in life of the

plaintiff's ; and the plaintiff made unsuccessful efforts to find a

house, before removing to Tiverton. On his removal to Tiverton,

he gave notice to the selectmen of Fall River, and to the select-

men of Tiverton, that he was about to remove to Tiverton for a

temporary purpose, and intended to retain his domicile in Fall

River.

At the meeting in Fall River in November, 1853, he requested

the defendants to restore his name to the list of voters ; fur-

nished them with satisfactory evidence of his legal qualifications

as a voter in all respects except residence ; and referred them to

legal authorities upon the question of his right of suffrage, which

the defendants thought did not support his claim.

J. S. Brayton /or the defendants.

C. I. Reed, /or the plaintiff, cited Sears v. Boston, 1 Met. 250
;

Blanchard v. Stearns, 5 Met. 298 ; Harvard College v. Gore, 5

Pick. 370.

BiGELOw, J. : It was conceded, at the trial of this cause, that

the same evidence which was submitted to the jury, was offered b}'

the plaintiff to the defendants, acting as selectmen of the town of

Fall River, at the time he applied to them to have his name placed

on tiie list of voters in November, 1853. The case was therefore

tried according to the rule laid down in Blanchard v. Stearns, 5

Met. 298. The onl}' question which now arises upon this proof is,

whether it sustains the claim of the plaintiff, that his legal domi-

cile was in Fall River in the autumn of 1853, and that he had a

right to vote there in the annual election of that year. We think

it very clear that it does not. This case differs from any othor

which has heretofore come before this court, involving a question

of domicile. Six months before the time when the plaintiff

claimed a right to vote in Fall River, he had removed thence with

his family and all his household goods to the town of Tiverton, and

there hired a house, in which he lived. All the outward indicia of in-

habitancy pointed to Tiverton as his place of residence. The whole

case of the plaintiff, therefore, rested on the fact that, at the time

of his removal he declared his intention to be to remain in Tiverton

only temporarily, and to return to and retain his habitancy in Fall

River. If this evidence be sufficient to sustain a claim of domicile,

then it must follow that a mere naked declaration of intent to

reside in a city or town from which a part}' has removed, without

any proof of other facts with which such intent can be connected,
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is adequate proof of inhabitancy, under the Constitution and laws

of this Commonwealth.

This cannot be so. It is true that, in cases where the domicile

of a party is in issue, evidence of his intent may have an impor-

tant and decisive bearing on the question, but it must be in con-

nection with other facts, to which the intent of the party gives

efficacy and significance. Such is the case where a person has two

dwelling-houses in different towns, in each of which he lives with

his family an equal portion of the year. Harvard College v. Gore^

5 Pick. 370. So, too, where a citizen leaves the country to be

absent abroad for purposes of business or pleasure for an indefinite

period, still retaining his house and furniture in the place of his

previous residence. Sears v. Boston^ 1 Met. 250. But no case

can be found where the domicile of a party has been made to

depend on a bald intent, unaided by other proof. The factum

and the animus must concur in order to establish a domicile.

Harvard College v. (rore, 5 Pick. 370. The latter may be inferred

from proof of the former. But evidence of a mere intent cannot

establish the fact of domicile.

New trial ordered.

OPINION OF THE JUSTICES TO HOUSE OF REPRESENTATIVES.

10 Gray, 613 (1858).

Chief Justice Shaw, and Associate Justices Dewey, Metcalf, Bige-

Low, Thomas and Merrick.

Under the twenty-first article of amendment of the Constitution, the mayor and

aldermen of Boston, in the county of Suffolk, and the county commissioners in other

counties, are empowered to apportion the number of representatives assigned to the

county among the representative districts formed by them, under said article, as

well as to form the districts; and their doings and returns in the premises are

conclusive and cannot be revised by the house of representatives in judging of the

returns of elections and qualifications of its members.

The undersigned, justices of the supreme judicial court, have

received a communication from the honorable the house of repre-

sentatives, requesting their opinion upon the following questions,

to wit : — .

" First. Does the twenty-first article of amendment of the Con-
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stitution confer on the commissioners named in that article, or in

the county of Suffolk, on the mayor and aldermen of the city of

Boston, any power to apportion the number of representatives to

which the county is entitled, among the representative districts

formed by them pursuant to that article? Or, in other words,

does the power of the said commissioners, or mayor and aldermen,

extend to the assignment of the number of representatives to

which the districts formed by them are entitled, as well as to the

formation of such districts?

*' Second. When the said commissioners or mayor and aldermen

have divided the county into representative districts, and appor-

tioned the representatives to which the county is entitled among
such districts, is it competent for the house of representatives,

in judging of the returns of elections and qualifications of its own
members, to revise their said proceedings in whole or in part,

and to change the number of representatives so apportioned to

any district or districts, if satisfied that such number is different

from the number to which such district or districts would be

entitled, if determined exclusively by the enumeration of legal

voters, taken pursuant to said twenty-first article of amendment? "

Whereupon the undersigned, having taken the said questions

into consideration, do thereupon ask leave respectfully to submit

the following opinion :
—

Upon the first question we are of opinion, that the twenty-first

article of amendment of the Constitution, which took effect and

went into operation in 1857, did confer full power on the com-

missioners named in that article, in all the counties except Suf-

folk, and in the county of Suffolk on the mayor and aldermen of

the city of Boston, to apportion the number of representatives to

which such county might, by the act of legislation therein pro-

vided for, be entitled to among the representative districts to be

formed by them pursuant to said article ; and that the power of

the said commissioners in the several counties, and of said mayor

and aldermen in Suffolk, did extend to the assignment of the

number of representatives to which each of the districts to be

formed by them would be entitled, as well as to the formation of

such districts.

We are of opinion, founded on all the terms and provisions of

the 21st article of amendment, as well as on the objects and pur-

poses proposed to be accomplished by this change in an important

part of the Constitution, that it was intended to vest in the

county commissioners for the several counties, and in the mayor

and aldermen of the city of Boston, unless special commissioners
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should first be elected for that purpose, in the manner directed by

that article for the exercise of the same power, which was not

done, not only to form the several towns in each county and

wards of each city in their respective counties into local districts,

to be designated by metes and bounds, and further designated by

a specific enumeration, not dividing any town or an\^ ward of a

c ty, and make return thereof, and therein to specify and declare

the number of representatives, which each of said districts shall

have a right to send to the general court, to constitute the house

of representatives, the number thus assigned to each district, and

thus declared and returned not to be less than one nor more than

three in each district. And we may add that, in our own opinion,

these boards of commissioners, — no special commissioners having

been elected for the purpose,— would not have fully executed the

power confided to them by this constitutional provision, nor fully

have performed the duty required of them, if they had not thus

assigned, designated and specified, and declared in their returns

the number of representatives to which each district should be

enlitled. until the time for a new formation of a district, and

apportionment of representatives.

Perhaps it may not be easy, in a short space, to state all the

reasons on which this opinion is placed, but we will mention some

of the most prominent.

This amendment contemplated and provided for carrying into

effect, one of the most important changes which could be made in

the Constitution of the Commonwealth. Nothing can more

deeply concern the freedom, stability, the harmony and success of

a representative republican government, nothing more directly

affect the political and civil rights of all its members and subjects,

than the manner in which the popular branch of its legislative

department is constituted. We do not here speak of it in its

character as a true representative of the interests, the intelligence

and the will of the whole, and all the parts of the constituent

body, but as a practical scheme of measures for the accomplish-

ment of a great object. It obviously required a system of plain,

simple and intelligible rules, easy to be understood, and to be

caiTied practically into execution by hundreds and thousands of

town and citv officers of all deorrees of intelligence. And this

system was designed to supersede and replace the long practice of

electing representatives through the medium of town organiza-

tions, and the agency of municipal officers, a practice which had

grown so familiar from experience and habit, that it was almost

impossible that any mistake could be made. These considera-

tions, it appears to us, must have been deeply impressed on the
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minds of the legislatures and people of the Commonwealth, in

proposing and adopting this amendment, and must therefore be

kept steadily in view in putting a construction upon it, both in its

general scope and in all its details.

The great object to be attained manifestly was, to reduce greatly

the number of representatives, and, in conformity with the theory

of representation, to secure as nearly as possible an equality in

the ratio of representatives and legal voters throughout the Common-
wealth. This object might be accomplished in any one of various

modes. The amendment itself might have divided the State into

districts, and have apportioned the representatives among them,

or it might have authorized the legislature to do the same thing

;

or it might authorize the legislature to do it in part, and provide

that the details should be completed by another body specially

designated and empowered for that purpose. This was the ex-

pedient actually adopted. A census of the number of legal voters

in each city and town being first made, as provided for in the

amendment, the legislature were required to apportion the two

hundred and forty representatives among the several counties of

the State. Then, unless a law should be passed providing for the

election of a board of special commissioners in each county, and

no such law was passed, and no such special commissioners were

elected, the mayor and aldermen of the city of Boston, the county

commissioners of other counties than Suffolk should, on the first

Tuesday of August, after each assignment of representatives to

each county, assemble at the shire town of their respective coun-

ties, and proceed as soon as may be to divide the same into rep-

resentative districts of contiguous territory, so as to apportion the

representation assigned to each county equally, as nearly as may
be, according to the number of legal voters in the several districts

of each county.

Such was the system provided. The legislature, had they seen

fit, might have postponed making the apportionment among the

counties, and in the meantime have provided by law for the elec-

tion of special commissioners, which would have extended as well

to Suffolk as to the other counties ; had they done so, the powers

of such special commissioners would have been precisely the same

in all the counties. The legislature passed no such law ; on the

contrary, they made the apportionment among the counties which,

b}' the amendment, the secretary of the Commonwealth was re-

quired forthwith to certify to the board authorized to divide each

county into representative districts. It became, therefore, the

duty of the mayor and aldermen of Boston to proceed and per-

form the same duties for the county of Suffolk, which special
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commissioners would have been authorized and required to do,

had they been elected as provided in this amendment.

These boards are to divide the respective counties into repre-

sentative districts, so as to apportion, as nearly as may be, ac-

cording to their relative number of legal voters ; but this is to be

done under several absolute and inflexible conditions prescribed

by the Constitution, by which they are bound.

1. No town and no ward of any city can be divided in forming

a district.

2. No town or ward of a city can be united with any other

town or ward of a city to form a district, unless they are contig-

uous to each other.

3. No district can be formed, embracino; so laroje a number of

voters as, according to the ratio for such county, would enable it

to send more than three representatives.

Subject to these conditions, having a regard to the relative

number of voters in each town and city ward, so far as it can be

had, consistently with these fixed conditions, they are to form

representative distri(;ts with such number of voters as to enable

them to choose one, two or tJu^ee representatives. To illustrate

this : They must first ascertain the ratio between the voters and

the representatives, by taking the whole number of voters in the

county, and dividing that number by the number of representa-

tives assigned to it. This must, almost of necessity, certainly

according to the doctrine of chances, leave a fraction for which

it may, in some cases, be necessary to provide. Having estab-

lished the ratio for one, it is for the board to form districts hav-

ing within them numbers, as near as may be, in reference to

other conditions, to the ratio thus found, to choose one repre-

sentative, or twice that number to choose two, or three times that

number to choose three. This is clearly within their express

authority. They are bound to have this consideration in their

own mind, in forming, describing and numbering each district,

whether it is a district for one, two or three ; this they are bound

to do, by the regard they are bound to have to equality in the

ratio between voters and representatives. They are bound to

form the district with a view to the number of the representatives

to which such district shall be entitled, whether they are bound to

express it in their return or not.

In many counties there may be a great variety of circumstances

calling for the exercise of judgment in the formation of districts.

The county of Middlesex has, we believe, fifty-two towns and

cities — forty-nine towns and three cities. Suppose each city has

six wards, here are sixty-seven organized bodies, with some very



414 MASSACHUSETTS ELECTION CASES 1853-1885.

large towns and some very small ones, to be classed and' grouped

together into districts, so as, in the whole, to elect thirty-eight

representatives. "We will not undertake to imagine the great

variety of complex circumstances under which, according to the

Constitution, this duty is to be done. Without putting particular

cases by way of illustration, which might V)e greatly extended, it

seems that equality between voters and representatives cannot be

reached, and, indeed, was not contemplated by the amendment,

except that, " as nearly as may be," approximation to this

equality, is to be sought by those whose duty it is to form

the districts. In forming districts with a view to such approxi-

mation, the}^ must take into consideration,

1st The absolute number of voters in each town and city ward

of the county, as fixed by the census for the occasion.

2d. "Whether that number is ovei' or under the ratio of voters

to a representative for that county, as first found, and how nearly

it approaches that ratio for one, or double that number for two,

or treble that ratio for three representatives.

3d. "Whether any one town or city ward, with reference to that

ratio, can be constituted one district approximating nearly, and

how nearly, to the ratio for sending one or more, or whether any

such town or city ward can be so combined with an}^ other one or

more towns or city wards, so that the aggregate of voters in the

towns or wards so combined, shall approach nearly, and how
nearly, to such ratio, or its duplicate or triplicate.

Thus it will be perceived that the great principle of equality of

representation, or the nearest practicable approximation to it,

which lies at the foundation of this whole constitutional provision,

is to govern, subject to the inflexible restrictions, not only in appor-

tioning the representatives to the district, but in the mode of

forming the districts so as to bring that approximation as near as

may be to the true equality. They have full authority to form

these districts, with reference to the election of one, two or three

representatives, and were bound to be governed by the great prin-

ciple of equality in doing it, conformably to the tenor of the

constitutional amendment under which they acted. Here, then,

there was abundant room for the exercise of reason and judgment

in forming the districts
;
they must have formed them with the

view to their right to elect one, two or three representatives, and

it would seem to be necessarily incident to the completion of the

work, that they should declare and return the number intended

that each district should be entitled to elect.

Thus far we have drawn our illustrations respecting the powers

of the commissioners, and ma3'or and aldermen, from the cases
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which may be supposed to ari^e in other counties than Suffolk.

The circumstances indeed, on which the commissioners were to act,

might be considerably different, inasmuch as the city at no distant

period had been divided into twelve wards, then nearly equal, for

the purposes of representation in the city council. There would,

therefore, be likely to be fewer cases of complex and extraordinary

facts, calling for the exercise of judgment, though there had come

to be large discrepancies between the numbers of inhabitants, and

still greater of legal voters, in the respective wards. But the same

powers are given in the same terms to the mavor and aldermen in

Suffolk and the commissioners in other counties, and no purpose is

shown in the amendment, to invest them with other or different

powers.

Again, this constitutional amendment not only vested in the

mayor and aldermen the power to form districts in the county of

Suffolk after the census and apportionment of 1857, but also after

that to be made in 1865, and every tenth year after, to all future

time. There may or may not be a new arrangement of the city

into wards, by increasing or diminishing the number of wards, or

b}' an entirely new division. If no such new arrangement of wards

is made before 1865, or the next or some succeeding decennial

term, judging from experience, there will probably be a much

greater disparity in the number of legal voters than at present.

Some one or more will perhaps have so increased, that when the

ratio for the county is established, they may be found to have over

four times that number ; but hy the inflexible rule it can have but

three representatives. Some one may have so far decreased as to

fall short of the ratio for one. But by the same inflexible rule, it

cannot be disfranchised. It may not be contiguous to any other

ward, with which it may be united, without making the aggegate

number of voters more than enough by the ratio for three : it must

therefore, however small, be constituted a district to choose one.

Here, then, would be room and a great demand for the exercise

of reason and judgment in determining, among various methods

placed within their reach, how the districts should be formed, and

a determination, somewhat judicial in its character, how many rep-

resentatives each district is entitled to elect.

But, at the time of the adoption of this amendment, it could not

be known that such questions would not arise in Suffolk as well

as in other counties ; and the power was given to the commission-

ers of all counties alike, to meet all cases to which it could extend

at the first or subsequent establishment of districts.

The makers of this constitutional amendment, not having

formed the State into districts for the election of representatives,
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not having vested the power in the legislature to form the counties

into districts, but only to apportion the two hundred and forty

representatives among the connties, must have felt the necessity

of providing a body, competent in their view to perform this duty

fully and completely. They must have understood that, in the

performance of this duty, the questions herein before suggested,

and many others not capable of being solved by mere computation,

must arise and must be determined by sound judgment. The

question then recurs, looking at the exact terms of the amendment

and its obvious purposes, to what body was this dutv intrusted

and what powers were vested in them to enable them to perform

it?

We can h ive no doubt that this whole duty was confided to the

count}' commissioners for other counties, and to the mayor and

aldermen of Boston for the county of Suffolk, there beiug no

county commissioners in this county. The terms, though not

clear and explicit, do, in our opinion, import this. They are to

divide their respective counties into representative districts, so as

to apportion representation equally, as near as may be, according

to the number of voters in each district. There is a slight

obscurity in the sentence, which would be removed by a slight

change in the words. If there were a comma after voters," and

the word in " were to," it would be somewhat more free from

obscurity. But we think the meaning is, "so as to apportion,"

or "so that they may apportion" "in" or "to" the districts.

But this is confirmed by the residue of the provision prescribing

the duty of the commissioners.

The districts in each county shall be numbered by the board,

and a description of each, so numbered, with the number of legal

voters in such countv, shall be returned by the board to the

secretary" of the Commonwealth, the county treasurer of each

county, and the clerk of every town in each district, to be filed

and kept in their respective offices.

Here, then, is the purpose for which these returns are to be

made : not for revision or correction, not for acceptance or rejec-

tion, or recommitment, but for preservation and information ; a

final act determining the rights of all parties concerned, and. in

effect standing as part of the Constitution during the decennial

period.

Again ; it is not expressly required by the provision, that the

board shall state the whole number of the representatives which

they are required to apportion to the whole county ; whereas by

returning the number apportioned to each district, the aggregate

of the numbers of representatives assigned to each district will
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show that they have rightly apportioned the whole number assigned

to the county ; and this leads to a strong conclusion, that such an

apportionment to each district was to be made and returned by

the commissioners.

But even should the commissioners return the whole number of

representatives a[)portioned to the county, and that they had

formed it into a given number of districts, stating the number of

legal voters in each, without specifying the number of representa-

tives to each district, the work would be very imperfect. For

instance, in Suffolk there are two cities, Boston and Chelsea, and

two towns, North Chelsea andWinthrop. Whether Chelsea is

divided into wards or not, we do not know
;
probably it is.

Suppose the mayor and aldermen had returned that they had

apportioned twenty-eight, the number of representatives assigned

to the county by the legislature, and had formed it into thh'teen

districts, giving the number of voters in each, without more ; it

would be extremely difficult, if not impossible, to determine by

mere calculation, what number each would be entitled to choose,

on account of the fractions, larger or smaller, by which some dis-

tricts would fall short, and.some exceed the average ratio. But if

it were possible to ascertain the number of representatives which

each district would be entitled to elect, it must be throu^^h the

medium of a complex and difficult calculation, to be made by the

officers and voters at every election ; whereas the article plainly

requires a simple, recorded document, open to the inspection of

all, stating in terms the number which each district may elect, for

the government of all city, town and ward officers, in issuing

warrants, calling and holding meetings, and for receiving and

certifying votes, and also for tlie information and security of

voters.

The question then recurs whether the doings and returns made
conformably to the article of amendment are to be deemed con-

clusive ?

This is a question of power. The power, whatever was its

extent, was conferred when the amendment was adopted ; it was
conferred alike on the commissioners and on the mayor and
aldermen in their respective counties ; it was not limited to the

state of things as it then existed, but was intended to adapt itself

to all such changes and states of things as might arise at any
future time. As the exigency of the case, namely the regular and
harmonious action of the government, required that the powers of

those bodies, appointed in behalf of the people to establish repre-

sentative districts, should be large and adequate to the occasion,

to enable them to decide all questions incMent to the establish-
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ment of such districts within the limits prescribed by the article

itself. As such exigency required that the execution of these

powers should be definitive (and no mode is suggested for the

revision of the doings of the commissioners), the conclnsion is

that the decisions of the various questions before them, made by

the bodies thus empowered as expressed in their final action and

returns, must be taken to be decisions made by a body of com-

petent jurisdiction, duly authorized by the Constitution, and are

therefore conclusive.

In answer to the second question, the undersigned are of opin-

ion that it would not be competent for the house of representatives,

in the case supposed, in judging of the returns, elections and

qualifications of its own members, to revise the proceedings of

the county commissioners and mayor and aldermen, in whole or

in part, and to change the number of representatives, by them

apportioned to any district, if satisfied that such number is differ-

ent from the number to which such district would be entitled, if

determined exclusively by the enumeration of legal voters, taken

pursuant to said twenty-first article of amendment.

The house of representatives are, by the Constitution, final

judges of the returns, elections, and qualifications of their own

members. Their duty is, we think, rather to judge of the rights

of persons returned as members, and claiming to be members,

than of the lights of districts or constituencies, although the latter

may sometimes be incidentally involved. For instance, in the

case suggested by the question, suppose three members are

returned by a district to which three were assigned, and suppose

another, to which two only were assigned, claiming a right to send

three, had elected and returned three ; the whole six could not hold

seats, and the house must decide between them. But in coming

to that decision, they must, in our opinion, look exclusively to

the act done by the commissioners pursuant to the Constitution

by which the districts were formed, and the number of represen-

tatives assigned to each. Were it otherwise, it appears to us that

o-reat confusion would follow. If the house could decide between

two particular districts, coming before them by petition or other-

wise, each claiming a superior right to the other, then any and all

the other thirteen or fourteen districts in Suffolk might come

before the house in the same manner, to have their rights deter-

mined. So of the county of Middlesex, with its forty-nine towns

and three cities to choose thirty-eight representatives ; it may be

divided into any number of districts not less than thirteen nor

more than thirty-eight. Should any error be discovered in com-

bining contiguous towns and city wards into districts, or in the
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compntation of the numbers of voters necessary to the apportion-

ment of representatives among them, the whole might be revised,

and many changes of representatives made, and yet such act of

the house could only extend to the elections for one year.

Now it is obvious that if the Constitution had itself framed the

districts, and apportioned the representatives, it must be taken

by the house to be conclusive, although errors of computation

might afterwards be discovered in the application of the principle

of distribution adopted by its framers. Xovt" when a part of this

duty was ordered to be done, and returned by other public bodies,

and recorded in various public offices for the general and author-

itative information of all officers and voters, it was an act done

by the delegated authority of the Constitution, and ought to have

the same practical effect as if done in terms by the framers of it.

For the reasons given in answer to the fii^st question, therefore,

we are of opinion that the house of representatives, in exercising

the right vested in them by the Constitution respecting the election

of members, are bound to take the formation of districts and

the apportionment of representatives to each disti'ict. as made

and returned by the county commissioners, and the mayor and

aldermen of Boston in their respective counties, to be conclusive.

If it shall be asked what shall be done if one of these apix)rtion-

ments and returns shall be discovered to be erroneous, our answer

is that the Constitution has provided no power competent to inquire

into and correct any such eiTor. Some error may occur in all

human transactions, and therefore even those who may discover

or think they have discovered an error, may themselves have fallen

into error in conducting their inquiries and making their computa-

tions. But the final power must rest somewhere, and the exigen-

cies of government will not admit of its waiting in its movements

until all possible errors in its constitution and organization are

removed.

All public officers who are charged with the performance of

public duties, and who may be guilty of fraudulent, wilful and

corrupt conduct in the discharge of them, are liable to prosecution

and punishment therefor, by impeachment or indictment ; but even

punishment for their misdeeds may not necessarily correct them,

though it may afford an additional security to the public against

their perpetration.

Boston-, March 11, 1858,
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Edwin A. Luce v. Theodore G. Mayhew and others.

13 Gkay, 83 (1859).

A certificate of the number of votes given for county commissioners at a town

meeting duly held for that purpose, and of the result thereby appearing, signed

" Attest, J. S., " without showing that it is a copy of the town record, or that J, S.

is town clerk, is not a return which the board of examiners are authorized to receive,

or will be required by mandamus to consider in determining who is elected county

commissioner.

Hoar J. : This case arises upon an alternative writ of manda-

mus^ issued upon the petition of Edwin A. Luce of Tisbury, in

which the petitioner alleges that he was duly elected a county com-

missioner for the count}' of Dukes Countj^ at the election in Nov-

ember, 1858 ; that the board of examiners for that county met

according to the requirements of law ; that by the returns made

to said examiners, it appeared that the petitioner had received the

highest number of votes at said election ; that it was thereupon

their duty to declare the petitioner to be duly elected to said office,

and forthwith to give him a written notice to that effect, in due form

of law ; that the}' have neglected and refused to declare him duly

elected as such commissioner, and to give him written notice of Ics

election
;
but, on the contrary, have given a certificate of elec-

tion to said office to William S. Vincent, who was not legally

elected thereto.

The writ was served upon the examiners, who appeared at May
term 1859 in Barnstable, and showed cause why a peremptory

mandamus should not issue ; and notice of the pendency of these

proceedings was given, by order of the court, to William S.

Vincent, the incumbent of the office.

At the hearing it was proved and admitted, that when the board

of examiners met to examine the returns of votes transmitted to

them, papers purporting to be returns of votes from each of the

three towns in the county of Dukes County were received by

them ; that they rejected the returns from the towns of Tisbury

and Chilmark, as not being made in conformity with the require-

ments of law; that William S.Vincent had a large majority of

the votes given in the town of Edgartowu, from which town a

coiTCct return was received, and that he was thereupon declared

duly elected, and a certificate of his election was given to him.

It also appeared that if the returns from Tisbury and Chilmark

had both been received and counted, the petitioner would have
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been entitled to the certificate of election ; but that if eitlier of

them were rejected, the result of the election would be the same

us if the vote of Edgartowu alone were counted ; the plurality for

Luce in either not being in itself sufficient to counterbalance the

plurality for Vincent in Edgartown.

The question then urises whether the returns from either town

were rightly rejected by the board of examiners. The only return

received by them from the town of Chilraark was the following

:

"At a legal meeting of the inhabitants of the town of Chilmark, in

Dukes County and Commonwealth of Massachusetts, qualified to vote

in elections, holden on the second day of November, in the year

eighteen hundred and fifty-eight, for the purpose of voting for a county

commissioner for said county, the votes given in were sorted, counted,

recorded, and public declaration thereof made, and were for the follow-

ing persons

:

Whole number of ballots, 44

Edwin A. Luce, 31

William L. Vincent, 13

Tristram Mayhew, \ Selectmen

Smith Mayhew, > of

Moses C. Vincent, } Chilmark.
Attest : Jas. N. Tilton.

Two objections are made to the validity of this return. l,That

it does not purport to be a copy of the town record ; and 2, That

it does not purport to be attested by any town clerk.

The statutes from which the powers and duties of the board

of examiners are derived are the Rev. Sts. c. 14, §§17, 18, 19,

38 ; Sts. 1854, c. 77 ; 1855, c. 3.*

It is obvious from an examination of these statutes that the

duties of the board of examiners are simply ministerial. By § 18

of c. 14 of the Rev. Sts., they are required to meet at a time

specified, and "to examine the returns of votes transmitted to

them, and, if any person, shall be found to have a majority of all

the ballots," to give the person elected written notice of his

election. By subsequent statutes the time of their meeting is

changed, and a " plurality " of votes is substituted for a " major-

ity." They are not made a judicial tribunal, nor authorized to

decide upon the validity or the fact of the election, in any other

mode, than by an examination of " the returns " made to them,

according to law. They are not required or authorized to

hear witnesses or weigh evidence. They have no power to send

for persons or papers. If one result appears upon the returns,

and another is the real truth of the case, they can only act upon

* Pub. Sts., ch. 7, 48, 49.
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the fonner. If they have done their duty, the remedy of the

person actually elected to the office is not to be sought in a

mandamus. This court has no power to direct public officers to do

any more than their duty, or anything different from their duty.

The decision of the case must then depend upon the answer

to be given to the question, whether the paper received from the

town of Chilmark was a return " such as the law prescribes, and

which the board of examiners were required b}* law to examine

and treat as a legal return. The court are of opinion that it was

not. It does not purport t > be a cop}* of a town record, but is a

certificate, apparentl}* original, of certain facts which it recites. It

is not attested b}' an}' person describing himself, or in an}' way
appearing upon the paper to be, the town clerk of Chilmark. The
board of examiners had no official knowledge, and were not

required to ascertain or know, that the person signing his name
'•Jas. N. Tilton'*was in fact such town clerk. The "return"

required by Rev. Sts. c. 14, § 17, is a cop}' of the town record,

signed b}' the selectmen and attested by the town clerk. The
board of examiners were not required by law to receive, examine,

or treat as a return any paper which did not appear upon its face

to be such a return. The respondents having therefore sustained

the issue raised upon their answers, are entitled to a judgment for

their costs.

Judgment for the respondents for costs.

Caleb Lombard v. Benjamin Oliver and others.

3 Allen, 1 (1861).

No action Ues against the selectmen of a town for refusing to put upon the list of

voters therein the name, and rejecting the vote, of one who was not a legal voter,

although the proof produced by him to them was suflScient to establish, prima facie.

his right to vote; and they may prove at the trial that in fact he was not a legal

voter.

Tort against the selectmen of Wellfleet, for refusing to put the

plaintitTs name upon the list of voters, and rejecting his vote, at

several elections in that town.

At the trial in the superior court, the defendants offered evidence

to prove that the plaintiff was not legally entitled to vote in Well-

fleet, at the several times when his vote was refused by the defend-

ants ; but Vose, J., ruled that no facts in reference to his right to
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vote could be proved, which were not laid before the defendants

when he made bis claim, or which were not then personall}- known
to them. The jur}' returned a verdict for the plaintiff with §600

damages, and the defendants alleged exceptions.

Other facts and rulings in tbe case became immaterial.

II. A. ScuDDER for the defendants.

B. F. AND H. L. Hallett, /or the plaintiffs cited Blanchard v.

Stearns, 5 Met 298 ; Waite v. Woodward, 10 Cush. 143 ; Harris

V. Whitcomb, 4 Gray, 435 ; Rev. Sts. c. 3 § 9.

BiGELOW, C. J. : In the trial of this case, one of the issues

which was presented by the pleadings seems to have been over-

looked by the court.

Tlie only question which appears to have been regarded as open

before the jury was, whether the plaintiff, before offering his vote

at the meetings of the inhabitants of the town alleged in the decla-

ration, furnished the defendants sufficient evidence of his having

the legal qualifications of a voter. It is true that the plaintiff, in

order to maintain his action, was bound to assume the atlirmative

of this issue, and to prove it to the reasonable satisfaction of the

jury, and if he established it, he would thereby make out a prima
facie case, which, in the absence of controlling proof, would entitle

him to a verdict. Rev. Sts. c. 3, § 9 ; Gen. Sts. c. 6, § 11 ; c. 7,

§ 10.* Blanchard v. Stearns, 5 Met. 298. But it is a mistake to

suppose that this was the only question of fact which was open on

the pleadings.

Another material issue was raised by the answer. The defend-

ants alleged that the plaintiff, at tbe time he sought to have his

name placed on the list and claimed tbe right to deposit his vote,

was not in fact a legal voter in the town. In support of this aver-

ment in their answer, the defendants offered evidence which was

rejected In- the court. But a little attention to the nature of the

action, and to the grievance of which the plaintiff complains will

show that this allegation, if established by proof, is a perfect bar

to the action. It is the legal right to vote which the plaintiff seeks

b}' this suit to vindicate. It is for a violation of this right that he

claims a compensation in damages. He alleges that it was bv the

wrongful acts and refusals of the defendants, in their capacity of

selectmen of the town, that he was deprived of the privilege of

exercising the elective franchise, to which he was entitled as a

legal voter in the town. The gist of his action is not that the

defendants refused to put his name on the list, or rejected his

vote. These are immaterial averments, unless coupled with the

• Pub. Sts., ch. 7, ^ 10.
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otber and fundamental fact, that he was at tjie time a legal voter

in the town.

If he did not possess the legal qualifications of a voter, then no

wrong was done to him by the defendants for which he can main-

tain an action. On the contrary, if his name had been placed on

the list and his vote had been received by the defendants, he would

have thereby gained no right, but only obtained the means by

which he might have deposited unlawful votes, and thereby sub-

jected himself to indictment.

The misap^jreheusiou at the trial probably arose from an erro-

neous application of the provisions contained in Rev. Sts. c. 3, § 9,

as explained and expounded in the case of Blanchard v. Steams,

ubi supra. That enactment followed substantiall}' the provision

embodied in the previous statute of 1822, c. 104, § 4. Previously

to the passage of the latter statute, under the decisions of tliis

court, selectmen were held liable to actions for refusing to receive

the vote of a person legally qualified, although they acted accord-

ing to their bast judgment, without malice, and without being

guilty of any negligence in the performance of their dut}'.

It is obvious that this rule of law would operate with great hard-

ship on public oflScers, upon whom was imposed the difficult task of

deciding suddenly, without opportunity for examination of facts,

upon the qualifications of voters. The object of the provisions of

the statutes above cited was to relieve in some degree, the harsh

operation of this rule of law, by exempting selectmen from liabil-

ity for omitting the name in the list of voters and for refusing the

vote of any person, unless he should, before ofl^ering his vote, fur-

nish them with sufficient evidence of his having the legal qualifi-

cations to entitle him to vote. It cannot be contended that these

statutes were designed to confer any new right on the voter. On
the contrary, they cast upon him a new burden. The}^ compelled

him to be read}^ with proof of his right to exercise the elective

franchise, in order that he might offer it to the selectmen, and

exempted them from liabilit}' in case of refusal to allow him to

vote, unless the evidence should be found sufficient to show that

such refusal was erroneous. But they gave him no new cause of

action.

The}^ did not entitle him to recover, if he was not a legal voter

in the town, merely because he offered to the selectmen evidence

which prima facie established his right to vote. If such was the

effect of the statute, then it would follow that any person who, by

producing false testimony before the selectmen, or by suppressing

facts having a material bearing on the question, might make out

before them an apparent right to vote, might also sustain an action
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for the rejection of bis vote, although it might be shown that in

fact he was not at the time a legal voter in the town. There is

nothing in the statutes to lead to such an absurd conclusion.

The truth is, that in actions of this nature two issues may be

presented on which, if properl}' raised b}^ the pleadings, it is the

duty of the jury to pass. One is the question whether the plaintiff,

at the time he claimed the right to vote, seasonably submitted to

the selectmen sufficient evidence that he was possessed of the

qualifications entitling him to vote. If he did, then this evidence

would make out a prima fade case which would entitle him to a

verdict in the absence of controlling proof. But it would be com-

petent for the defendants to raise another issue, and to show,

although he did offer evidence to them, which if it was true and

embraced all the facts bearing on the question, would have entitled

him to vote, that nevertheless this evidence was false, or that facts

were suppressed or kept back, which proved that at the time he

was not a legal voter in the town. If such evidence was offered,

aud it appeared to the satisfaction of the jury that the plaintiff had

no legal right to vote at the time his vote was tendered and refused,

then the plaintiff must fail in his action, because in such case, the

defendants would have deprived him of no right and have done

him no wrong b}' the refusal of his vote.

Inasmuch as the jury were precluded by the ruling of the court

from considering one of the main issues raised at the trial, and as

many of the incidental questions raised b}^ the exceptions may
become immaterial upon another trial, we do not deem it necessary

at this time to express any opinion concerning them.

Exceptions sustained.

Caleb Lombard v, Benjamin Oliver and others.

7 Allen, 155 (1863).

In an action against the selectmen of a town for refusing to put the plaintiflTs

name upon the list of voters and rejecting his vote, the plantiff may prove his own
statements relating to his residence, made to the selectmen before offering his vote,

not under oath, for the purpose of furnishing to them evidence of his having the

legal qualifications of a voter ; and he may testify to his own intention in leaving the

to^vn for a prolonged absence, previously to the time of the acts complained of.

Tort against the selectmen of Wellfleet, for refusing to put the
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plaintiflTs name upon the list of voters, and rejecting bis vote at

several elections in that town.

At the second trial in the superior court, before Russell^ J., after

the decision reported in 3 Allen, 1, the plaintiff, for the purpose of

showing that before offering his vote he furnished to the defend-

ants sufficient evidence of his having the legal qualiQcations of a

voler, was allowed to prove certain statements relating to his resi-

dence, made by him before the board of selectmen, not under oath.

To these the defendants objected, on the ground that statements

not under oath were not competent testimony before them. It

was not proved or claimed that Ihe^' made any such objection at the

time, or that they tendered an oath to the plaintiff.

It appeared that the plaintiff in 1857 went from Wellfleet to

Roxbury, and that he passed the most of the time in the latter

place down to the time of the acts complained of in 1859. The

plaintiff was a witness, and his counsel asked him what his inten-

tion was in leaving Wellfleet ; to this question the defendants ob-

jected, but the judge overruled the objection, and the plaintiff

replied that he did not intend to remove from Wellfleet.

The jury returned a verdict for the plaintiff, with $800 damages,

and the defendants alleged exceptions.

II. A. ScuDDER for the defendants.

G. Marston /or the plaintiff.

BiGELOW, C. J. : We cannot doubt that the testimony of the

plaintiff concerning the statement made by him of his qualifica-

tions as a voter to the defendants, at the time he sought to

have his name put upon the list of voters, was competent evi-

dence and should have been admitted. He was bound to show,

in order to maintain this action, that he had offered sufficient evi-

dence to the defendants to authorize and require them to put his

name on the list. D anchard v. Stearns, 5 Met. 302. His own

statement of facts bearing on the question of his residence in the

town was a part of this evidence, which they could not properly

overlook or disregard, in determining on his right to vote, unless

there was good reason for disbelieving or rejecting it.

The proceedings before selectmen of towns, and mayors and

aldermen of cities, under Rev. Sts ,c. 3, §§ G, 7 (Gen. Sts., c. 6,

§§ G, 7),* are not intended to have the formality and regularity of

judicial proceedings. They are in their nature summary. Nor is

it the design of the statute that the investigation should be con-

ducted under a strict application of the rules of evidence at com-

mon law. This would be quite impraticable and would defeat the

great object of the statute, which was to enable voters, by an

* Pub. Sts., ch. 6, 23-25.
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application to the selectmen during a brief interval before the

holding of an election to cause their names to be put upon the

list. Certainly it would work very great injustice, if the evidence

of a voter's qualifications was offered and received by the select-

men without objection by them as to its form or nature, or without

any requisition that it should be uuder the sanction of an oath

;

and at the same time that his claim should be rejected for a mere

informality of proof, without any knowledge by him of the ground

on which his right to vote was denied. Good faith and fair deal-

ing would require that the voter should be informed of any defect

in the form or mode of proof, if the selectmen intended to reject

his claims on that ground, so that he might cure the irregularit}'

or supply the deficiency. In the case before us it does not appear

that any objection was made to the statements of the plaintiff at

the time he made them to the selectmen.

He was not informed that they were incompetent, or that they

would not be received and regarded unless made under oath. For

aught that appears, he was left to suppose that the facts stated

by him were supported by competent evidence. Under such cir-

cumstances, we are of opinion that the defendants were stopped

from setting up, in subsequent proceedings against them, the

objection that his statements must now be rejected as part of the

evidence laid before them, because he was not a competent wit-

ness, or for the reason that he did not testify under the sanction

of an oath. .

AVe also think that, upon another and distinct ground, evidence

of the statements made by the voter to the selectmen was compe-

tent on the trial of the issue in this action. It is provided by

Rev. Sts., c. 3, § 8 (Gen. Sts., c. 6, § 10), that whoever gives a

false name or a false answer to selectmen, when in session for the

purpose of receiving evidence of the qualifications of persons

claiming a right to vote, shall forfeit the sum of thirty dollars for

each offence. This enactment affords a clear and direct implica-

tion that the statements of persons concerning their own qualifi-

cations as voters are not only competent evidence to be received by

selectmen, but that it is not necessary that they should be made

under oath.

The plaintiff was a competent witness on the trial of this ac-

tion, under Gen. Sts., c. 131, § 14. The question of his intention

in leaving the town for a prolonged absence was material in its

bearing on the issue before the jury, and his own testimony that

he did not thereby intend to change his domicile was clearly ad-

missible. Fisk V. Chester, 8 Gray, 506 ; Thacher v. Phinney, 7

All. 116.

Exceptions overruled.
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CASE OF SUPERVISORS OF ELECTION.

114 Mass. 247 (1873).

The St of 1873, c 376, } 1, directing the justices of this court to appoint saperrls-

ors of election, is anconstitutional and void.

Petition under St. 1873, c. 376, § 1, for the appointment of

supervisors of election. The petition was signed b}' five legal

voters of ward 3 in the city of Boston, and was in the following

words :
—

" To the honorable the justices of the supreme judicial court, holden

at Boston,.within and for the county of Suffolk.

" Respectfully represent the undersigned, being five legal voters of

ward 3 in said city of Boston, that they desire to have the election of

state and county officers, to be held in said ward on the fourth day of

November next, guarded and scrutinized as provided in the 376th chap-

ter of the acts of 1873, and they respectfully petition that supervisors of

election may be appointed and commissioned in said ward, as provided

in said act. And your petitioners will ever pray."

This petition was presented on Oct. 24, 1873, to the chief justice,

by whose order notice was published in the " Boston Daily Adver-

tiser" and Boston Post," to all persons interested in the matter

thereof, or in a like petition in relation to any other ward, to appear

before the justices of the supreme judicial court, at the court house

in Boston, on October 27, at two o'clock in the afternoon, that they

might then and there show cause, if an}' they had, why the prayer

of the petition should or should not be granted.

At the time appointed, the matter was argued by L. M. Child

for the petitioners, and b}' P. A. Collins, contra^ before Gray, C.

J., Wells, Ames, Morton and Endicott, J.J., and after a con-

sultation of all the judges, their opinion was delivered on the same

day by

Gray, C. J. : This application is made under the St of 1873, c.

376, § 1, which provides as follows:— "Whenever, prior to an

election, five legal voters of any ward of a city shall make known

in writing to a justice of the supreme judicial court, in term time

or vacation, their desire to have such election guarded and scniti-

nized, it shall be the duty of such justice, upon such notice as he

shall deem meet, or without notice, prior to such election, to

appoint and commission two legal voters of such ward, who shall
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be of ilifTerent political parties, aod shall be koowo and designate<l

as sui>er\isors of election. Before entering upon the duties of

their office, the said supervisors shall be duly sworn to the faithful

and impartial discharge of the same.**

As the application appeared to involve a grave question of con-

stitutional law, and a similar application might according to the

terms of the statute be presented to a justice of this court at any

time, the matter has been argued before five of the judges, and our

brethren who could not attend at the argument have taken part in

the consultation.

The intention of the legislature is clearly expressetl that super-

visors of elections should be appointed by the justices of this court.

The question is whether the statute is constitutional.

Tue Constitution, being the fundamental law of the Common-
wealth, established by the people, binds and controls all their

servants, legislative, executive and judicial. Every person chosen

or appointed to any office is expressly required, before entering

upon the discharge of its duties, to take an oath to support the

Constitution. And by the eighteenth article of the Declaration of

Rights a frequent recurrence to the fundamental principles of the

Constitution Is declared to be absolutely necessars* to preserve the

advantages of liberty and to maintain a free government.

The legislature is vested by the Constitution with full power

and authority from time to time to make, ordain and establish aU

manner of wholesome and reasonable orders, laws, statutes and

ordinances, directions and instructions, " so as the same be not

repugnant or contrary to this Constitution,*' as they shall judge to

be f«-r the good and welfare of this Commonwealth, and for the

governing and ordering thereof, and of the subjects of the same.

Every reasonable inference is to be drawn in favor of the validity of

the acts of each branch of the government. But whenever appli-

cation is made to the judiciary to carry into effect any statute in a

particular case, and the statute in question appears to be clearly

repugnant to the Constitution, it is the duty of the judges to obey

the Constitution and disregard the statute.

The people of Massachusetts, warned by experience of the incon-

veniences and dangers arising from the vesting of incompatible

powers in the same persons under the royal government while this

state was an English province, have made most careful provision

for separating the three great departments of government, and

for removing the judiciary, and especially this court, fit)m political

influences of every kind, as far as possible.

The final article of the Declaration of Rights declares that *• in

the government of this Commonwealth the legislative department
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shall never exercise the executive and judicial powers or either of

tbem ; the executive shall never exercise the legisktive or judicial

powers, or either of them ; the judicial shall never exercise the

executive or legislative powers, or either of them ; to the end it

may be a government of laws and not of men." The Constitu-

tion further expressh' proliibits the judges of this court to hold a

seat in the house of representatives, senate or council, or any other

oflSce or place under the authority of tbis Commonwealth, except

that of justices of the peace through the state ; and requires all

commissions to be signed by the governor, and attested b\' the

secretary or his deputy, and to have the great seal o^ the Common-
wealth affixed thereto.

The justices of this court, as incidental to the largo and varied

judicial powers and jurisdiction conferred upon them by the Con-

stitution and laws, embracing cases criminal and civil, in common
law, equity, probate and divorce, may be and have been by many
statutes authorized to appoint subordinate officers of various kinds

to assist in the performance of their judicial duties, such as audi-

tors, special masters in chancer}', commissioners to take depositions

in other States in cases pending here, commissioners to take bail,

commissioners for the partition of lands, division of flats, or the

setting off of dower, commissioners of sewers, or for the improve-

ment of meadows and low lands, and commissioners to adjust the

rights of transportation and modes of connection between connect-

ing lines of railroad, or to assess the expenses, as between different

counties, towns and other corporations, of maintaining roads or

bridges. Parts of the duties performed by some of these officers

in carrying out their functions are executive in their nature, and

of a class which might be imposed by law upon strictly executive

officers. But all the officers above enumerated, when appointed

by the court, are by express requirement or necessary implication

obliged to return a report of their doings to the court for its judi-

cial action.

The judges may also be authorized by law, except so far as

otherwise expressly provided by the Constitution, to appoint clerks

of courts. But the duties of such clerks, are in no sense executive,

they are merely ministerial and incident to the administration of

justice.

On like grounds, the courts are authorized, in the absence of the

official prosecutor, to appoint a suitable person to perform his

duties ; and to appoint all officers necessary to the transaction of

their business.

The courts may also tr}" the title to man}' offices by mandnmns,

quo warranto^ or other proper process. But the title to an office is
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a right that has always boen hchl to he a proper subject of ju'llcial

fl(Tision, except when the Constitution has committed it to other

hands. Analogous to this is the power conferred on this court

by statute to remove certain officers, and thus to declare a for-

feiture of their rights and a determination of their offices.

The power of naturalization may perhaps be considered as one

of the powers that may be intrusted by the legislature in its dis-

cretion to one or another department of the government. Before

the adoption of the federal Constitution, it was habituall}' exercised

by the general court of Massachusetts. Since the adoption of

that Constitution, it has been vested by the Congress of the United

States, with the assent of the state legislatures, in the judicial

tribunals of the states, as well as in those of the nation. As it

requires a final determination of all matters of law and fact involved

in the admission of the applicant to citizenship, it ma}- appropri-

ately be made a subject of judicial investigation and decision.

The St. of 1873, c. 376, §§ 2, 3, declares that it shall be the

dut\' of the supervisors of election to attend the ward meetings
;

to challenge the vote of any person whose quaUfications they doubt

;

to remain where the ballot boxes are kept, from the opening of the

polls until all the votes are cast, counted, canvassed and sealed

up, and the certificates and returns made out ; to inspect and

scrutinize the manner of voting and the method of keeping and

marking the check list ; to count and canvass ever}' ballot cast,

and, in the event of a disagreement between their count and can-

vass and those of tho ward officers, to make a return of their count

and canvass to the mayor and aldermen.

These supervisors, although entrusted with a certain discretion

in the performance of their duties, are strictly executive officers.

They make no report or return to the court or to any judge thereof.

Their duties relate to no judicial suit or proceeding, but solely to

the exercise by the citizens of political rights and privileges. We
are unanimousl}' of opinion that the power of appointing such

offi.^ers cannot be conferred upon the justices of this court without

violating the Constitution of the Commonwealth. We cannot

exercise this power as judges, because it is not a judicial function ;

nor as commissioners, because the Constitution does not allow us

to hold any such office.

The statute in question can find no support in the act of Con-

gress of 1871, c. 99, conferring power to appoint similar officers

upon the judges of the circuit court of the United States, or in the

action of those judges pursuant thereto ; because the Constitution

of the United States does not so explicitly restrain the judges from

exercising executive or political functions as does the Constitution
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of thii Commonwealth ; and because the circuit judges acted indi-

vidually and without opportunity of conference, and, so far as we

are informed, without any question of constitutional power being

raised or argued.

Petition denied.*

OPINION OF THE JUSTICES TO THE GOVERNOR AND COUNCIL.

117 Mass. 599 (1875).

By Chief Justice Gray, and Associate Justices Wells, Colt, Ames,

Morton, Endicott and Devens.

It is the duty of the governor and council, upon application of a person claiming

an election as district attorney, to recount the ballots for that office, duly sealed up

and preserved under the St. of 1874, c. 37G, ^ 42, 46, 47 (Pub. Sts. c. 7, 27, 31),

which were cast in towns, but not those cast in cit'es, and, upon comparison of the

ballots so recounted with the other returns, to ascertain which of the persons voted

for appears to be elected.

After the governor and council have, upon the application of a person claiming an

election as district-attorney, recounted certain ballots given for that office, and have

issued a certificate of election to the person appearing to be elected, they have no

power to recount other ballots.

On February 17, 1875, the following order was passed by the

governor and council, and on Februar}' 27 transmitted by the

governor to the justices of the supreme judicial court, who on

March 5 returned the answer which is subjoined.

Ordered^ That the opinion of the supreme judicial court be re-

quested as to the following questions :

1. Under the Constitution and laws of the Commonwealth, is it

the duty of the governor and council, upon application of a person

claiming an election as district attorney, to recount the ballots for

said oflSce, dul}^ sealed up and preserved under the provisions of

sections 42, 46 and 47 of chapter 376 of the acts of 1874, and, upon

comparison of the ballots so recounted with the other returns, to

ascertain which of the persons voted for appears to be elected ?

2. If, the facts being as set forth in the first question, a recount

of certain ballots has been had, and a certificate of election issued

to the person appearing to be elected by such recount, is it the

By the St. of 1874, c. 376, § 58, the St. of 1873, c. 376, is repealed.
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duty of, or is it competcut for the governor and council, upon

another ai)plication b}' the same person for a recc^unt of other bal-

lots, said application being made within sixty days, and said sec-

tions 42, 4(> and 47 being duly complied with, to recount such other

ballots, and for the governor to issue a certificate of election to

the person appearing to be elected by such recount?

3. Would the power and duty of the governor and council in

the premises be affected by the fact that, pending the considera-

tion of the second application above referred to, another governor

and council had been elected and qualified?

The justices of the supreme judicial court, having considered

the questions upon which their opinion has been required by his

excellency the governor and the honorable council, respectfull}'

submit the following opinion :
—

The nineteenth article of amendment of the Constitution of the

Commonwealth, which requires the legislature to prescribe by gen-

eral law for the election by the people of sheriffs, registers of pro-

bate, commissioners of insolvency and clerks of courts in the

several counties, and district attorneys in the several districts,

leaves the term of office, and the manner of receiving, counting,

declaring and returning the votes, and ascertaining and certifying

the results of the election to be regulated by the legislature.

The seventh chapter of the General Statutes has constituted the

governor and council a board to examine, as soon as may be after

receiving them, the returns of votes from the various cities and

towns for district attorneys and other officers named in this article

of the Constitution ; and requires the governor forthwith to trans-

mit to such persons as appear to be chosen to such offices a certifi-

cate of such choice, signed by the governor, and countersigned by

the secretar}' of the Commonwealth.

The nature of the duties thus imposed, and the xery terms of

the statute, show that they are to be performed without unneces-

sary delay, and that the certificate issued by the governor to any

person appearing upon such examination to be elected is the final

and conclusive evidence of the determination of the governor and

council as to his election.

No provision was made by the General' Statutes for the preser-

vation or recount of the original ballots.

The one hundred and fort3'-fourth chapter of the statutes of 1863

provided that the ballots given in all elections in cities for United

States, state, county, city or ward oflScers, should be sealed up in

an envelope by the ward oflicers, and preserved by the city clerk

for at least sixty dsLys ; enabled the mayor and aldermen, upon the
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representation of ten citizens of any ward, and within the time pre-

scribed by law for examining the returns and determining the results

of the election, to examine the ballots and cause the return of the

ward to be amended accordingly ; and further provided that if,

within sixty days of an election, any person who received votes for

any office should serve upon the city clerk " a written notiOcation,

claiming an election to such oflSce, and declaring an intention to

contest the right of any person who has received or who may
receive a certificate of election for the same, the city clerk shall

retain such ballots, sealed as aforesaid, subject to the order of the

body to which such person shall claim to have been elected, or

until such claim shall have been withdrawn or finally decided."

This last provision confers no power to recount the original bal-

lots, but simply provides for their preservation as evidence until

the contested election is determined by an}' board, body or tri-

bunal in the exercise of the powers otherwise vested in it by Con-

stitution or statute. The words subject to the order of the body

to which such person shall claim to have been elected," are adapted

to the case of a person claiming to be elected a member of a body

which is the judge of the elections, returns and qualifications of its

members, as the national house of representatives is by the Con-

stitution of the United States, each branch of the general court b}'

the Constitution of the Commonwealth, and the board of aldermen

and common council of cities by municipal charters ; but the}' can

have no application to the governor and council in the examina-

tion of the returns of votes for an office which does not constitute

the person elected to it a member of their board.

It follows that the statute of 1863 conferred upon the governor

and council no authority to recount the ballots for the office of dis-

trict attorney.

No provision having been previously made for the preservation

and recount of ballots in towns, b}^ the municipal officers or other-

wise, the fortieth chapter of the statutes of 1871 provided that, at

all elections in towns for officers other than town officers, the bal-

lots should be sealed up in an envelope by the selectmen, and pre-

served by the town clerk sixty da3's, " and if within that time an}^

person voted for serves notice on him in writing, claiming an elec-

tion and desiring a recount of said ballots, the clerk shall con-

tinue to hold such envelope, subject to the order of the legislative

body to which such person claims an election, or, in other cases,

of the board requu'ed by law finally to examine the returns and

issue certificates of election ; and in all such cases said legislative

bod}^ or board may take and open said envelope and recount the

ballots thus preserved."
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Under that statute, the governor and council must be deemed
" the board required b}^ law finall}' to examine the returns and issue

certificates of election" to the office of district attorney, and con-

sequently authorized to recount the ballots, so sealed up and pre-

served, for any person for that office, and to take into considera-

tion the ballots so recounted, in connection with the other returns,

in ascertaining which of the persons voted for appears to be

elected.

But this authoritj^ to recount the ballots is incidental to the pow-

ers conferred by the General Statutes to examine the returns and

issue a certificate of election, and does not warrant the recall of a

certificate once issued, or the issue of a second certificate.

The three hundred and seventy-sixth chapter of the statutes of

1874 contains a re-enactment, in sections 40-42, of the provis-

ions of the statute of 1863, and in sections 46-48, of those of the

statute of 1871 ; and in section 58, repealing all those provisions,

declares that the provisions of this act, so far as they are the same

as those of existing laws, shall be construed as a continuation of

such laws, and not as new enactments.

From these considerations it follows that the first question pro-

posed must be answered in the affirmative so far as it relates to

ballots in towns, and in the negative so far as it relates to ballots

in cities ; and that the second and third questions proposed must

be answered in the negative.

Boston, March 5, 1875.

OPINION OF THE JUSTICES TO THE HOUSE OF REPRE-
SENTATIVES.

122 Mass. 594 (1877).

By Chief Justice Gray, and Associate Justices Colt, Ames, Mortoi^,
Endicott, Devens and Lord.

The provision of the twenty-first article of amendment of the Constitution of the

Commonwealth, which requires every representative in the general court to have
been for one year at least next preceding his election " an inhabitant of the district

for which he is chosen," is satisfied by his having dwelt or had his home within the

district for that time ; and a person, otherwise qualified, who having been an alien,

has been naturalized within the year, is eligible as a representative. Under the Con-
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stitution of the Commonwealth, an alien must be naturalized before he can Income

eligible as a member of the house of representatives.

The following order was passed by the house of representatives

on Feb. 26, 1877, and on Februar}' 28, transmitted by the speaker

to the justices of the supreme judicial court, who on March 7,

returned the answer which is subjoined

Ordered^ That the opinion of the justices of the supreme judicial

court be required upon the following questions of law, viz.

:

1. What is the meaning of the word " inhabitant," as used in

article 21 of the amendments to the Constitution of Massachusetts,

in the provisions relating to the qualifications of representatives?

2. Is a person, otherwise qualified, eligible as a member of this

house, who, having been an alien, has been naturalized within one

year next preceding his election ?

3. Must an alien be naturalized before he can become eligible as

a member of this house ?

The justices of the supreme judicial court, having considered

the questions proposed hy the Honorable House of Representatives,

respectfully submit the following opinion :

The general principles and the rules of construction, which must

guide us in answering these questions, are clearl}^ set forth in an

opinion submitted to the Honorable House in 1811 by Chief Justice

Parsons and Justices Sewall and Parker (each afterwards chief

justice), printed in full as a supplement to the seventh volume of

the Massachusetts Reports, and in the Reports of Controverted

Elections, published in pursuance of a resolve of the general court

in 1852, and from which it is sufficient to quote a few sentences.

" We assume, as an unquestionable principle of sound national policy

in this State, that, as the supreme power rests wholly in the citizens, so

the exercise of it, or of any branch of it, ought not to be delegated by

any but citizens, and only to citizens. It is therefore to be presumed

that the people, in making the Constitution, intended that the supreme

power of legislation should not be delegated but by citizens. And if the

people intended to impart a portion of their political rights to aliens,

this intention ought not to be collected from general words, which do

not necessarily imply it, but from clear and manifest expressions, which

are not to be misunderstood.

" But the words ' inhabitants' or ' residents' may comprehend aliens,

or they may be restrained to such inhabitants or residents who are

citizens, according to the subject matter to which they are applied.

The latter construction comports with the general design of the

Constitution. There the words ' people ' and ' citizens ' are synonymous.

The people are declared to make the Constitution for themselves and

their posterity. And the representation in the general court is a repre-

sentation of the citizens."
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Such were the reasons upon which those eminent judges declared

it to be their opinion tliat the authority given b}' the Constitution,

as originally adopted, to ''inhabitants of each town "to vole for

senators, and to persons ''resident in any particular town," to vote

for representatives, was restrained to such inhabitants and residents

as were citizens ; and that aliens, whether their polls were or were

not ratable, were not qualified voters for senators or represent-

atives, and could not be qualified to hold either of those offices.

The position that the electors and the elected alike must be

citizens of the Commonwealth, is supported by several articles of

the Declaration of Rights. " The people of this Commonwealth

have the sole and exclusive right of governing themselves, as a free

sovereign and independent State ; and do and forever hereafter

shall exercise and enjoy every power, jurisdiction and right, which

is not, or may not hereafter be, by them expressly delegated to

the United States of America in Congress assembled." '' The

people alone have an incontestable, unalienable and indefeasible

right to institute government ; and to reform, alter or totally

change the same, where their protection, safety, prosperity and

happiness require it." ' • All the inhabitants of this Commonwealth,

having such qualifications as they shall establish by their frame of

government, have an equal right to elect officers, and to be elected

for public employments." " No part of the property of an}'

individual can with justice be taken from him, or applied to public

uses, without his own consent, or that of the representative bod}*

of the people. In fine, the people of this Commonwealth are not

controllable by any other laws than those to which their constitu-

tional representative body have given their consent." So, that

part of the Constitution, which relates to the house of represent-

atives, begins by declaring, there shall be in the legislature of

this Commonwealth, a representation of the people."

The use of the word "inhabitants" in the sense of '-citizens"

is further illustrated by the following : Part the First of the Con-

stitution is entitled " A Declaration of the Rights of the Inhabitants

of the Commonwealth of Massachusetts." Part the Second,

entitled ''The Frame of Government," opens with these words:
'• The people inhabiting the territory formerly called the Province

of Massachusetts Ba}^, do hereb}' solemnly and mutuall}' agree

with each other, to form themselves into a free, sovereign and

independent bod}' politic or state, by the name of the Common-
wealth of Massachusetts." Power is conferred upon the legislature

to erect and constitute courts, to be held in the name of the Com-

monwealth, for the trial and determination of all causes between
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or concerning persons inhabiting, or residing, or brought within

the same/* and to impose and levy rates and taxes upon all the

inhabitants of, and persons resident, and estates lying within the

said Commonwealth ; " thus clearly distinguishing inhabitants or

citizens from other persons having a domicile within the Common-
wealth or temporarily brought here.

The Constitution further provides that, to remove all doubts

concerning the meaning of the word * inhabitant,' in this Consiitu-

tion, every person shall be considered as an inhabitant, for the

purix>se of electing and being elected into any office or place within

this State, in that town, district or plantation where he dwelleth,

or hath his home." In the light of the other clauses of the Con-

stitution, already quoted, and of the opinion of the justices, before

referred to, we can have no doubt that every person elected a

representative or a senator must not merely have a domicile within

the town or district, but must be a citizen of the Commonwealth.

No particular discussion was had in the former opinion, or is

necessary to the decision of the questions now before os, of the

meaning of the word *' inhabitant," as used in those provisions

of the original Constitulion. which required the governor and

lieutenant-governor and every senator to have been an inhabitant

of this Commonwealth." for a certain number of years, trzA every

representative to have been an inhabitant of the town he shall be

chosen to represent," for at least one year, next preceding his elec-

tion. Considering that the word inhabitant " as we have already

seen, is used in so many other clauses in the sense of citizen,"

and that it is nowhere used so as to require a different interpre-

tation, it might be contended with great force, and may for the

purposes of argument be assumed, that it must retain the same re-

stricted meaning throughout the original Constitution. But the

amendments since adopted present this matter in a different

aspect.

By the third article of amendment of the Constitution, adopted

in 1820, the right of voting for governor, lieutenant-governor,

senators and representatives was limited to ** every male citizen of

twenty-one years of age and upwards (except paupers and persons

under guardianship), who shall have resided within the Common-
wealth one year, and within the town or district in which he may
claim a right to vote, six calendar months next prece<1ing any

election," and shall have paid a state or county tax assessed upon

him within two years in any town or district of the Common-
wealth. This amendment, by substituting for inhabitant" the

more precise word ** citizen " in defining the qualification of the
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voter at the time of the election, and the more comprehensive

woitl residing," in describing his condition for a previous period,

manifests the intention of the convention in framing the amend-

ment, and of the people in adopting it, to have been that, while

citizenship should be a necessary qualification of ever\' voter at the

time of casting his vote, domicile onl}- should be required to pre-

pare him for the exercise of that privilege. The practical con-

stiuction, in accordance wilh this view, has been to allow

foreigners, having paiJ the requisite tax, and having had a domi-

cile within the town and the Commonwealth, respectively, for the

times specified, and having been naturalized at any time before an

election, to vote thereat.

B3' the thirteenth article of amendment, adopted in 1840, a

census of the inhabitants of each cit}* aud town " was ordered to be

taken every ten years ; and provision was made for the apportion-

ment of representatives according to the number of inhabitants,"

also called the population," of towns, and according to " the pop-

ulation of the Commonwealth."

By the sixteenth article of amendment, adopted in 1855, eight

councillors shall be annually chosen by the inhabitants of this

Commonwealth, qualified to vote for governor," the legislature is

required, at its first session after each decennial census, to divide

the Commonwealth into districts for the purpose, ** each contain-

ing a number of inhabitants as nearly equal as practicable : " and

no person shall be eligible to the office of councillor, who has not

been an inhabitant of the Commonwealth for the term of five years

immediateh* preceding his election."

By the twenty-first article of amendment, which was adopted in

1857, and superseded the amendment of 1840, it is provided that

a census of the inhabitants of each city and town," making •• a

special enumeration of the legal voters," shall be taken every ten

years ; that the Commonwealth shall be divided into districts for

the choice of representatives, according to the number of legal

voters ; and that *• every representative, for one year at least next

I
receding his election, shall have been an inhabitant of the district

for which he is chosen, and shall cease to represent such district

when he shall cease to be an inhabitant of said Commonwealth."

By the twenty-second article of amendment, adopted at the same

time, similar provisions are made in regard to senators ; and it is

required that each senator shall have been an inhabitant of this

Commonwealth five years at least, immediately preceding his elec-

tion, and at the time of his election shall be an inhabitant of the

district for which he is chosen, and he shall cease to represent
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such senatorial district when he shall cease to be an inhabitant of

the Commonwealth."

The census of inhabitants, required by the amendments of the

Constitution, clearly includes, b}" the very force of the terms, as

well as in the understanding of the legislature, as manifested in

ever}' statute upon the subject for more than twenty years past, all

persons of whatever age, sex or nationality, having a legal domi-

cile within the Commonwealth.

Upon a review of all the provisions of the Constitution and of

the various amendments thereof, and appl3-ing the rules of con-

struction laid down in the opinion of the justices in 1811, and

already quoted, our conclusion is, that the word "inhabitant" is

used, throughout the twent3'-first article of amendment, in its

larger and more popular sense, as implying domicile onl3% and not

citizenship ; and that the clause in this amendment which requires

that ever}" representative shall have been an inhabitant of the dis-

trict for a year before his election, like that clause of the third

amendment, which requires each voter to have resided within the

Commonwealth for a year, and within the district for six months,

is satisfied by having had a domicile for the prescribed period ; but

that, as it cannot be inferred, not being clearly manifested, that

the people intended that their supreme legislative power should be

delegated either by or to any but citizens, therefore the represen-

tatives of the people, through whom the people exercise the legis-

lative power, must themselves be citizens, equally with those by

whom they are chosen and whom they represent, and the represen-

tatives, like the voters, must, at the time of the election, be citizens

of the Commonwealth.

In our opinion, therefore, the questions proposed by the Honorable

House of Representatives must be answered as follows :

1. The meaning of the word " inhabitant," as used in the twenty-

first article of the amendments to the Constitution of Massachu-

setts, in the provisions relating to the qualifications of representa-

tives, is " dwelling, or having his home," and does not include

citizenship.

2. A person, otherwise qualified, is eligible as a member of the

house of representatives, who having been an alien, has been nat-

uralized within one year next preceding his election.

3. An alien must be naturalized before he can become eligible as

a member of the house of representatives.

The fulness with which we have referred to and quoted the pro-

visions of the Constitution, and of the Declaration of Rights, which

forms part thereof, must find its excuse in the fact that the deter-

mination of the questions proposed has appeared to us to depend
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upon a careful comparison of those provisions, and in the admoni-

tion of the Constitution itself that a frequent recun*ence to its

fundamental principles is absolutely necessar}- to preserve the

advantages of liberty and to maintain a free government.

Boston, March 7, 1877.

ANSWER OF THE JUSTICES TO THE HOUSE OF KEPRESENTA-
TIYES.

122 Mass. 600 (1877).

By Chief Justice Gray, and Associate Justices Ames, Morton, Endi-

coTT, Lord and Soule.

The object of c. 3, art. 2, of the Constitution of Massachusetts, by which "each

branch of the legislature, as well as the governor and council, shall have authority

to require the opinions of the justices of the supreme judicial court, upon important

questions of law and upon solemn occasions " is to enable tlie advice of the judges to

be obtained upon any important question of law which the body mailing the inquuy

has occasion to consider in the exercise of the legislative or executive powers in-

trusted to it, but not upon a question which may arise in the course of judicial

administration, and which cannot be aflfected by legislative or executive action.

The justices of the supreme judicial court prayed to be excused from giving an

opinion to the house of representatives upon the following questions :
" First. Is a

special justice of a municipal, district or police court such a judge as the eighth arti-

cle of amendment to the Constitution declares shall not have a seat in the house of

representatives ? Second. If the iu*st question is answered in the aflSrmative, does

the acceptance of the legislative vacate the judicial office ?

"

On Ma}' 8, 1877, the following order was passed by the House

of Representatives, and on Ma}' 10 transmitted by the speaker to

the justices of the supreme judicial court, who on May 14 returned

the subjoined answer

:

Ordered^ That the opinion of the justices of the supreme judicial

court be requested upon the following questions of law, viz. :

First. Is a special justice of a municipal, district or police

court such a judge as the eighth article of amendment to the Con-

stitution declares shall not have a seat in the House of Represent-

atives ?

Second. If the first question is answered in the affirmative,

does the acceptance of the legislative vacate the judicial office?

The undersigned, justices of the supreme judicial court, having

taken into consideration the order passed by the Honorable House
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of Representatives on the eighth, and transmitted to them on the

tenth da\' of the present month, respectfully submit the following

answer

:

The eighth article of amendment of the Constitution of the Com-
monwealth declares that " no judge of any court of this Common-
wealth (except the court of sessions) shall, at the same time, hold

the office of governor, lieutenant-governor, or councillor, or have a

seat in the senate, or house of representatives of this Common-
wealth.''

The inquiry' proposed by the Honorable House, in the form of two

successive questions, is in substance but one, namely, whether, b}'

the effect of this provision of the Constitution, a special justice of

a municipal, district or police court vacates his judicial office by

accepting a seat in the house of representatives.

The Constitution authorizes each branch of the legislature, as

well as the governor and council, to require the opinions of the jus-

tices of the supreme judicial court upon important questions of

law and upon solemn occasions."

The object of this clause appears to us to be to enable the sen-

ate, the house of representatives, or the governor and council, to

obtain the advice of the justices upon any important question of

law which the bod}' making the inquiry has occasion to consider in

the exercise of the legislative or executive powers intrusted to them

respectively.

In view of the separation, established by the Constitution,

between the legislative, the executive and the judicial depart-

ments of the government, we can hardly suppose it to have been

the intention that either the legislative or the executive should de-

mand of the judiciarj' its opinion, in advance, upon a question which

may arise in the course of judicial administration, and which can-

not be affected by legislative or executive action.

Without undertaking to define the limits of the authority to

require opinions from the judges, or to enumerate all the eases in

which this authority has been exercised and recognized, we would

refer in a general way to some of the more familiar ones, as illus-

trating the scope of the constitutional provision.

Opinions have been given, when required by the governor and'

council, upon questions of law affecting the constitution of the

council ; or involved in the exercise of the power of the governor

to veto bills or resolves ; of the power vested in him as commander-

in-chief of the militia ; of his power, with the advice of the coun-

cil, to appoint or remove public officers, to pardon offences, or to

issue warrants for the execution of capital sentences ; or in the

discharge of duties imposed upon the governor and council by
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statute, such as issuing warrants for the payment of claims against

the Commonwealth, or canvassing returns of votes for public offi-

cers.

Opinions have been given to the senate, or to the house of rep-

resentatives, upon the construction and effect of the Constitution,

and of existing statutes, with a view to further legislatiou
; upon

questions whether a bill has been so laid before the governor as

to become a law by lapse of time without his approval
;
upon ques-

tions relating to the votes for governor and lienteuant-governor,

which are directed by the Constitution to be counted by the senate

and house of representatives ; or to the election of councillors,

while such election was required by the Constitution to be made

by the two houses ; or to the election, returns or qualifications of

senators or representatives, of which the senate and the house

respectively are the final judges.

In two instances, in 1844 and in 1852, in which questions as to

the legal effect of a contract, created by statute, between the

Commonwealth and a private corporation, were proposed by the

house of representatives and the senate respectively, apparently

with a view to further legislation, Chief Justice Shaw and his

associates, gave opinions with some hesitation, saying

;

" As the questions, on the face of them, seem to involve a con-

troverted question of right between the Commonwealth and a pri-

vate corporation,- a question apparently and peculiarly fit to be

decided in a regular course of judicial proceeding, we had doubts,

at the first view of the subject, whether it was a case coming

within the intent of the Constitution, pursuant to which questions

of law are to be proposed ; and whether it might not be expedient

first to submit to the consideration of the Honorable House,

whether it would be expedient to request an ex parte opinion in such

a case. Our doubt was this ; As we have no means, in such case,

of summoning the parties adversely interested before us, or of in-

quiring, in a judicial course of proceeding, into the facts upon

which the controverted right depends, nor of hearing counsel to

set forth and vindicate their respective views of the law, such an

opinion, without notice to the parties, would be contrary to the

plain dictates of justice, if such an opinion could be considered as

having the force of a judgment, binding on the rights of parties." *

The question now referred to us, does not regard the construc-

tion or effect of any statute or of an}- contract with the Common-
wealth, or any matter which can be affected by legislation. It

depends upon a provision of the Constitution, which, so far as

Opinions of Justices, 5 Met. 596 ; 9 Gush. 604.
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it applies, operates by its own force. The question does not pur-

port to relate to the election or qualifications of a member of the

house of representatives. But the question is, whether a certain

judicial officer, by accepting a seat in the House, vacates his judi-

cial office.

This appears to us to be not a legislative, but a judicial ques-

tion, which cannot be definitively or justly decided without trial and

argument.

At the recent session of the full court in the county of SuflTolk,

it was adjudged that a person, once duly commissioned and quali-

fied as a special justice of a police court, who continued publicly

to exercise the office after being elected and admitted to a seat in

the house of representatives, was, if not a justice dejure^ a justice

de facto; and that the validity of his acts as such could not be con-

tested in a summary manner upon a writ of habeas corpus, by a

person whom he had sentenced to imprisonment ; but only upon a

suit agaiust him, citlier by information on behalf of the Common-
wealth, or by action by the person injured. * It is within the offi-

cial authority of the attorne3--general to file such an information,

and it is the constitutional right of the party to bring such an

action. The court may therefore be called upon at any time to

determine the question in a judicial proceeding, in which any

opinion now expressed would not bind the court or the parties.

For the reasons thus briefly and imperfectly stated, the justices

of the supreme judicial court (except Mr. Justice Colt, whom there

has been no opportunity to consult), with great deference and

respect to the Honorable House of Representatives, pray to be

excused from further consideration of the subject, until it shall

have been presented and argued by counsel in the ordinary course

of the administration of justice.

Boston, May 14, 1877.

[This answer, upon being received by the house of representa-

tives, was placed on file and printed with the documents of the

House, and no further action was taken in the matter.]

• Sheehan's case, 122 Mass. 445.
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Commonwealth v. Nathan M. Hawkes.

123 Mass. 525.

Essex, Nov. 7, 1877— Jan. 1, 1878. Morton' and Socle, J. J., absent.

A special justice of a police court is a " judge of any court of this Commonwealth
(except the court of sessions)" within the eighth article of the amendment of the

Constitution, and therefore cannot at the same time have a seat in the House of

Representatives.

Such a judge, as the eighth article of amendment of the Constitution of the Common-
wealth declares shall not have a seat in the House of Representatives, legally vacates

his judicial office by accepting a seat in the House, and, if he continues to exercise

the functions of a judge, may be ousted by an information in the n;\ture of a quo

xcarranto.

Information, filed July 9, 1877, b}- the attorney-general in behalf

of the Commonwealth, alleging that in the cit}' of Lj'nn, in the

county of Esses, there was and long had been established a police

court ; that the said police court consisted of one standing justice

and of two special justices ; that on Jan. 15, 18G7, Nathan M.
Hawkes of said Lynn was duly appointed and commissioned a

special justice of said police court, and since said January 15 had

acted as such special justice ; that he was duly elected a member

of the house of representatives of the Commonwealth for the year

1877, and on Wednesday, Jan. 3, 1877, took his seat as a member
of the house of representatives, in accordance with his election,

and had ever since and still held his seat in the house of represen-

tatives
;
that, b}' reason thereof, he ceased to be a special justice

of said police court, yet he had ever since that day continued to

act and still acted as special justice of said court ; and concluding

as follows :
" Wherefore said attornej'-gcneral giveth the court to

understand and be informed that said Hawkes, without an}' legal

warrant or right whatever, is in the use and exercise of said oflSce

of justice of the police court in the city of Lynn, and has usurped

the same, in contempt of said Commonwealth, and against the

l>eace and dignity of the same. Whereupon said attorney-general

for said Commonwealth prayeth the consideration of the honorable

court here in the premises, and that due process of law ma}' be

awarded against him, said Nathan M. Hawkes, in this behalf, to

make him answer to the Commonwealth, and show by what

authority he claims to have, use and enjoy the oflSce aforesaid."

It was thereupon ordered that notice be given to the defendant
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to appear on a day named, and show cause why the prayer of the

information should not be granted*.

The defendant appeared and filed a demurrer to the information
;

and the case was reserved by Lord, J., for the consideration of the

full court on the information and demurrer.

R. E. Harmon for the defendant.

1. A justice of a police court is not a judge of any court

within the meaning of the eighth article of amendment of the Con-

stitution. In 1821, the time of the adoption of the amendment,

there were no police courts in the Commonwealth. The act then

applied only to the supreme, common pleas and probate courts.

The court of sessions, excepted in the amendment, had jurisdic-

tion of matters former!}- within the jurisdiction of the court of

common pleas. The amendment applies only to superior courts of

judicature, of which the probate court is one. The jurisdiction of

police courts is substantially that then exercised by justices of the

peace, and is not within the amendment.

2. A special justice is not a judge of the court. He may act

under certain circumstances, as a coroner may serve a writ, but the

one is not a sheriff nor the other a judge. In certain contingencies

he can act in place of the justice, but he is not a justice even in name.

3. The offices are not incompatible at common law. Judges of

the highest courts have alwaj's sat in at least one house of Parli-

ament. They are not made so in terms by the eighth article of

amendment of the Constitution, but a seat in either House of the

legislature is denied specifically. The eighth article of amendment

made very considerable changes in the law as to incompatibility

and plurality of oflSces, so that the law before that time affords no

guide to the meaning of the amendment. The article contains two

provisions.

The first relates to state oflSces, and provides that certain officers,

including United States officia,ls, over whose tenure of office it can

exercise no control, shall not hold certain state offices, over which

it has full control. The second relates to state officers accepting

certain United States offices, and prcrvides that they shall not con-

tinue to hold the state offices, but the acceptance of the national

offices shall be deemed a resignation of the state office. The first

provision alone concerns this case. Can the words " shall not

hold," in case of a United States official, receive their literal sense,

and in case of a judge receive a constructive meaning precisely

opposite to the literal one? Shall the plain penalty of Ihe law be

always evaded by creating a constructive vacancy ? The second

clause of the amendment forcibly suggests that the first clause was

to receive its literal sense, since it vacates the first office only
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where it has no control over the second. Again, the eligibility of

a member to his seat is more easily, naturalh* and readily deterrainetl

than the right to the other offices. The construction that the seat

is invalid has been held many times under this amendment and the

constitutional provisions in force before it. Mass. Election Cases,

(ed. 1853) 28-30, 251.

W. C. LoRiNG, Assistant Attorney-General, (C. R. Train,

Attorney-General, with him). /or the Commonicealth.

Gray, C. J. : The decision of this case depends upon the con-

struction and effect of that provision of the eighth article of amend-

ment of the Constitution of the Commonwealth, adopted by the

people in 1821, which declares that " no judge of any court of this

Commonwealth (except the Court of Sessions)" shall at the same

time hold the office of governor, lieutenant-governor, or councillor,

or have a seat in the senate or house of representatives of this

Commonwealth."

The court of sessions never had any jurisdiction of civil actions ;

the criminal jurisdiction which it formerly had was transferred in

1804 to courts of common pleas ; and its functions at the time of

the adoption of the constitutional amendment, were principally

administrative, as the agent and representative of the county in all

matters touching its finances and general prudential concerns, such

as the allowance and settlement of count}' accounts, the estimate

and apportionment of county taxes, the erection and repair of

county buildings, the granting of licenses, the laying out, altering

and discontinuing of highways, the establishment and regulation

of ferries, and generally exercising such powers as have since been

vested in county commissioners. Sts. 1803, c. 154
;
1807, c. 57

;

1818, c. 120
; 1819, c. 139

; 1827, c. 77 ; Rev. Sts.cc. 14,26 ; Gen.

Sts. cc. 17, 47
;
Uampshire v. Franklin, 16 Mass. 76, 88 ; Common-

icealth V. Holmes, 11 Mass. 336; Fay, petitioner, 15 Pick. 243;

Dearbon v. Ames, 8 Grav, 1, 14.

At that time, the strictly judicial power was distributed among

other courts and magistrates. Justices of the peacChad criminal

jurisdiction of simple assaults and batteries, and civil jurisdiction

of actions in which the debt or damages demanded did not exceed

twenty dollars. Sts. 1783, c. 51
; 1807, c. 123. The courts of

common pleas had jurisdiction of most other civil actions, with a

right of appeal, on fact as well as law, to this court whenever the

debt or damages demanded exceeded seventy, or, afterwards, one

hundred dollars. Sts. 1811, c. 33; 1813, c. 173; 1817. c. 185;

1820, c. 79. The jurisdiction of all crimes, except simple assaults

and perhaps some other petty offences, was in this court, or in the
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courts of common pleas, or in the municipal court of Boston. Sts.

1782, c. 9; 1799, c. 81; 1803, c. 154; 1807, c. 57; 1812, c.

133; 1820, c. 79; Commonwealth v. Knowlton^ 2 Mass. 530;

Commonwealth v. Johnson^ 8 Mass. 87 ; Commonwealth v. Ilolmes,

17 Mass. 336, 340 ; Commomvealth y. White, 8 Pick. 453; Brien

V. Commonwealth, 5 Met. 508,513, 514.

In tlie light of these facts, we cannot doubt that the intention of

the Constitution, as amended, was to exclude the judges of all

organized courts, established to administer the judicial power of

the Commonwealih, from sharing in the exercise of the supreme

legislative or executive power.

Police courts were created after the adoption of the constitutional

amendment in question, and were at first vested with the same

criminal and civil jurisdiction as justices of the peace. St. 1821,

c. 109, §§ 2, C; Rev. Sts. c. 87, §§ 1, 3, 11, 32, 34; St. 1849,

c. 86. The courts thus established were organized judicial tribu-

nals, having attributes, and exercising functions independent!}' of

the magistrates designated to hold them, and were tlius distinguished

from justices of the peace, on whom pcrsonall}- certain judicial

powers are conferred by law; and the judges of such courts must

by the Constitution be appointed during good behavior instead of

for seven 3'ears, as in the case of justices of the peace. Opinion of

Justices, 3 Cush. 584; Gladhill, j^^titioner, 8 Met. 168, 170;

Bannegan v. Marphy, 13 Met. 251. The inevitable conclusion is

that each of these courts Is a court of this Commonwealth other

than the court of sessions, within the meaning of the amendment

of the Constitution.

This conclusion would be confirmed, if necessar}', by the con-

sideration that, b}' later statutes, all police courts have been vested

with jurisdiction, concurrently with the superior court, of many

crimes, and of all personal actions and proceedings in civil cases

in which the amount demanded or the value of the property claimed

does not exceed three hundred dollars, and so exercise at the

present day a considerable portion of the judicial power which in

1821 was vested in the courts of common pleas or in the municipal

court of Boston. Gen. Sts. c. 116, §§ 13, 14; St. 1871, c. 144.

A special justice of a police court holds his office b}^ the like

appointment and tenure as the standing justice, and in case of his

absence or disability, or at his request, may hold a session and

exercise all the powers of the court, and is in ever}- sense a judge

thereof. Gen. Sts. c. 116, § 22; Dike v. Story, 7 Allen, 349;

Commonwealth v. McCarty, 14 Gray, 18.

The defendant therefore could not lawfully hold, at one and the

same time, the ofl5ce of a special justice of the police court of
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Lynn, and a seat in the house of representatives ; and the remain-

ing question in the case is, which of these two public trusts he

lawfully held, after unlawfully attempting to hold both. If he did

not lawfull}' hold a seat in the House, he could be unseated only by

the House itself, which is by the Constitution, the final judge of the

elections, returns and qualifications of its own members. (Const.

Mass. c. 1, § 3, art. 10.) But if he unlawfully holds a judicial

oflSce, this proceeding, b}' information in behalf of the Common-
wealth, is the proper process to oust him from the oflSce which he

occupies de facto^ but to which he has no legal right. Fowler v.

Bebee, 9 Mass. 231, 235 ; Commonwealth v. Fowler, 10 Mass 290,

301; SJieehan's case, 122 Mass. 445; Ansiver of Justices, 122

Mass. 600, 604.

By the common law, when two offices or public trusts are incom-

patible with each other, a person holding the one, is not disquali-

fied to be appointed or elected to the other, but his acceptance of

the second office is in law an implied resignation of the first,

whenever it may be resigned by the mere act of the incumbent,

without the assent or concurrence of a superior authority. 3Iil-

icard V. Thatcher, 2 T. R. 81 ; The King v. Hughes, 5 B. & C.

886 ; S. C. 8 D. & R. 708 ; The King v. Tizzard, ^B. &cC. 418
;

S. C. 4 Man. & Ry. 400 ; The King v. Patteson, 4 B. & Ad. 9
;

S. C. 1 Nev. & Man. 612; Worth v. Newton, 10 Exch. 247;

People V. Carrique, 2 Hill (N. Y.) 93
;
People v. Nostrand, 46

N. Y. 375, 381 ; Stubbs v. Lee, 64 Maine, 195 ; Commonwealth v.

Kirby, 2 Cush. 577. There may be municipal or county offices

that a person cannot decline to accept, and therefore hns no right

to resign at his own w^ll. But under the Constitutions of the

United States and of this Commonwealth, at least a judicial office,

depending upon the appointment of the executive, no person is

obliged to accept, or to hold longer than he pleases, but has the

absolute right to resign at any time. United States v. Wright, 1

McLean, 509.

It follows that the defendant, b}^ taking the seat to which he had

been elected in the house of representatives, legally vacated his

judicial office, unless there is something in the Constitution itself

which controls the general law. Upon examination of all the pro-

visions of the Constitution on the subject, we are of opinion that

the}' affirm, rather than reverse or qualifj', the rule ofthe common law

as applicable to the case. In order to make the discussion intelli-

gible, it is necessary to recite those provisions.

The original Constitution of the Commonwealth, adopted in

1780, contains in c. 6, art. 2, the following provisions as to incom-

patibility of offices

:
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" No governor, lieutenaDt-governor, or judge of the supreme judicial

court, shall hold any other office or place under the authority of tiiis

Commonwealth, except such as by this Constitution they are admitted

to hold, saving that the judges of the said court may hold the offices of

justices of the peace through the state ; nor shall they hold any other

place or office, or receive any pension or salary from any other state or

government or power whatever.

" No person shall be capable of holding or exercising at the same
time, within this state, more than one of the following offices, viz.,

judge of probate, sheriff, register of probate or rei;ister of deeds ; and

never more than any two offices which are to be held by appointment

of the governor, or the governor and council, or the senate, or the hi)use

of representatives, or by the election of the people of the state at large,

or of the people of any county, military offices and the offices of jus-

tices of the peace excepted, shall be held by one person.

" No person holding the office of judge of the supremo judicial court,

secretary, attorney-general, solicitor-general, treasurer or receiver-gen-

eral, judge of probate, commissary-general, president, professor or

instructor of Harvard College, sheriff, clerk of (he house of representa-

tives, register of probate, register of deeds, clerk of the supreme judi-

cial court, clerk of the inferior court of common pleas, or officer of the

customs, including in this description naval officers, shall at the same

time have a seat in the senate or house of representatives ; but their

being chosen or appointed to, and accepting the same, shall operate as

a resignation of their seat in the senate or house of representatives, and

the place so vacated shall be filled up,

"And the same rule shall take place in case any judge of the said

supreme judicial court, or judge of probate, shall accept a seat in coun-

cil, or any councillor shall accept of either of those offices or places."

The whole of the eighth article of the amendments adopted in

1821 is as follows :

"No judge of any court of this Commonwealth (except the court of

sessions) and no person holding any office under the authority of the

United States (postmasters excepted) shall at the same time hold the

office of governor, lieutenant-governor or councillor, or have a seat in

the senate or house of representatives of this Commonwealth ; and no

judge of any court in this Commonwealth (except the court of sessions)

nor the attorney-general, solicitor-general, county attorney, clerk of any

court, sheriff, treasurer and receiver-general, register of probate, nor reg-

ister of deeds, shall continue to hold his said office after being elected a

member of the Congress of the United States, and accepting that trust

;

but the acceptance of such trust, by any of the officers aforesaid, shall

be deemed and taken to be a resignation of his said office'; and judges

of the courts of common pleas shall hold no other office under the gov-

ernment of this Commonwealth, the office of justice of the peace and

militia offices excepted."
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It is manifest that none of these provisions make the holder of

one office or trust, of the class first mentioned in dach clause,

ineligible, in the strict sense, that is, incapable of being elected or

appointed to an office or trust of the other class ; for the Consti-

tution never says that such a person shall be ineligible, or shall be

incapable of being, or disqualified to be, elected or appuinted, but

that he shall not " hold" or " continue to hold " or " be capable

of holding or exercising " a certain office or trust, or *'havea

seat," in the senate or house.

It was accordingl}^ decided by the house of representatives in

1800 that a judge of probate, who I'csigncd his judicial office after

being elected a representative and before the meeting of the Legis-

lature, was qualified to take his seat in the house. Case of Sulli-

van, Mass. Election Cases (ed. 1853) 39.

In no case does the Constitution provide that the acceptance of

the second office or trust shall be void, and the incumbent shall

continue to hold the first. But whenever anything is said as to

which office or trust a person shall hold, who, already holding one,

accepts another incompatible with it, it is, in accordance with the

rule of the common law, that such acceptance shall operate as,"

or " shall be deemed and taken to be a resignation" of the first.

Nor can any implication arise, from the expression of this rule in

some cases, that a different rule is intended where none is ex-

pressed ; because in every case, in which the rule of the common
law is recognized, there was special reason for the introduction of

the clause that contains such recognition.

In that part of the original Constitution, for instance, which,

after declaring that no person holding the office of judge of this

court, or either of certain other offices therein enumerated, shall

at the same time have a seat in the senate or house of representa-

tives, adds, " but their being chosen or appointed to, and accept-

ing the same, shall operate as a resignation of their seat in the

senate or house of representatives, and the place so vacated shall

be filled up," the purpose of the addition would appear to have

been to make it clear that the senate or house might issue a pre-

cept for a new election to fill the vacancy ; and such imperfect notes

as have come down to us of the debates in the convention which

framed the Constitution support this view. (Journal of Conven-

tion of 1779-80, pp. 81, 139, 144, 1G2, IGG.) That without such

a provision, the right to issue a new precept might be considered

doubtful is evident from the Opinion of the Justices, 3 Pick. 517.

The further provision, " And the same rule shall take place in

case any judge of the said supreme judicial court or judge of pro-

bate shall accept a seat in council, or any councillor shall accept
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of either of those offices or places," was apparently intended to

remove any doubt as to whether a seat in the council should be

considered as an office or place," within the meaning of the first

paragraph of the same article, and to declare in the -clearest terms

the incompatibility of the office of judge of probate as well as of

the office of judge of this court, with a seat in the council, and thus

cure the evil that had prevailed, under the province charter, when
Thomas Hutchinson was at one time lieutenant governor and a

member of the council (then also a branch of the legislature) as

well as chief justice of the superior court of judicature and judge

of probate for the county of Sutfolk. (Quincy, 242-244, 22G note
;

2 John Adams' Works, 124, 151.)

The eighth article of amendment is in the nature of an addition

to the article of the original Constitution on the subject of incom-

patibilit}^ of offices. Its objects, as apparent from its terms, and

as stated b}^ Mr. "Webster in bringing it before the convention

which submitted it to the people, were, 1st, to extend the disquali-

fication of judges to sit in the legislature or the council (which

had been previousl}' limited to judges of this court and judges of

probate) to judges of other courts; 2d, to prevent the holding by

the same person at the same time of important offices or trusts

under the state government and under the Constitution of the

United States, which had been established since the adoption of

the Constitution of the Commonwealth ; 3d (which is not material

to the present inquiry'), to restrict the number of offices that might

be held by the judges of the courts of common pleas. Debates in

convention of 1820 (ed. 1853), 124, 187.

The express declaration, in this article of amendment,, that the

acceptance of the trust of a member of Congress, by an}' of the

state officers mentioned, " shall be deemed and taken to be a resig-

nation of his said office," may well have been inserted to make it

manifest that the Commonwealth did not assume to deal with the

right to a seat in Congress, the qualifications for which are defined

by the Constitution of the United States. And the omission of a

corresponding declaration in the earlier part of the same article

would seem to have been dictated b}' the same spirit, in order to

avoid saying, what the Commonwealth would have no power to

enforce, that an office under the authority of the United States

should be vacated b}' holding an office or seat in the state govern-

ment.

The cases cited in the defendant's behalf, in which persons hold-

ing offices under the United States, have not been allowed b}' the

Massachusetts house of representatives to hold seats therein, do

not, giving them the fullest weight, tend to support his position.
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All of them but one were decided before the Constitution of the

Commonweulth contained any provision as to the incompatibilit}^

of national with state offices ; and in none of them did it appear

that the office under the United States was accepted first, except in

the case of David Sewall, then judge of the district court of the

United Slates for the District of Maine, as to whom the question

was raised and decided in 1790, upon his appearing to take his

seat as a member of the house ; so that it is evident that the point

was whether, without resigning his judicial office, he could hold a

seat in the house of representatives, in the absence of an}* constitu-

tional provision upon the subject. Mass. Election Cases, 28-30,

251.

On the other hand, the words in question have practically re-

ceived, as applied to the highest offices of the Commonwealth, the

construction that we adopt. Mr. Justice Sumner, under the Con-

stitution of 1780, and Justices Lincoln and Morton, since the

adoption of the amendment of 1821, were elected to and accepted

the office of governor; while holding the office of a justice of this

court, and were recognized by the whole people of the Common-
wealth as having lawfully assumed its chief executive office. Mr.

Justice Morton certainl}' resigned his judicial office in no other wa}-

than by accepting the office of governor. 1 Met. 1. And it ma}-

fairly be presumed that his action was in accordance with that of

his predecessors in similar cases.

Demurrer overruled.

OPINION OF THE JUSTICES TO THE HOUSE OF KEPRESENT-
ATIVES.

124 Mass. 596 (1878).

Bj' Chief Justice Gray and Associate Justices Colt, Ames, Morton,
ExDicoTT, Lord and Soule.

By the third article of am^draent of the Constitution of the Commonwealth,
the disqualification of pauperism is not required to have ceased to exist for anv

definite period of time, in order to entitle a man actually free from such disqualifi-

cation, ai'd otherwise qualified, to exercise the right of suflBrage.

The following order was passed by the house of representa-

tives on April 1, 1878, and on April 4, transmitted by the speaker
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to the justices of the supreme judicial court, who on April 8,

returned the answer which is subjoined.

Ordered^ That the opinion of the justices of the supreme judi-

cial court be required upon the following questions of law ; viz.

:

First. What is the meaning of article third of the amendments

to the State Constitution in relation to the exercise of the right

of suffrage by persons who have been paupers at any time?

Second. Does the State Constitution require any period of

probation or residence, after a person has ceased to be a pauper,

before he can exercise the right of suffrage?

The justices of the supreme judicial court, having considered

the questions proposed in the order of the Honorable House of

Representatives of the first day of the present month, respectfully

submit the following opinion :

The third article of amendment of the Constitution of the

Commonwealth provides that "every male citizen of twenty-one

years of age and upwards (excepting paupers and persons under

guardianship) who shall have resided within the Commonwealth

one year, and within the town or district, in which he may claim

a right to vote, six calendar mouths next preceding any election

of governor, lieutenant-governor, senators or representatives,"

and who either shall have paid a state or county tax assessed

upon him within two years next preceding, or shall be by law

exempted from taxation, shall have a right to vote at such

election.

The meaning of the word paupers " in this article was

defined, in an opinion given to the Honorable Senate in 1832, to

be persons receiving aid and assistance from the public, for them-

selves or their families, under the provisions made by law for the

support and maintenance of the poor. (11 Pick. 538, 540.) And
it has been decided that a man who has been supported by his

to.wn as a pauper, but is able to earn more than enough to sup-

port himself and has found an employer, and is therefore not

actually chargeable to the town and stands in no need of imme-

diate relief, is no longer a pauper. Wilson v. Brooks^ 14 Pick.

341.

We do not understand the order now before us as calling for

any particular consideration of what constitutes a pauper, or how

the fact of ceasing to be a pauper may be ascertained ; but that

the whole scope of the inquiry is, whether a person who is

admitted to have been, and to have ceased to be, a pauper, must

have ceased to be such for any definite period of time before he
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can exercise the right of suffrage. We are of opiDion that he

need not.

The only qualifications, which are required by the amendment of

the Constitution to have existed for a certain time, are those of

residence within the Commonwealth and within the town or district

— in the one for a year, and in the other for six months. The pro-

visions of the original Constitution, which required a property qual-

ification, and for which the provision as to paupers and persons

under guardianship has been substituted, were held to be satisfied

by a voters receiving in gootl faith the requisite amount of property

on the morning of the day of election. Bridge v. Lincoln^ 14 Mass.

367. In the article of amendment, the restriction as to paui>ers

and persons under guardianship is not coupled with the provision

as to residence, but is inserted by way of exception to the leading

clause which secures the right of sufTrage to adult male citizens.

It is no more required that the voter shall have ceased to be a pau-

per, or under guardianship, a year or six months before the elec-

tion, than that he shall have been a citizen, or of age, during a like

period. It has never been doubted that minors having the other

requisite qualifications, become qualified to vote immediately upon

arriving at fuU age. Humphrey v. Kingman^ 6 Met. 162, 165.

AEd by uniform usage, recc^ized and approved in an opinion

glvea to the Honorable House last year, persons otherwise qualified,

who have been naturalized at any time before the election, have

been deemed entitled to vote. 122 Mass. 594, 598.

The necessary conclusion appears to us to be, that by the third

article of amendment of the Constitution of the Commonwealth, the

disqualification of pauperism or guardianship, like that of alienage

or nonage, is not required to have ceased to exist for any definite

period of time, in order to entitle a man actually free from every

such disqualification, and duly qualified in point of residence and of

payment of taxes, to exercise the right of sufirage.

BosToir, April 8, 1878.
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Leonard Clark v. Board of Examinees of Hampden
County.

126 Mass. 282 (1879).

Hampden, January 14 ;
February 14 - 27, 1879.

The duties of a board of examiners of election returns, under the Gen. Sts. c. 7, $

25,* are purely ministerial, and the board cannot receive or consider evidence of ex-

trinsic circumstances, but is confined to the records of votes returned and laid l>efore

it; and mandamus will not lie to compel the board to count certain votes, containing

the initial letter only of the Christian name of a candidate, with other votes containing

his name in full.

Petition for a writ of mandamus to compel the respondents to

count for the petitioner certain ballots for county commissioner

purporting to be for " L. Clark of Springfield," and to notify him

of his election. At the hearing before Colt^ J., the case appeared

to be as follows :

On Nov. 5, 1878, an election was had for the office of county

commissioner for the term of three 3'ears from Jan. 1, 1879 ; and

copies of the records of the votes received in the several cities and

towns of the count}' were returned to the clerk of the courts, and

by him presented to the respondents, which copies showed votes

cast for county commissioner as follows : 6,287 votes for " Leonard

Clark of Springfield," 132 votes for " L. Clark of Springfield," 198

votes for " Leonard Clark," 6,421 votes for Lawson Sibley of

Springfield," 114 votes for "Lawson Sibley," and 39 for other

persons. The respondents declined to count the votes for L.

Clark of Springfield," as for the petitioner, and found that Lawson

Sible}' had received a pluralitv of votes and was elected, and noti-

fied him accordingly ; but he declined to accept the office.

The petitioner alleged that the name L. Clark was his name in

an abbreviated form, and he was as well known by that name, as

b}' his full name of Leonard Clark ; and that the votes cast for " L.

Clark of Springfield" were intended and should have been counted

for him, and it was the duty of the respondents to find him chosen

and to notify bim of his election. The respondents, in their answer,

denied that the petitioner had a plurality of votes, and that L. Clark

was his name ; and averred that they were ignorant, and had no

means or authority for ascertaining, whether he was as well known

by the name of L. Clark as by that of Leonard Clark, or whether

• Now Pub. Stats., c. 7, J 48.
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the votes returned as given for L. Clark were intended for him.

The petitioner offered to prove by parol evidence that the ballots

for " L. Clark of Springfield " were intended for him, by those who
cast them. The respondents admitted that such was the fact, if

competent to be so proved, but objected to the evidence as in-

competent and immaterial.

The judge reserved the case for the consideration of the full

court ; such judgment or order to be entered as law and justice

might require.

The case was argued at the bar in January, and afterwards sub-

mitted on briefs to the whole court.

M. P. Knowlton for the petitioner.

G. Wells /or the respondents.

Gray, C. J. : The statutes require that, in all elections, " the

names of the persons voted for, the number of votes received for

each person, and th3 title of the office for which he is proposed,

shall be entered in words at length " in the town and cit}' records
;

that copies of the records of the votes for count}' commissioner in

the several cities and towns of each countj^ shall be returned b}'

the city and town clerks to the clerk of the courts, and that on the

first Wednesda}' of the month succeeding the election the board of

examiners shall meet, the clerk of the courts shall present the re-

turned copies of votes, "and the board shall open and examine

them, and notifj' the person chosen of his election," and shall with-

in three days after such examination file such copies in the office of

the clerk. Gen. Sts. c. 7, §§ 15, 17, 25, 26 *

The petition now before us does not, like an information in the

nature of a quo warranto^ present the whole question of the right

to the office of county commissioner, nor involve the consideration

of what evidence might be received upon the trial of that right ; but

simph' presents the question whether the examiners have dul}'

performed the duties imposed upon them by the statutes, of ex-

amining and counting the votes, and notifying the person thereb}'

appearing to be chosen. The nature and limits of these duties

have been clearly defined in former judgments of this court.

Nothing can be clearer than that the counting the votes and

ascertaining the majorities and giving certificates of the result are

mere ministerial acts. They have no discretion in determining

which of the candidates shall be elected. It must be the result of

pure, inflexible mathematical calculation." Strong^ petitioner^ 20

Pick., 484, 497, 498. "They are not made a judicial tribunal.

* Now Pub. Sts., c. 7, ^ 26, 40, 48, 49.
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nor authorized to decide upon the valid it}" or the fact of the elec-

tion, in any other mode than by an examination of * the returns

'

made to them, according to law. They are not required or author-

ized to hear witnesses, or weigh evidence. They have no power to

send for persons or papers. If one result appears upon the returns,

and another is the real truth of the case, they can only act upon the

former. If they have done their duty, the remed}^ of the person

actually elected to the office is not to be sought in a mandamus.

This court has no power to direct public officers to do any more

than their dut}^ or anything different from their duty." Luce v.

3Iayhew, 13 Gray, 83, 85.

In Strong*s case, above cited, it was held that, if some of the

returns added the residence of the candidate and others omitted

it, the latter contained all that the statute demanded, and the

former were not vitiated by including more ; and therefore that

the board of examiners, in refusing to add to votes for Elisha

Strong of Northampton votes for Elisha Strong simply, put too

strict a construction upon the statute and upon the returns.

The court said :
" The latter are only evidence of the will of the

electors expressed by their ballots. If this evidence is such as to

produce reasonable conviction of what that will is, it should be

allowed to have its legitimate effect. But if they are so indefi-

nite or ambiguous, in their descriptions of the persons voted for,

that it cannot be ascertained that any person has a majority of all

the suffrages, then the only proper course would be to send the mat-

ter back to the people, to give them an opportunity more clearly

to express their will." 20 Pick. 494. Under the statutes then in

force, a majority of the whole number of ballots cast was neces-

sary to an election, and, if no person had received such a major-

ity, a new election was required. Rev. Sts. c. 4, § 13 ; c. 14,

§§ 18-20. But by the statutes now existing a plurality of votes

only is necessary, and the person " having the highest number of

votes shall be deemed and declared to be elected." So that a

new election cannot be ordered unless two or more persons have

an equal number of votes, and it is the duty of the board of

examiners to declare that person to be elected for whom the

greatest number of votes can be ascertained from the returns to

have been cast, although less than a majority of the whole. Gen.

Sts. c. 7, § 14; c. 10, § 8.

In the present case, the returns of votes show that 6,287 votes

were cast for " Leonard Clark of Springfield," and 198 votes for

Leonard Clark," 6,421 votes for " Lawson Sibley of Springfield"

and 114 votes for " Lawson Sibley." These votes, reckoned
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according to the rule established in Strong's case, show G,485

votes for Leonard Clark and 6,535 votes for Lawson Sibley, so

that Lawson Sibley appears to be elected by a plurality of 50

votes, unless the board of examiners qrred in refusing to count

for Leonard Clark 132 other votes cast for L. Clark of Spring-

field," and the question to be determined is whether the board of

examiners erred in declining so to count these votes.

It is quite usual to express the Christian name of persons, both

in their own signatures and by other persons, by one letter only,

although a single letter rarely constitutes the whole Christian

name. The use of an initial letter only, in legal documents, pro-

ceedings or votes, is not to be commended, because of the

danger of uncertainty in the identification of the person
;

yet

when no doubt of the identity is created, or any such doubt may
be removed by competent evidence, the omission to set forth the

Christian name at length, either in a person's own signature or in

his description by another person (even if the latter knows his full

name)
,
though incomplete, is not necessarily erroneous. Regina

V. Avery, 18 Q. B. 576 ; Commomvealth v. Hamilton, 15 Gray,

480 ; Getchell v. Moran, 124 Mass. 404.

L'pon a case of a controverted election, brought before a legisla-

tive body vested with the power of determining the elections,

returns and qualifications of its own members, or presented to a

judicial tribunal by information in the nature of a quo warranto,

or other proper process to try the title to an oflSce, evidence of

extrinsic circumstances, such as that no other person of corre-

sponding initials resided in the same city or county, or had been

nominated by public convention or otherwise for the office in

question, may be introduced, and may satisfy tiie tribunal having

authority to receive and consider it that votes describing the

Christian name by a single letter were intended for the same

person as votes setting forth at length a Christian name having

a correspojiding initial.

But the board of examiners cannot receive or consider such

extrinsic evidence, and is confined to the records of votes

returned and laid before it according to the statute. Upon the

face of the returns, the votes cast for L. Clark of Springfield may
possibly indicate a person whose whole Christian name consists of

the letter L., or more probably a person having a name of which

this letter is the initial, and which may be either Leonard or

Lewis or Luther, or any other name beginning with this letter.

This is the utmost that can be known from the returns, taken by

themselves. The inference, however plausible, that the votes
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cast for " L. Clark," were iatended to be cast for " Leonard

Clark," is left by the returns a matter of conjecture only. It is

impossible, therefore, for this court, upon the record before it, to

say that the board of examiners erred in refusing to count the

votes in question for Leonard Clark.

This view of the case is supported by the opinions of most

respectable judges in Maine and in New York. Opinion of Jus-

tices, G4 Maine, 596
;
People v. Ferguson, 8 Cowen, 102, 106,

107 ;
People v. Seaman, 5 Denio, 409

;
People v. Cook, 14 Barb.

259 and 4 Selden, 67
;
People v. Pease, 27 N. Y. 45

;
People v.

Smith, 45 N. Y. 772, 779. In Michigan, the judges, differing

from those of New York in the cases just cited, have gone so far

as to hold that, even upon an information to try the title to an

office, votes describing the Christian name by a single letter could

not be added to votes for a person of a corresponding full name.

People V. Tisdale, 3 Doug. (Mich.) 59 ;
People v. Iliggins, 3

Mich. 233
;

Peojjle v. Cicott, 16 Mich. 283
;
People v. Molitor, 23

Mich. 342. In People v. Cicott, doubts were expressed whether

such an application of the rule was not erroneous in principle
;

but neither in that case, nor in any other with which the learning

and research of counsel have supplied us, has it been held to be

competent for a mere board of examiners or canvassers to deter-

mine that such votes should be counted for the same person.

As Leonard Clark did not appear on the face of the returns to

have received a plurality of votes, the contingency did not arise

in which it would become the duty of the board of examiners,

under the Gen. Sts. c. 7, § 25, to ascertain the person of the name

of Clark designated in any of the votes, in order to notify him of

his election.

For these reasons, it is the opinion of a majority of the court

that the writ of mandamus prayed for must be
Refused.
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Commonwealth v, Loeenzo Smith.

132 Mass. 289.

Dukes County, Oct. 25, 1881—March 4, 1882. Morton, C. J., W. Allen,
and C. Allen, J. J., absent

A notice to the inhabitants of a town of the meeting for the annual state election,

called upon them to meet on a certain day at a designated place, " to vote for gov-

ernment ofBcers
;

" was signed by a majority only of the selectmen, without the

addition of the name of their office to their signatures ; was not directed to or served

by a constable or other person appointed by the selectmen for that purpose ; but was

posted more than seven days before the day of the election in a public place, accord-

ing to the usual custom of the town, there being no by-law or vote of the town pre-

scribing how warrants for meetings should be served. All but eight of the registered

voters of the town were present at the meeting, and of these all voted for the office of

county commissioner but one. Of the eight who were not present, five had actual

notice of the time and place of the meeting and that a county commissioner was to be

voted for, two had been absent at sea more than two weeks prior to the meeting, and

one was confined to his bed by sickness. One of the candidates for county commis-

sioner had a plurality of eight votes in all the towns of the county including the town

in question. Held, upon an information in the nature of a quo tvarranto, that the

election in the town in question was valid; and that the defendant was duly elected

to the office of county commissioner.

Information in the nature of a quo warranto^ filed April 1, 1880,

by the Attorney-General in behalf of the Commonwealth, and at

the relation of Benjamin Clough, alleging that the defendant was

usurping the office of count}^ commissioner of the county of Dukes

County.

At the hearing before Morton, J., it appeared that the defend-

ant's title to his office depended upon the validity of the notice of

the annual meeting held in the town of Ga}^ Head on Nov. 4, 1879,

for the election of state and county officers, he having received four

hundred and twenty-nine votes, including twenty'-four votes cast

for him in Ga}' Head, and Clough, the relator, having received four

hundred and twenty-one votes. On the question of the validity of

this notice the judge found the following facts, subject to objections

as to their competency :

More than seven days before the day of the annual election, a

notice of which the following is a copy, was posted by Charles H.

Mingo, chairman of the selectmen, on the door of the meeting-

house in Gay Head.

" Notice.

" To notify the inhabitants qualified to vote in town affairs to meet at

the school-house on the fourth day of November next at ten o'clock a. m.
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to vote for government oflScers. Polls will be open from ten o'clock

A. M- until two p. M. CHARLES H. MINGO.
THOMAS JEFFERS.

" Gat Hf.ad, Oct. 25, 1879."

Another notice, like the above in every particular excepting that

it ditl not have the name of Thomas Jeffer3 subscribed, was posted

on the school-house more than seven days before election day.

There was no other warrant or notice of the meeting, and no person

was appointed b}^ the selectmen to notify the meeting.

There were no bv-laws of the town prescribing how warrants for

meetings should be ser\'ed ; but it had been the usual custom of

the town to call meetings b}- posting the warrant or notice in some

public place seven days before the day of the meeting. Charles

H. Mingo and Thomas Jeffers, who signed said notice, were two of

the three selectmen of the town.

On Nov. 4, 1879, the meeting was held at the school-house, and

the notice posted on the outside was taken down and read by the

town clerk at the ppening of the meeting at ten o'clock a. m. The

polls were opened at ten a. m. and kept open until two p. 3i., and

votes were cast and received for governor and all other officers

voted for at annual elections, including county commissiouer. All

the proceedings of the meeting were regular and in due form,

except as above stated. The whole number of registered voters in

said town at that time was thirty-three. Of this number there were

present at the meeting twent}' five, of whom twenty-four voted for

the defendant and one did not vote for an\' person. Of the other

eight who were not present at the meeting, two were absent at sea

and had been so absent at sea for more than two weeks prior

to the meeting, one was confined to his bed at his house by

sickness, so that he was unable to attend the meeting, one was

absent at work in another town some twenty miles distant,

and had been so absent for more than two weeks prior to the

meeting, and both the one last named and the remaining four

had been verball}* notified in fact of the time and place of

the meeting, and that a county commissioner was to be voted for,

but did not choose to go, and did not remain awav from said meet-

ing on account of any want of actual notice of the same.

Upon the foregoing facts, so far as they were competent, the

jfidge was of oi»inion that the meeting in Gay Head was void for

want of legal notice, and that the twenty-four votes cast there for

the defendant should not l^e counted for him, and that he should

be ousted from his office ; but reserved the questions arising upon

the foregoing facts for the determination of the full court.

J. Brovts for the Commonice jith.

H. M. KyovfLTOJf for the defejidant.
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Fif:ld, J. : The question here presented for decision is whether

the votes cast for county commissioner at the election in Gay Head
should be counted or rejected in determining who was elected county

commissioner of the county of Dukes County at the annual election

held Nov. 4, 1879.

The alleged illegality in the election is the want of legal notice

of the meeting for election. No objection is made that the meet-

ing was not held at the proper place, or opened at the proper hour,

or kept open the requisite length of time, or that all the proceedings

at the meeting were not according to law.

The Gen. Sts., c. 18, § 21,* provide that ''every town meeting

shall be held in pursuance of a warrant under the hands of the select-

men, directed to the constables, or some other persons appointed

b}^ the selectmen for that purpose, who shall forthwith notify- such

meeting in the manner prescribed by the by-laws or a vote of the

town."

Meetings for the election of national, state, district and count}'

officers, are not, strictly speaking, town meetings, but the St. of

1874, c. 376, § 21, provides that, " such meetings in towns shall be

called by the selectmen in the manner ordered by the towns, and

the warrant for notifying such meetings shall specif}" the time when

the polls for the choice of the several officers shall be opened, and

the hour at which the polls may be closed." f The provisions in the

General Statutes for calling town meetings are substantially the

same as in the Rev. Sts., c. 15, §§ 19-22, which were taken from the

St. of 1785, c. 75, § 5. The provisions of the St. of 1874, c. 376,

§§ 19-21, 24, for calling meetings for the election of national, state,

district and county officers, are similar to those contained in the

Gen. Sts., c. 7, §§ 2, 3, and the Gen. Sts., c. 8, § 7, and these were

taken in substance from the Sts. of 1857, c. 311, 1841, c. 70,

1839, c. 42, and the Revised Statutes.

The Rev. Sts , c. 5, § 5, provide that, " all town meetings, for the

election of representatives in the general court, shall be notified by

the selectmen of each town in the manner legally established in

such town for calling other town meetings," and the Rev. Sts. c. 6, §

3, require the selectmen of the several towns " in the manner directed

by law for holding elections therein," to cause the inhabitants to

assemble and give in their votes for representatives in Congress ;

and § 14 of the same chapter requires the selectmen of the several

towns ^ in the manner prescribed by law for notifying town meet-

ings," to cause the inhabitants to assemble and give in their votes

for electors of president and vice-president.

Now Pub. Sts., ch. 27, § 54. t Now Pub. Sts., ch. 7, § 3.
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The St. of 1795, c. 55, § 1, in regulating the election of repre-

.scntative in the legislature of the Connraonwealth provides that

" it shall be the duty of such selectmen to summon and notifj'such

meeting in the manner there Icgall}^ established for calling other

town meetings," and § 2 of the same act imposes a penalt}' upon

selectmen " who shall neglect to call meetings of the inhabitants

and others privileged there to vote for the elrction of governor,

lieutenant-governor, councillors and senators, and to give due

warning of the time and place of such meetings as required b3-the

Constitution of this Commonwealth," &c. The Constitution of the

Commonwealth as original!}' adopted, c. 1, § 2, art. 2, required

that the meeling for the election of senators and councillors should

" be called bv the selectmen, and warned in due course of law, at

least seven da^-s before the first Monda}' in April," &c.

The statutes we have cited, as well as other provisions, particu-

larl}' those relating to elections to fill vacancies, all require or im-

pl\- that a meeting for election must be called by a warrant issued

b}' the selectmen, and tend to show that the provision in the St. of

1874, c. 37G, § 21, that "such meetings shall be called by the

selectmen in the manner ordered b}' the towns," means that such

meetings shall be called in the same manner as town meetings^

namcl}', b}" a warrant under the hands of the selectmen, directed

to the constables or some other persons appointed by the selectmen

for that purpose, who shall forthwith notif}' such meeting in the

manner prescribed hy the b^Maws or a vote of the town."

It is not necessary to decide this
;
but, if it be assumed, it

does uol therefore necessarily follow that the notice in this case

was fatally defective, or that the election held was void. The

report finds that there were no by-laws of the town prescribing

how warrants for meeting shall be served," and it does not appear

that there was any vote of the town on the subject ; but the

notice given was posted more than seven days before the day of

election in a public place, which was according to the usual cus-

tom of the town. This would be a reasonable notice for a town

meeting, in the absence of any by-law or vote of the town.

Ilan'lY. Wilder, 11 Cush. 294.

The notice was signed by only a majority of the selectmen,

which is not a fatal objection. Reynolds v. New Salem, 6 Met.

340. The want of the addition of the name of their oflBce to

their signatures cannot be held necessarily to render the notice

void.

The notice called upon the inhabitants " to vote for govern-

ment officers." There is no express provision of the statute that

the warrant shall specify all the ofllcers to be voted for. It has
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been held that an article in a warrant for a town meeting calling

upon the inhabitants "to choose all necessary town officers" is

sufficient for the election of such officers as may lawfully be

chosen by towns. Williams v. Lunenburg School District, 21

Pick. 75 ; Sherman v. Torres/, 99 Mass. 472.

The notice did not specify the number of representatives to be

voted for, nor specifically call upon the voters to bring in their

votes on one ballot for such representatives (see St. 1874, c. 376,

§ 24) ; but this does not concern the election of a county com-

missioner. The provision in the St. of 1874, c. 376, § 19, that

" the mayor and aldermen and selectmen shall decide whether

such officers shall be voted for on one ballot, or at the same time

on separate ballots, and shall give notice thereof in the warrant

calling the meeting," we regard as directory.

The notice was not directed to " constables or some other per-

sons appointed by the selectmen for that purpose ; " it was not

served by a constable or a person appointed by the selectmen to

serve it, and there was no return of service. It is unnecessary

to consider whether it might not be presumed that the inhabi-

tants of Gay Head, qualified to vote, had the same actual notice

of this election as they would have had if a constable had posted

the notice in the manner it was posted by the selectmen, for the

facts found leave no room for presumptions. It is found as a

fact, that but eight of the registered voters were absent from the

meeting, and of those present, all voted for county commissioner

but one ; and of the eight who were not present, five had actual

notice of the time and place of the meeting and that a county

commissioner was to be voted for, and did not remain away from

the meeting on account of any want of notice ; and of the

remaining three, two were absent at sea and had been absent

more than two weeks prior to the meeting, and one was confined

to his bed by sickness and was unable to attend the meeting.

The defendant had a plurality of eight votes in all the towns in

the county.

If these facts are competent, it becomes apparent that the defects

in the notice or warrant and in the mode of serving it worked no

injur)' and that the election was as full}' attended as if all the pro-

visions of the law in calling the meeting had been strictl}' followed.

These facts are competent, unless the provisions of the statute which

have been di^egarded are strictly mandatory, and we are of opinion

that they are not.

It is not necessary to determine whether this notice, served as it

was, would be a good warrant for a town meeting. There are

many reasons wh}' defects in the call of a meeting for the election
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of national, state, district and county oflBcere should not always be

followed by the same consequences as similar defects in the call for

a town meeting. Town meetings are in a sense legislative assem-

blies, held at a time and for the transaction of business not defi-

nitely prescribed b\- law. The annual town meeting must indeed

be held in Februar}-, March or April, but the da}' must be deter-

mined by the warrant, and other town meetings must be held at

such lime as the selectmen may order they must be held in pur-

suance of a warrant ; the warrant must express the time and place

of the meeting and the subjects to be acted upon ; the selectmen

must insert in the warrant all subjects which ten or more voters

shall in writing request to l>e inserted ; and if the selectmen un-

reasonably refuse to call a town meeting, any justice of the prace

of the county, upon the application of ten or more legal voters of

the town, may call such a meeting by a warrant under his hand.

Gen. Sts., c.*18. §§ 20-23.

The warrant for a town meeting is, as its name imports, the

warrant or authorit}' under which the meeting is held. But the

annual meeting for the election of national, state, district and

county officers, is required by law to be held on a day fixed by

statute. And the officers to be elected and the manner of hold-

ing the election are designated and defined by statute. The war-

rant for such meetings is expressly required to specify the time

when the polls shall be opened and the honr at which they may be

closed, and to contain the directions that the voters bring in their

votes on one ballot or on separate ballots, which have been before

recited ; but there are no other express requirements of the statute

in regard to what the warrant shall contain. The language of the

statute is, that such meetings shall be called in the manner ordered

by the towns, and not that ever}' such meeting shall be held in pur-

suance of a warrant, as in the case of towns' meetings. The act-

ual warrant for holding an annual election for county commissioner

at Gay Head, at the time this election was held, was the Gen.

Sts., c. 10, §§ 1, 6.

The main purpose of a warrant for meetings for such elections

is to remind legal voters of their right and duty to vote, and of the

officers to be elected, and at the same time to give them notice of

the place where the election will be held, and of the hour when the

polls will be opened and when they will be closed. If this elec-

tion at Gay Head be declared void, there can be no new election for

county commissioner at Ga}' Head, and the voters there will have

been deprived of their votes without fault on their part, in conse-

quence of the negligence of the selectmen of the town.

If this negligence is such that there ma}' not have been a full, free
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and fair vote, or such that the result of the election there cannot

be accuratel}' ascertained, this effect may be unavoidable, but such

conclusion ought not to be reached unless the construction of the

statutes clearly requires it, or the manner in which the election was

called has possibly resulted in depriving some legal voter of his

vote, or has influenced or rendered uncertain the result of the elec-

tion ; for this is an election held at the time, in the phice, and for

the purposes prescribed by law, and by the officers authorized by

law to hold such an election. The provisions of the statutes which

have been disregarded in this case, we think, are not of the essence

of the thing required to be done, b}' complying with which jurisdic-

tion or authority to hold an election was obtained, but they reg-

ulate the form and manner in which the meeting for an election re-

quired by law then and there to be held should be called.

It is conceded by the defendant, that the returns and certificates

of election, even when made in entire conformity to law, are but

prima facie evidence of title to an elective office, when that title is

tried on an information in the nature of a quo warranto^ and that

the inquiry goes back of them for the purpose of ascertaining

whether in fact the defendant has been legall}" elected to the office

which he assumes to hold.

There may indeed be facts which a court will not investigate

or consider, on the ground that public policy or the laws forbid it

;

but the facts proved in this case are not of that character.

The case which perhaps most nearly resembles this is People v.

PecA;, 11 Wend. 604 ; but the following cases, decided under a va-

riety of circumstances, establish the general principles which govern

the case at bar. People v. Hartwell, 12 Mich. 508 ; Foster \. Scarff,

15 Ohio St. 582 ; State v. Goetze, 22 Wis. 363 ; State v. Jones,

19Ind. 356; DuPage County, y. People, 65 111. 360; Clelandw

Porter, 74 111. 76
;
People v. Cook, 4 Selden, 67

;
People v. Wilson,

62 N. Y. 186.

The result is that the election at Gay Head is not void, and that

this defendant was duly elected to the office he holds.

We have no occasion to consider whether it would have changed

the result we have reached, if the conduct of the selectmen in not

complying with the statutory requirements for calling the meeting

had been fraudulent, although the fraud had produced no effect

upon the election.

Information dismissed.
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OPINION OF THE JUSTICES TO THE GOVERNOR AND COUNCIL.

136 Mass. 583 (1883).

By Chief Justice Morton, and Associate Justices, Field, Devens,
W. Allen, C. Allen, Colburn and Holmes.

Under the Pub. Sts. c. 7, ^ 45, providing that the governor, with five at least of the

council, shall " examine " the returns of votes, made by the city and town clerks to

the secretary of the Commonwealth, under § 40, and issue his summons to such

persons as appear to be chosen, the governor has no power to recount the votes.

Under the Pub. Sts. c. 7, ^ 26, the board of aldermen of a city, upon a proper state-

ment in writing by ten or more quaiiflcd voters of any ward, filed with the city clerk

within three days fo!lo\ving any election, has the jurisdiction and authority to open

the envelope containing the ballots thrown at the election, and recount the same,

including those for the oflices of sheriffand district attorney.

Under the Pub. Sts. c 7, ^ 36, pro\iding for the filing, by ten or more qualified

voters of a city, of "a statement in writing that they have reason to believe that the

returns of the ward officers are erroneous, specifying wherein tkey deem them in

error," a statement that the signers have reason to believe that the returns of the

ward officers are en'oneous in regard to certain officers mentioned is sufficient.

On Nov. 23, 1883, the governor and council adopted an order

requiring the opinion of the justices of the supreme judicial court

upon the following important questions of law :

1. It being the duty of the governor and council to transmit a

certificate of choice to the district attorney's and sheriffs who have

been elected at any election duly held, in determining who is

chosen, have the governor and council the power to examine and

recount the ballots given in such elections in the several cities and

towns, or cither of them, in order to ascertain the true result

thereof, the ballots having been sealed up and preserved according

to the law by the clerks of the several cities and towns, within the

counties and districts respectively, more than one person claiming

an election to such office and contesting the election of another

person thereto before the governor and council?

2. Have boards of aldermen of cities, upon proper statements

in writing in regard to such election, the jurisdiction and authority

to open the envelopes and examine the returns of the votes given

in the respective cities, and recount the same, to determine the

questions raised, so far as they shall relate to sheriffs and district

attorneys, and alter and amend such ward returns as have been

proved to be erroneous ?

3. Is a statement in writing in the words following, viz. :
" The

undersigned, qualified voters of ward one of the city of Lawrence,

hereby certify that they have reason to believe that the returns of
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the ward officers of said ward of the votes oast at the annual

election held on November sixth, A. D. 1883, are erroneous, and

that they deem said returns to be in error in reference to the offices

of sheriff and district attorney," when signed by ten or more qual-

ified voters in each of the several wards in a city, such proper and

specific statement in writing " of errors, as to give jurisdiction

and authority to the board of aldermen to make an examination and

recount of such ballots, under chapter 7, section 36, of the Public

Statutes?

On Nov. 27, 1883, the justices of the supreme judicial court

returned the following opinion :
—

To His Excellency the Governor and the Honorable Council of the Com-
moiiwealth of Massachusetts

:

The justices of the supreme judicial court have taken into con-

sideration the questions proposed to them by His Excellency the

Governor and the Honorable Council, and respectfully submit the

following opinion

:

The answers to the questions depend upon the construction and

effect of the Public Statutes, which repealed and superseded all

prior statutes upon the subject.

Chapter 7 of the Public Statutes provides that, in every election

for national, state, count}" and district officers, the officers of each

ward in cities, and the selectmen of each town, shall cause all

ballots given in such elections, after the same have been sorted,

counted, declared, and recorded, to be secured in an envelope and

sealed with a seal provided for the purpose, which envelope is to be

delivered to the city or town clerk. Pub. Sts., c. 7, §§ 27-34.

The thirty-fifth section provides, that, " if within thirty da3's next

following the da}" of an election, a person who received votes for

an}" office at said election, by himself, his agent or attorney, serves

upon the clerk of any city or town a statement in writing, claiming

an election to such office, or declaring an intention to contest the

election of any other person who has received or who may receive,

a certificate of election for the same, such clerk shall retain the en-

velope containing the ballots thrown at such election, sealed as

provided by law, subject to the order of the body to which either

of said persons may claim or be held to have been elected, or until

such claim is withdrawn, or such election is decided by the author-

ity competent to determine the same."

The thirty-sixth section provides that " if within three days next

following the day of any election, ten or more qualified voters of

any ward file with the city clerk a statement in writing that they

have reason to believe that the returns of the ward officers are er-

roneous, specifying wherein they deem them in error, said clerk
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shall forthwith transmit such statement to the board of aldermen

or the committee thereof appointed to examine the returns of said

election. The board of aldermen, or their committee, shall there-

upon, and within five da3-s (Sunday excepted) next following the

da}' of election, open the envelope and examine the ballots thrown

in said ward, and determine the questions raised
;

the}' shall then

again seal the envelope, cither with the seal of the city or a seal

provided for the purpose, and indorse upon said envelope a certi-

ficate that the same has boeu opened and again sealed b}' them in

conformity to law ; and the envelope, scaled as aforesaid, shall be

returned to the city clerk, who, upon the certificate of the board of

aldermen, or of their committee, shall alter and amend such of

the ward returns as have been proved to be erroneous, and such

amended returns shall stand as the true returns of the ward."

Subsequent sections of the same chapter provide that city and

town clerks shall, within ten days of the da}^ of an election for cer-

tain state, county, and district officers, including sheriffs and dis-

trict attorneys, " transmit copies of the records of the votes, attest-

ed b}' them, certified b}^ the mayor and aldermen or selectmen, and

sealed up," to the secretary' of the Commonwealth, who is, upon

receiving such returned copies, to transmit them, as received, with

their seals unbroken, to the governor and council, " and the gov-

ernor, with five at least of the council, shall, as soon as may be,

examine them ; " ami, in the cases of sheriffs and district attorneys,

the governor is thereupon to issue a certificate of election to such

persons as appear to be elected. Pub. Sts., c. 7, §§ 40-45.

The provisions of the thirty-sixth section are clear and explicit,

and seem to us to admit of but one construction. They authorize

and require the boards of aldermen of cities to recount the ballots

cast in an}' ward, upon the filing of the proper statement in writing,

by ten or more qualified voters of the war I, that they have reason

to believe that the returns of the ward officers are erroneous.

By the statutes above cited, the governor and council are made

a board to examine, as soon as may be after receiving them,

the returns of votes from the cities and towns for sheriffs, district

attorneys, and other officers named, and thereupon the governor

is to issue certificates to such persons as, upon such examination,

appear to be elected. We are unable to find in the statutes now

in force any provisions which expressly or by implication authorize

them to recount the ballots thrown eiiher in cities or towns. The

thirty-fifth section, which we have cited above, was intended to

provide for the preservation of the ballots as evidence while any

contest exists as to the election. ' The last clause, providing for the

keeping of the ballots until " such election is decided by the au-
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thority competent to determine the same," does not confer upon any

board authority to recount the ballots, but merely provides for their

safe keeping as evidence to be used before such body, board, or

tribunal as, by other provisions of law, has the power to recount

them.

In 1875, the justice of the supreme judicial court gave to the gov-

ernor and council an opinion that it was competent for them to re-

count the ballots cast for district attorney in towns, but not those

cast in cities. 117 Mass. 599. This opinion was based upon

the statute of 1874, chapter 376, section 47, which provides that

the clerk of a town should carefully preserve the envelope contain-

ing the ballots, " subject to the order of the legislative body to

which such person claims an election, or, in other cases, of the

board required by law finally' to examine the returns and issue cer-

tificates of election ; and in all such cases said legislative body or

board may take and open said envelope and recount the ballots

thus preserved." This gave the governor and council express au-

thority to recount the ballots cast in towns for district attorney or

for sheriff.

But this provision was repealed by the statute of 1876, chapter

188, and instead thereof the provisions were enacted as they are

now found in the Public Statutes. This repeal revoked the au-

thority of the governor and council to recount the ballots cast in

towns.

The opinion then given, so far as it affects the right to recount

such ballots, has no application under the laws now in force, but it

shows that the governor and council then had, and now have, no

right to recount the ballots cast in cities ; and, by its course of

reasoning, strongly tends to show that, under the laws as they

now exist, there is no authority in the governor and council to re-

count the ballots cast in towns.

If a statement in writing is filed within three days of an election

by ten or more voters of a ward, and it is accepted and acted upon

by the board of aldermen, who make a recount, and the city clerk

transmits this amended return to the secretary of the Common-
wealth, it may well be doubted whether it would be competent for

the governor and council to investigate the regularity of the action

of the board of aldermen and city clerk, and reject the return upon

the ground of some formal defect existed in the original statement

in writing. But however this may be, we are of opinion that the

statement in this case was suflScient.

The statute contemplates that the statement is to be made by

plain people, and technical and narrovv rules of construction ought

not to be applied to it. It is sufficient if it specifies with reason-
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able clearness in what respect the returns of the ward oflScers are

supposed to be erroneous.

The statement of which a copy is given in the third question,

states that the returns of the ward officers of the votes cast are be-

lieved to be erroneous in regard to the offices of sheriff and district

attorney. Everybody would understand this to mean that there was

believed to be a miscount of the votes for these officers. It is im-

possible iu the nature of things to specify the particular errors in

detail, and we are of opinion that the statement referred to was

sufficient, and required the aldermen to make a recount.

From these considerations, it follows that the first question pro-

posed to us must be answered in the negative, and the second and

third questions in the affirmative.

Boston November 27, 1883.



SUPPLEMENT II.

DIGEST OF DECISIONS OF THE SUPREME JUDICIAL COURT
RELATING TO INHABITANCY AND RESIDENCE.

1 Mass. to 138 Mass., Inclusive.

1. GENERAL PRINCIPLES AND RULES OF DOMICILE.
2. PARTICULAR CASES.
3. EVIDENCE UPON QUESTIONS OF DOMICILE.

1. General Principles and Rules.

Object of requiring domicile. The objects intended to be secured

by the constitutional limitation of the right of suffrage to the town

in which the voter has his home, were opportunity to ascertain the

qualifications of the voter, and the prevention of fraud upon the

public by multipljing the votes of the same person. Parker, J.,

Putnam v. Johnson^ 10 Mass. 488, 502.

Meaning of'''- Inhabitant" and ^'-Resident.'' The word "inhab-

itant" as used in the Constitution in fixing eligibility to office, and

the word " resident" in the amendment fixing the qualifications of

voters, are identical in meaning ; and both of these expressions are

equivalent to the term "domicile"; and therefore the right of

voting or being elected to office is confined to the place where one

has his domicile, his home, or his place of abode. Opinion of

Justices. 5 Met. 587, 588 ; Abington v. North Bridgewater^ 23 Pick.

170, 176; Thorndike\, Boston, 1 Met. 242, 245; Sears v. Bos-

ton, 1 Met. 250, 252 ; Blanchard v. Stearns, 5 Met. 298, 304
;

Otis V. Boston, 12 Cush. 44, 49
; Bidkley v. Willianrstown, 3 Gray,

493, 494 ; Borland v. Boston, 132 Mass. 89 ; Lee v. Boston, 2 Gray,

484, 490.

Definition and tests of Domicile. It is difficult to give an exact

definition of habitancy. In general terms, one may be designated

as an inhabitant of that place, which constitutes the principal seat

[473]
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of his residence, of his business pursuits, connections, attachments,

and of his political and municipal relations. It is manifest, there-

fore, that it embraces the fact of residence at a place, with tlie

intent to regard it and make it his home. The act and intent must

concur, and the intent may be inferred from declarations and

conduct. It is often a question of great difficulty, depending

upon minute and complicated circumstances, leaving the question

in so much doubt, that a slight circumstance may turn the balance. ,

In such a case, the mere declaration of the party, made in good

faith, of his election to make the one place rather than the other,

his home, would be sufficient to turn the scale. But it is a ques-

tion of fact for the jury, to be determined from all the circum-

stances of the case. The election of a man to pay taxes in one

town rather than another may be a good motive and justifiable

reason for changing his habitancy ; and if such election is followed

up by corresponding acts, by which he ceases to be an inhabitant

of the one, and becomes an inhabitant of the other, his object may

be legally accomplished. But such an election to be taxed in

one town rather than another is only one circumstance, bearing

upon the question of actual habitanc3% and to be taken in connec-

tion with the other circumstances, to determine the principal fact.

Shaw, C. J., Lyman v. Fiske, 17 Pick. 231, 234. And see Har-

vard College v. Gore, 5 Pick. 375; Makepeice v. Z.ee, cited in

5 Pick. 378
;

Thaijer v. Bo toa, 124 Mass. 102.

Same. The fact and the intention— the factum and animns—
must concur in order to establish a legal domicile. Kirkland v.

WJiately, 4 All. 4G2 ; Harvard College v. Gore, 5 Pick. 370;

Holmes v. Greene, 7 Gray, 299, 301
;
Lyman v. Fiske, 17 Pick.

231. The domicile of origin adheres to a person until he acquires a

domicile somewh re else, and in order to effect a change of domi-

cile, he must not only have had the intent to make his liome in

some other town^ but he must in fact have made his home there.

The intent and act must concur, and until the intent was consum-

mated by an actual removal of his home, no change of domicile

was effected. Morton, J., Bangs v. Brewster, 111 Mass. 382, 384
;

Wliitney v. Slierhorn, 12 All. Ill ; Carnoe v. Freetown, 9 Gray,

357; Otis V. Bo4m, 12 Cush. 44; lOrkland v. Wha'ehj, 4 All.

462 ; Mooa'- v. Harvey, 128 Mass. 219 ; Wilson v. Terry, 11 All.

20G.

Same. Every person must have a domicile somewhere, and a

man can have only one domicile for one purpose, at one and the

same time. Every one has a domicile of origin which he retains

until he acquires another ; and the one thus acquired, is in like

manner retained. Shaw, C. J., Abington v. North Bridgtwater,



DIGEST OF CASES OX DOMICILE. 475

23 Pick. 170, 177 ; Tliorndike v. Boston, 1 Met. 242 ; OtisY. Boston,

12 Cush. 44.

Same. The question of domicile depends not uyion proving

particular facts, but whether all the facts and circumstances taken

together, tending to show that a man has his home or domicile in

one place, overbalance all the like proofs tending to establish it in

another. Such an inquiry, therefore, involves a compaiMson of

proofs, and in making that comparison, there are some facts, which

the law deems decisive, unless controlled and counteracted by

others still more stringent. The place of a man's dwelling-house is

first regarded, in cootradistinction to any place of business, trade

or occupation. If he has more than one dwelling-house, that

in which he sleeps or passes his nights, if it can be distin-

guished, will govern. If the dwelling-house is partly in one placa

and partly in another, the occupant must be deemed to dwell in

that town, in which he habitually sleeps, if it can be ascertained.

Shaw, C. J., Abington v. Xorth Bridgeicater, 23 Pick. 170, 178.

Same. Actual residence, that is, personal presence in a place,

is one circumstance to determino the domicile, or the fact of being

an inhabitant ; but it is far from being conclusive. A seaman on

a long voyage, and a soldier in actual service, ma}- be respectively

inhabitants of a place, though not personally present there for

years. It depends, therefore, upon many other considerations,

besides actual presence. Where an old resident and inhabitant,

having a domicile from his birth in a particular place, goes to

another place or country, the great question whether he has changed

his domicile, or whether he has ceased to be an inhabitant of one

place, and become an inhabitant of another, will depend mainl}'

upon the question to be determined from all the circum-

stances, whether the new residence is temporary or permanent

;

whether it is occasional, for the purpose of a visit, or of accom-

plishing a temporary object ; or whether it is for the purpose of

continued residence and abode, until some new resolution be taken

to remove. If the departure from one's fixed and settled abode

is for a purpose in its nature temporary, whether it be busine«s

or pleasure, accompanied with an intent to return and resume

the former place of abode as soon as such purpose is accom-

plished ; in general, such a person continues to be an inhabitant

at such place of abode, for all purposes of enjoying civil and po-

litical privileges, and of being subject to civil duties. Shaw. C. J.,

Sears v. Boston, 1 Met. 250, 251.

Same. To make domicile or residence, the fact and intent must

concur. Certain maxims on the subject are well settled. These

are that every person has a domicile somewhere ; and no person
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can IttTC more than one dnminle at the same tune, for one and the

same puipose. It follows from these maxiwKi, that a man retains

his dnwiirfle of origin until he changes it by acquiring another.

And it is equally obvioas that the aoqaisition of a new domicile

does^ at the same instant, terminate the preceding one. Qpuntm
o/Jktfaon, 5 Mei. 587, 589 ; McDamid t. Kmg^ 5 Cosh. 469.

Sfume. A person cannot be an inhabitant in one town for par-

poses of taxation, and in another for the enjoyment of political

{Mivileges or mnnicipal rights. The being an inhabitant " is a

fact first to be fixed. A person, who is an inhabitant in one town

cannot at the same time be an inhabitant of any other ; and there

are £Kfs and cirenmstano» attending every man's personal, social

and relative oonditian, which determine in what town he is an inhab-

itant, and these &cts and drenmstances are capable of judicial

pnmfl (kis T. AMftm, 12 Cosh. 44.

Samie. The general rale, and for practical purposes, a fixed

rale, is, that a man most have a habitation somewhere ; he can

have but one ; and therefore in order to lose one, he most acquire

another. This is the test, the practical test; and it is hardly

neeessary to say how important it is to have a practical rale, and

a general rale. One of the fixed rales on the subject is this ; that

a purpose to change, unaooompanied by actual removal or change

of residenoe, does not constitute a chai^ of domicile. The Cftct

and the intent most concur. The person most remove without the

intention of goii^ back. He cannot abandon one domicile without

acquiring another. If he goes into another state, and returns for

his family, his personal presence there, eoncarring with the intent,

may fix his domicile there. But if he has not previoo&ly removed

to the other state, he has not acquired a domicile there, or lost one

here. Shaw, C J., BmOdey t. WmnmHowm, 3 Gray, 493, 495.

AejmUiom, of mem Djmd&U. To prove a dmi^ in domicOe it

most be made to appear, not only that the old domicile has been

abandoned, but also that a new one has been acquired ; so that a

dominie h&ng once fixed wiUoontinoe, notwithstanding the absence

of the party, ontil there is a snbstttntionofa new one. The ioten.

tion to abandon, and actual residence in another place, if not

accompanied with the intention of remaining there pemanently,

or at least for an indefinite time will not produce a change of

domicile. WUde, J., JemmiMm v. Hapgood, 10 Pick. 77, 98.

Same. Domicile of or^in or domicile acquired remains until a

new one is acquired. Native domicile is not so easily changed as

acquired domicile, and more easily reverts. A man can have but

one domicile at the same time for the same purpose. Change of
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domicile does not depend so much upon the intention to remain in

the new place for a definite or indefinite period, as upon its being

without an intention to return. An intention to return, however,

at a remote or indefinite period, to the former place of actual resi-

dence will not control, if the other facts which constitute domicile

all give the new residence the character of a permanent home and

place of abode. The intention and actual fact of residence must

concur, when such residence is not in its nature temporary.

There is a right of election by expressed intention, only where the

facts of residence are to some extent ambiguous. Colt, J., Ilallett

V. Bassett, 100 Mass. 167, 170.

Same. A person cannot be said to lose his domicile or residence

by leaving it with an uncertain, indefinite, half-formed purpose to

take up his residence elsewhere. It would be more correct to say,

that he would not lose his residence until he had gone to a new one,

with a fixed purpose to remain there and not to return to his former

home. Until his purpose to remain had become fixed, he could not

be said to have abandoned his former residence. The domicile of

a party may be considered as remaining in a place when he returns

to it after a temporar}' absence, too short to enable him to gain a

residence elsewhere ; because in such case, it may be reasonably

supposed that he absented himself with the intention of returning.

Bigelow, J., Worcester v. WiWraham, 13 Gray. 586, 590; Bulkley

V. WilUamstown, 3 Gray, 493 ; Chelsea v. Maiden, 4 Mass. 134
;

Lee V. Lenox, 15 Gray, 496.

Sime. A citizen of Massachusetts, removing with his famil}' to

another state, and retaining no dwelling place in Massachusetts,

though retaining hi^ place of business here, and intending to retain

his domicile here, and to return at some future indefinite period of

time, has no domicile in Massachusetts. Holmes v. Greene, 7 Gra}'?

299, ante, p. 407.

Same. A person may have his residence in a town, with the

right to vote there, if he is remaining without intention to remove,

although he may have a lawful settlement in another town to which

he would be removable, under the pauper laws, in case he should

become chargeable. Putnam v. Johnson, 10 Mass. 488.

To acquire new Domicile, intention to remain permanently not

necessary. In order to acquire a new domicile, it is not necessary

that the person should reside in the place in question with the

purpose of making it his permanent home and residence ; but it

is sufficient if he resides there with the intention to remain for an

indefinite period of time, and without au}^ fixed or certain purpose

to return to his former place of abode. Whitney v. Shcburn, 12

All. 111.
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Same. One who is residing in a place with the purpose of

remaining there for an indefinite period of time, and without

retaining and keeping up any animus revertendi^ or intention to

return, to the former home which he has abandoned, will have

his domicile in the place of his actual residence. Wilbraham v.

Ludlow. 90 Mass. 587.

Sam£. Intention of always staying in a place is not necessary

to obtain a residence or home in the place. " In this new and

enterprising country it is doubtful whether on-j-half of the young

men at the time of their emancipation fix themselves in any town

with an intention of ahcays stayijig there. They settle in a place

by way of experiment, to see whether it will suit their views of

business, and advancement in life, and with an intention of remov-

ing to some more advantageous position if they should be disap-

pointed ; nevertheless they have their home in their chosen

abode while they remain." Pu*nam v. Johnson, 10 Mass. 488,

501.

Former Dojiiicile continues until new Domicile is acquired. A
domicile once acquired is presumed to continue until a subsequent

change is shown. Chicopee v. Whately., 6 All. 508.

Same. If an inhabitant of a town removes to another town

in the Commonwealth, not intending to remain there permanently,

but with the intention of not returning to his former home, and

does not so return, he loses his domicile in the former town.

Mead v. Boxborough, 11 Cush. 36*2.

Same. Every one must have a domicile somewhere, and a

domicile once existing cannot be lost by mere abandonment even

when coupled with an intent to acquire a new one, but continues

until a new one is in fact gained. The former domicile remains

until both the intent and fact of change of actual residence to

another place have concurred to establish a new domicile there.

Shaio V. Shaw, 98 Mass. 158.

Residents in Territory in the CommonweaUh ceded to United

States are not Voters. Inhabitants of unincorporated plantations

in the Commonwealth were held in 1807, not entitled to vote for

state oflficers. Opinion of Justices, 3 Mass.5C8.

Same. The inhabitants of a territory owned by the United

States, and lying within this Commonwealth, but over which the

courts of this Commonwealth have no jurisdiction, cannot vote in

any state election. Commonwealth v. Clary, 8 Mass. 72, 77.

Same. Persons who reside on land purchased by, or ceded to,

the United States for navy-yarda, forts and arsenals, and where
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there is no other res^ervation of jarisdiction to the state than that

of a right to serve civil and criminal process on such lands, do

not, by residing on such lands, acquire any elective franchise as

residents of a city or town within the jurisdiction of the Common-
wealth. Opinion of Justices, 1 Met. 580.

2. Pabticui^\r Cases.

1. Absence from the state for a particular purpose, but with-

out taking a permanent residence out of the state, was held not a

removal within the moaning of the statute providing for proof of

deeds where the subscribing witness had removed from the Com-
monwealth. Scicke*^s Cise (ISOt), 1 Mass. 58.

2. A person having his pennanent home in one town, and

being legally qualified to vote in such town, is not disqualified by

a temporary absence for ten weeks in another town to perform

work, although he may in such latter town have been admitted to

vote. Linc)lr\ v. Hapgoodj 11 Mass. 350.

3. A person who with his family resided in Roxbury was

appointed, Oct. 27, 1811, clerk of the courts for the county of

Norfolk, and on the next day went to Dedham, the county seat,

to perform his duties as clerk, leaving his family and househo!d

effects in Roxbury until November 12, when he removed his

family to Dedbam. In the mean time, he had boarded in a pub-

lic house in Dedham, but had engaged a house there to be occu-

pied from November 12. lie spent some nights during the

interval in Dedham and some with his family in Roxbury, having

his washing and other d >mestic services performed in his family

at Roxbury. On June 24, 1812, ho cease! to be clerk of the

courts, and immediately afterwards opened a law office in Rox-

bury, leaving his family in De lham, and frequently going to

Roxbury and returning to Dedham at night. It was held that he

remained an inhabitant of Roxbury until he removed his family

to Dedham, Nov. 12, 1811, and therefore had not been an inhabi-

tant of Dedham for one year next preceding the election Nov. 2,

1812, and was not entitled to vote in that town. Williams v.

Whiting, 11 Mass. 424.

4. A citizen of Vermont, having resided in a town in Massa-

chusetts ten years and having paid taxes in it for more than five

years, although he left his wife and children upon his farm in

Vermont, occasionally visiting them there, but not considering it

his home, and keeping them there only until he could conveniently

remove them, was held to have acquired a settlement in such town

in Massachusetts, within the meaning of the pauper laws. Cam-
bridge V. Charlestoicn, 13 Mass. 301.
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5. Where a person, haTing lived manj years in Waltham, pnr-

chased and faraished a house in Boston, and afterwards with his

family spent his sammers at his hoase in Waltham, where he con-

tinned to pay his taxes, and his winters at his boose in Boston,

and died while so residing in Boston, it was hdd that at the time

of death he was an inhabitant of Waltfaam, and that his will

should be probated under the statute, in the county of Middlesex

in which Waltham is situated. Harvard College v. Gore, 5 Pick.

370.

6. Where a person lived in a town nine years and four months,

and then absconded and never returned, but his wife remained

there eight months longer, it was ft^d that he had not resided in

such town ten years, actually or constructiveh*, and therefore had

not gained a settlement there under the pauper laws. A*hol v.

Watertown, 7 Pick. 42.

7. A testator having his domicile in Peteisbam. Mas^acb useiis,

and being the owner of a farm there upon which he and his fam-

ily resided, became financially embarrassed and left the Common^
wealih, never returning. He left his wife and daughter on the

farm, who continued to live there with his son, who hired the

farm of him, and charged to him their board. After leaving the

Commonwealth he led a wandering life, but spent most of his

time at Lunenburg. Vermont, his object being to take care of his

lands there ; he never kept house there, but boarded with a person

with whom he had resided occasionally for several years. In his

journal in which he kept a memorandum of his expenses and of

his journeys from place to place, he never spoke of any place as

his home. In his letters, he spoke of sustaining actions here in

the federal court, as be has removed his habitancy from Massa-

chusetts,*" " as he has become an inhabitant of Vermont " ; and in

speaking of an action brought against bim in Massachusetts, he

expresses his opinion that the service is insufficient, as Peters-

ham is not his last and usual place of abode." In deeds and in

his will, executed in New Hampshire, he st^'led himself of Peters-

ham. His will was proved in Massachusetts originally, and in

the probate he was styled, late of Petersham," as he was alfK)

in the subsequent proceedings in the probate courts here and in

Vermont ; and he was so styled in deeds made by the executor.

He died in New Hampshire while there on business. It was hM
that these facts did not prove a change of domicile. Jemnisow v.

Hapgood, 10 Pick. 77.

8. On a libel for divorce by the wife, it appeared that the hus-

band's domicile of origin was in Uxbridge, in the county of Worces-

ter; that he married the libellant io ISIO, aal removed with her to
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Savannah, Georgia, where he engaged in business, and continued

to reside with his wife and famil}' until 1821, except in the summer
months which he usuallj' spent in the Northern States ; that in

1821 he broke up his establishment in Savannah and returned to his

father's at Uxbridge ; that after a few months' residence there, he

established his family at Providence, Rhode Island, where the}' re-

mained until 1825, while he passed the summer months with them

each year, "but still continued to carry on his business in Savan-

nah ; that in 1825 he broke up housekeeping in Providence and

separated from his wife, and from that time continued to keep up

a household establishment in Uxbridge on the farm which was his

father's and which was mortgaged to him before the death of his

father in 1825 ; that he resided there during the summer mouths,

employing housekeepers and domestics and superintending the man-

agement of the farm, but continuing to carry on business the rest of

the year in Savannah ; and that the wife came from Providence into

the county of Worcester to reside in September, 1830, and soon

after filed her libel. It was held that her husband was domiciled

in Savannah from 1810 to 1821. in Providence from 1821 to 1825,

and in Uxbridge since that date ; that the domicile of the wife fol-

lowed that of her husband ; and that the court sitting for the

county of Worcester had jurisdiction of the libel. Greene v.

Greene, 11 Pick. ilO. And see Harteaa v. HarteaiiAA Pick. 181.

9. Where the boundary line between the towns of Randolph and

North Bridgewater passed through a dwelling-house in such a di-

rection as that that portion of the house which was in North Bridge-

water was sufficient in itself to constitute a habitation, while the

portion in Randolph was insufficient for that purpose, it was held

that a person occupying such house acquired a domicile in North

Bridgewater.

It seems, that if, in such case, the line had divided the house

more equally, the fact that the occupant had habitually slept in that

part which was in North Bridgewater would be a preponderating

circumstance to show that he was domiciled -in that town, and in

the absence of other evidence, would be decisive of the question.

Abington v. North Bridgewater, 23 Pick. 170. And see Chenery v.

Waltham, 8 Cush. 327.

10. A citizen of Boston who had been at school in the city of Ed-

inburgh when a boy, and formed a predilection for that place as a

residence, and had expressed a determination to reside there, if he

ever should have the means of so doing, removed with his famil}-

to that city in 1836, declaring at the time of his departure that he

intended to reside abroad, and that if he should return to the

United States, he should not live in Boston. He resided in Ediu-
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burgh aod the vicinity as a housekeeper, taking a lease of an estate

for a term of years, and endeavored to engage an American to

enter his family for two years as instructor of his children. Before

he left Boston he made a contract for the sale of his mansion house

and furniture there, but shortly afterwards procured said contract

to be annulled (assigning as his reason therefor, that in case of

his death in Europe, his wife might wish to return to Boston) and

let his house and furniture to a tenant. Held that h3 had changed

his domicile, and was not liable to taxation as an inhabitant of

Boston, in 1837. Thorndike v. Boston, 1 Met. 242.

11. A native inhabitant of Boston, intending to reside in France

with his family, departed for that countr}- in June, 1836, and was

followed by his family about three months afterwards. His dwell-

ing-bouse and furniture were leased for a year, and he hired a house

for a year in Paris. At the time of his departure he intended to

return and resume his residence in Boston, but had not fixed on

any time for his return. He returned in about sixteen months, and

his family, in about nine months afterwards. Held^ that he con-

tinued to be an inhabitant of Boston, and that he was rightly taxed

there, during his absence, for his person and personal property.

Sears v. Boston, 1 Met. 250.

12. In an action brought by one town against another for the sup-

port of a pauper and his family, evidence that the pauper left his

former home and came to the defendant town with the intention of

removing his family there as soon as practicable, that he boarded

and worked there for ten years, and paid taxes there five years of

the ten, and that a year after he came, his family removed there

and continued to reside with him for the rest of the ten s'ears, when

they all removed to the plaintiff town,— is sufficient to warrant the

jury in finding that the pauper had gained a settlement for himself

and family in the defendant town. Fitchburg v. Winchendon, 4

Cush. 190.

The plaintiff, who was a native of Boston, removed to New
York in 1828, where he resided until 1840, at which time he returned

to Boston and remained an inmate of his father's family until 1848,

when his father died. He then took rooms at a hotel, and remained

in Boston employed as executor of his father's will, until April 5,

1849. During this whole period he frequently expressed an inten-

tion of leaving Boston and removing to Europe or New York. On
April 5, 1849, he went to New York, intending to sail for Europe,

and cither to fix his residence in Paris or return to New York.

He did not sail from New York but returned to Boston on May 7,

and sailed from that city June G, 1849. In June, 1850, he returned

and established his residence at Newport. Held he was an inhabi-
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Unt of Boston on May 1, 1^9, for the purpose of taxation. Ofis

T. Boston, 12 Cash. 44.

13. The plaintiffowned dweiling-hooses in Brookline, in Boston

and in Beverly. He usoally resided in Brookline aboat seven months

of each year, from sometime in April to November ( except a few

weeks in midsomoier spent at his hoase in Beverly), when he closed

UuU house and removed to Boston until the following April. In

April, 1850, the usaal preparations were made to close the house

in Boston and remove to Brookline, but from illness he was not

able to go personally until sometime in May. On April 2S, he in-

formed the assessors of Brookline of the cause of his detention in

Boston, and that he desired to continue a citizen of Brookline

and taxable there, where for many years he had been taxed, and

had exercised all municipal rights and privileges. Held, that

although actually in Boston on May 1, 1850, he was not rightfully

taxed there upon his poll and personal estate. Cciboi v. Boston^ 12

Cush. 52.

14. The plaintiff' was on Jan. 1, 1853, living in Boston in a house

owned by him. Bat for at least twenty years previously to that

time, he owned a house in Brookline. where he spent the greater

part of each year, and for the whole of that period he had been con-

stantly taxed for his poll and personal property in that town, and

had voted and exercised all his rights of citizenship there. He
moved into Boston in November, 1852, but with an intention to

remain there only for a limited period : and in pursuance of that

intention, retamed in the month of April ensuing to his estate in

Brookline. He acted himself, and was treated by others as an in-

habitant of that town. These facts, upon perfectly well settled

principles, are conclusive as to the place of his domidle and in-

habitancy. As he moved into Boston only for a temporary pur-

pose, and for a limited period, and returned to Brookline within a

few months, when that purpose was accomplished, his domicile was

not changed, and he continued all the time to be an inhabitant of

Brookline. He did not. therefore, within the meaning of the stat-

ute, have his residence in the city of Boston on the first day of

January," 1853 ; and therefore the assessment of a tax upon his poll

and personal pn^rty there for that year was without warrant or

aathority of law. Merrick, J., Lee t. Boston, 2 Gray, 484, 493.

15. An inhabitant of Providence, being out ofhealth, gave up busi-

ness there and removed to Freetown with the intention of remain-

ing there through the summer, and returning to Providence in the

antamn to reside and do business there. The next autumn his

health was restored, but not finding satisfactory business in Prov-

idence, be remained in Freetown until the following March, when
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he entered into business elsewhere, and intended, as soon as he

could make arrangements, to remove to Cumberland, R. I , to

reside, and made a contract for the removal of his furniture to that

place as soon as possible. On the 1st day of May he put it on

board a vessel, and a few days after personally removed to Cumber-

land. Hdd^ that, being actually in Freetown May 1st, and having

no domicile for taxation elsewhere, he was rightly taxed there on

said 1st day of May. Carnoe v. Freetown, 9 Gray, 357.

16. A man who was born and resided during his childhood in Ver-

mont, afterwards lived in New York for five years next preceding

his coming of age, then spent some months at his former home in

Vermont in search of employment, and afterwards for the same

purpose went to St. Louis, and obtained emplo3'ment as a clerk,

but under no contract for any fixed length of time, and there

became engaged to marry a woman residing at Roxbury, and came

to Massachusetts in March to fulfil his engagement, without intend-

ing to make Roxbur}^ his residence, hired a house in Brookline at

a rent beginning on the 1st day of April, and put into it servants

and furniture, and his own and his betrothed wife's movable prop-

erty. They were married at Roxbury on the 9th 6&y of April, and

immediately took a wedding tour with an intention of returning to

Roxbur}', and on the 2d day of May returned to the house in

Brookline and resided there. Held that his domicile was in Brook-

line on the 1st da\^ of Ma}'. Williams v. Roxbury^ 12 Gray, 21.

17. If a debtor is absent from and resides out of the Common-
wealth, retaining no dwelling-house or boarding-place here, though

intending to return at some future indefinite time, he has no dom-

icile here, and the time of his absence is to be deducted from the

period of limitation of actions against him under the statute of

limitations. Sleeper v. Paige, 15 Gray, 349.

18. An inhabitant of a town within the Commonwealth, who

before the first day of May has left the Commonwealth with the

intention of never returning, and of taking up his abode in a town

in another state, and is in May in another town in that state, is

not taxable in the Commonwealth on May 1st, although he has not

5'et acquired a domicile in the other state. Briggs v. Rochester, 16

Gra}', 337. This case, however, at least as regards the law of tax-

ation, was practically overruled by Borland v. Boston, 132 Mass. 89.

19. The plaintiff lived in Boston, and afterwards went to New
Orleans where he took up his residence, went into business, became

permanently fixed as a merchant, and has had no oj;her place of

business since. He married at the South, had children, came to

Boston with them intending to return, bought a house, commenced

housekeeping and sent his children to the public schools. He was
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in the habit of coming to Boston every summer and remaining

there and in the vicinity for a few months. He left his family in

Boston, for the benefit of the children's health, for two years,

returned, himself to his business in New Orleans, always styled

himself as of New Orleans, exercised the rights and performed

the duties of a citizen there, and in no other place, and intended

that his domicile should be there. Hekh that the court ought not to

set aside a verdict, which found upon proof of the above facts, t^ :\

his domicile was in New Orleans. Cochrane v. Boston, 4 AJ' ^ 77.

20. If a minor leaves the domicile of his origin with thv .onsent

of his guardian and lives for two consecutive years exclusively in

another town, considering it as his home, with no definite intent

on the part of his guardian to cause him to return, he acquires a

new domicile in the latter place, and his property is properly taxa-

ble there. KirMand v. Whately, 4 All. 462.

21. The plaintiff, before the 1st day of May had determined

to abandon his domicile in Massachusetts, and to take up his

permanent residence in Pennsylvania, and in pursuance of that

determination before the 1st day of May, he actually abandoned

Massachusetts, and passed into Connecticut, where he remained

until after the 1st day of May, and in a few days proceeded to

Pennsylvania, where he afterwards continued to reside. Held

that he was not taxable as an inhabitant here on the 1st day of

May. Colton v. Longmeadow, 12 All. 598. Sjee on the authority

of this case Borhmd v. Boston^ 132 Mass. 89.

22. Evidence that a police oflScer of the town of Newton some-

times while on duty slept in the police station there ; that he had

a room in Newton where he sometimes slept, and also had another

room there at the house of his brother where he kept his clothes,

and that he claimed to be an inhabitant of Newton, — is sufficient

to warrant the jury in finding that he was an inhabitant of that

town, although he worked and boarded in the town of Watertown,

and was a police officer of that town. Commonicealth v. Kelleher^

115 Mass. 103.

23. In an action against the city of Boston to recover the

amount of a tax assessed on the personal property of the plain-

tiff on May 1, 1876, and paid under protest, there was evidence

that until 1869 the plaintiff had lived in Boston for many years

with his family in a house owned by him : that, in that year, being

dissatisfied with the amount of tax there assessed on his personal

property, he gave notice to the assessors that he had removed his

residence to Lancaster, where at the time he owned the place on

which he was born, and had built a house, in which he had

lived with his family from June to October or November in each
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year
;
that, after giving the notice he continued to live there, as

before, for a part of each year, voting and being taxed only in

that town, taking part in town meetings, and occasionally serving

on town committees. Held that the jury would be warranted in

finding that the plaintiff was not legally taxable as an inhabitant

in Boston, May 1, 187G, although he removed to lessen his taxa-

tion, and on the day the tax was assessed he was with his family

living in his house in Boston. Held aUo^ that a request by the

defendant, for a ruling that the plaintiff was prima facie an inhab-

itant of Boston, and there resident, if he and his family were on

May 1st living in a house of his own in the same way in which he

had lived during three years in which he admitted that he had been

a taxable inhabitant of Boston,— was properly refused. Held also,

that if a person has a dwelling-house in each of two towns in the

Commonwealth, he may have his home in one town for the pur-

pose of taxation, although he spends the greater portion of the

year in the other, and is there on the 1st day of May. Thayer v.

Boston, 124 Mass. 132.

24. In an action against the cit}^ of Boston to recover the

amount of a tax assessed on the personal property of the plaintiff,

May 1, 1876, and paid under protest, there was evidence that he

acquired a domicile in Brookline which he retained until 1870;

that in that year his father, with whom he had previousl}' lived,

moved to Nahant and died in 1874 ; that the plaintiff since 1870

had lived for some time each summer in a small house in Nahant,

with his brothers and sisters, which was owned by him and them,

after his father's death ; that in 1872, his wife acquired a large

estate in Boston with a house on it ; that he had bought much land

about it and had since inhabited it excUisivel}' except when at

Nahant ; that in this house were all his furniture, books and

pictures. The plaintiff testified that when he left Brookline he

intended to make Nahant his liome, and that he never intended to

make Boston his home. Held, that there was evidence to warrant

the verdict that on May 1, 187G, he was a resident of Boston and

there taxable. Wright v. Boston^ 126 Mass. 161.

25. The plaintiff, having his domicile in Boston, left that city

in 1876 with his family-, to reside in Europe for an indefinite length

of time, with the fixed purpose never to return to Boston, as a place

of residence, and to make some place other than Boston his resi-

dence wiieu he should return ; and while in Europe before May 1,

1877, fixed upon a place of residence in another state, but

remained in f^urope until 1879. Held that he retained his domicile

in Boston for the purposes of taxation on Ma}' 1, 1877. Borland

v. Boston, 132 Mass. 89.
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26. Sailors. Under the pauper laws of the Commonwealth, a

mariner making his home in any town for more than a year, acquired

a settlement in such town, although following the business of his

profession therefrom. Abingion v. Boston, 4 Mass. 312.

27. If a seaman, without family or property, sails from the

place of his nativity, which may be considered his domicile of

origin, although he may return only at long intervals, or even be

absent many years, yet if he does not by some actual residence or

other means acquire a domicile elsewhere, he retains his domicile

of origin. Shaw, C. J., Tkorndike v. Boston, 1 Met. 242, 246.

28. In an action for a debt, begun twelve years after the debt

accrued, these facts appeared : The defendant, a sailor, was born

and had his domicile in Barnstable, and was there residing with his

wife and children, six years before the accruing of the debt, when

he went alone to California, remained there two years, then

returned , and lived in Barnstable during the other four years,

except one inten al of fourteen or fifteen months when he was on

a voyage. The family was then broken up by the insanit}' of his

wife, who was removed by legal commitment, as a resident of

Barnstable, to a hospital in another place, where she died two years

afterwards, while he was at sea ; the children were put at school in

a different part of Barnstable ; and all his furniture was disposed

of, except what was removed to a bedroom in his brother's house

in Barnstable, which for the twelve years ensuing was always kept

for his use when he was in the town, and at other times as a spare

room, and was used by him when there except when he stayed in

the neighboring house of his father. During these twelve 3*ears, he

was absent from Barnstable most of the time, on foreign or coast-

wise voyages (one of them lasting eighteen months) ;
— in Xew

York, in Boston, and in the '-oil regions."— but he returned to Barn-

stable at interv als for short visits, and once (about the middle of

the period) stayed there an entire year. For the first four of the

twelve years, except six months when he was on a voyage, he lived

in New York ; and during the last two of the four he visited Barn-

stable only twice a year. In the last half of the twelve there were

three successive years, the first of which he passed as a pilot between

New York and Boston ; the second as a watchman in Xew York :

aod the third in the oil regions. During the sixteen months

immediately preceding the end of the twelve years and the begin-

ning of the action he was in Barnstable and in Boston." There

was no evidence that he had any house, furniture or property of a

permanent character elsewhere than in Barnstable, during the whole

period ; when his wife died, her remains were brought to Barnstable

for burial ; and he testified that his intention alwa3 s was to retain
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Barnstable as his home and to return to it But he testified also,

that when he went to New York and to the oil regions, he went

looking for business, and intended to remain as long as he had

business "
; and that he paid no poll tax in Barnstable, and voted

but once there, during the twelve 3'ears
;
though he testified further

that neither did he pay a tax or vote elsewhere. Held that his

domicile was in Barnstable for such a length of time after the

debt accrued that the statute of limitations was a bar to the action.

Halht V. Bassett, 100 Mass. 1G7.

20. A master mariner, whose domicile of origin was in Brews-

ter, left Brewster in 1867 and went to sea with his wife, intending

to make his home in Orleans. In pursuance of this intent, he in

1868 sent his wife to Orleans, where she boarded at her father's

house, and in July, 1869, h3 arrived in Orleans himself. Held that

in May, 1869, his domicile was in Orleans. Bangs v. Brewster, 111

Mass. 382.

30. Soldiers. A person while in the militar\' service, being in

all matters not involved in his militar}' duties sui juris, may be

capable of changing his domicile to any place he sees fit ; and

where a person, having a domicile in Lawrence, enlisted in the army

in 1862, and in 1864 was detailed for duty in Washington, con-

tinuing in that duty until 1869, and then was appointed clerk in

the Treasury Department there, which office he continued to hold,

actually living since 1864 in Washington, with short occasional

absences, not paying taxes or voting in Lawrence after 1862, it was

held that the evidence was properly submitted to the jury on the

question whether he had changed his domicile to Washington, and

their finding that he had so changed his domicile will not be set

aside by the court. Mooar v. Harvey, 128 Mass. 219.

31. Studen's. A student at a college does not change his

domicile by his occasional residence at the college for the pur-

pose of study. Graiiby v. Amherst., 7 Mass. 1.

32. But where the student, being of age, and having become

emancipated from his father s family', is residing at the college or

seminary for the purpose of study, and has left his father's home,

he may become a resident of such place, and so qualified to vote

there, although it may not be his expectation to remain there for-

ever. Pu'nam v. Johnson^ 10 Mass. 488.

33. The mere facts that a student, who has a domicile in one

town, resides at a public institution in another town for the sole

purpose of obtaining an education, and that he has his means of

support from another place, do not constitute a test of his right to

vote, and his liabilit}' to be taxed in the latter town. He obtains

this right and incurs this liability only by a change of domicile

;
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and the question whether he has changed his domicile is to be

decided bv all the circumstances of the case. Opinion of Justices,

5 Met. 587.

34. Laborers. A person legally capable of choosing or chang-

ing his domicile, who abandons his home, and thenceforth wanders

from town to town, working as a day laborer, with no purpose in

view, and with no opinions, desires, or intentions, in relation to

residence, except to have a home wherever he works." ceases to

have a continuing domicile, for the purpose of acquiring a settle-

ment in the town where the home is which he so abandons. In

such case he had in each successive town where he lived as a lab-

orer, a home and domicile so long as he remained there. The case

is one where a person has abandoned his former dwelling place,

either with no intention of returning, or at the most with such vague,

indefinite and remote purix)ses in this respect that they would not

prevent him from readily acquiring a new domicile wherever he

might go. The person was a day laborer without family, separated

b}- judicial decree from his wife. Such a man, so situated, when he

is laboring in one town with no other intention as to residence,

except to have a home wherever he works, may well be deemed to

live there with the purpose of remaining for an indefinite period of

time, and thus to have there all the home he has anywhere, as

much of a domicile as such a wanderer can have. Wilbraham v.

Lndhwj 99 Mass. 587.

35. A person, however, who was an inhabitant of New Jersey,

and came into Massachusetts with his wife to seek employment,

intending if he found it to reside here permanently, and not finding

it. returned in six weeks to New Jersey, leaving his wife here

because he had no means to pay her travelling expenses and main-

tain her, was held not to have acquired a domicile in ^lassachur

setts. Boss V. Ross, 103 Mass. 575.

3. Evidence on Issue of Inhabitancy or Domicile.

Evidence of acts. After proof of a man's declaration of his in-

tention to leave a town, evidence is competent, upon the question

of his domicile, to show that he was not in such town afterwanis,

except occasionally and for short visits. Wilson v. Terry, 11

All. 206.

Same. Upon an issue whether the plaintitf had removed his res-

idence from Hatfield to Northampton in good faith, so as to be no

longer taxable in the former place ; the fi^ct that he was not taxed

in Northampton, and all his acts to prevent a disclosure or discov-

ery of his residence there by the assessors of that town,— are admis-
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sible, as bearing upon the good faith of the plaintiff in remov-

ing from Hatfield to that town. Draper v. Hatfield^ 124

Mass. 53.

Same. On an issue regarding the plaintiff's domicile, it is com-

petent for him to show an}' acts of habitancy in the place in which

he claims a residence, such as residence in that place, paying taxes,

voting, attending town meetings and taking part in the discussions.

But a private conversation or discussion as to town affairs is not

an act of habitancy, and, like any other declaration not accompa-

nying an act which may be given in evidence, is not admissible in

his favor. Weld v. Boston, 12G Mass. 1G6.

Act of Town recognizing person as a Resident. In an action b}'^

one town against another to recover expenses incurred in the sup-

port of a pauper, it was held that a notification addressed to the

pauper by an inhabitant of a third town, warning him to attend a

district school meeting therein, was competent for the purpose o*"

proving that the pauper resided at that time in such third town, it

being testified by such inhabitant that he delivered the notification

to the pauper. The proof was of an act done, recognizing the

pauper as an inhabitant, and as such, was competent proof, among

other facts, upon the point of inhabitancy. So the fact that one's

name has been placed on the list of voters, has been admitted for

th^s purpose, although it is the act of other persons. The evi-

dence in question is similar ; it is an act of the officers of the

town, recognizing the individual as an inhabitant, and acting

towards him and with him as such. The weight of such circum-

stance would, of course, be for the jur}-, and if standing alone and

unconnected with other circumstances, would probably be consid-

ered as very slight. West BoyUton v. Sterling, 17 Pick. 12G.

Same. Taxing person in To\on. But the fact that a person was

taxed in the town to which he has removed, in the absence of

proof that it was done at his request, is not competent evidence

to show that he did not continue to be taxable as an inhabitant in

the town of his farmer residence. Such evidence would have

no more legal tendency to prove that he was not taxable in the

town of his former residence, than the mere fact that he was

taxed in such town would have to prove that he was not taxable

in the town to which he claimed to have removed. Mead v.

hoxbo^ough, 11 Cush. 362.

Same. Hiring out Pauper. Town records of votes to hire out

a person and take his wages for support of his family, and "to

vendue the poor," followed by the record of the bidding off of his

children, are admissions that such person had his settlement in the
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town, which are binding upon the town, in an action involving

such person's settlement. West Bridgewater v. Wareham, 138

Mass. 305.

Same. Putting name on Voting-List. Evidence that the select-

men of a town decided that a person taxed there was an inhabi-

tant, and put his name upon the voting-list, is not admissible for the

purpose of showing that his domicile was in that town, without

showing that they did it at his request. Fisk v. Chester, 8 Gray, 506.

Same. So a voting-list of a town, without evidence that a

person's name was placed thereon at his request, and a tax list

with a memorandum of " paid " against his name, are inadmissible

in his favor to show that his domicile was in that town. Sewall

V. Seivall, 122 Mass. 156.

Holding of Town Office in Town competent Evidence on question

of Residence. It was competent for the plaintiff, with a view to

show that the purpose he had formed of abandoning his former

domicile had been carried into effect, to prove that he was still

residing in the place to which he claimed to have removed his

residence, and to exclude any inference that he had gone there for

a temporary object, and with the intent to return after that object

should have been attained. To this end he might show that he

was a highway surve3'or in the latter town, or had engaged in any

pursuit or calling indicating the design and purpose of making

such town a place of permanent residence. Cole v. Cheshirey 1

Gray, 441.

Mere intent insufficient to prove Residence. Mere bald intent,

unaided by other proof, will not establish domicile. The factum

and animus must concur in order to establish a domicile. The

latter may be inferred from proof of the former. But evidence of

a mere intent cannot establish the fact of domicile. Holmes v.

Greene, 7 Gray, 299.

Intent a Question of Fact. And upon the issue of a change of

domicile, the question of the person's intent, when his testimony

is contradicted by other evidencei, is one of fact for the jury.

Mooar v. Harvey, 128 Mass. 219.

Declaration of Intention. Declarations of a person, which can

be fairly construed as expressive of his intention in leaving a town,

or coming to another, or of his purpose to regard one or the other

as his fixed place of residence, if such declarations accompany an

act which they explain or qualif)', are competent evidence in an

issue of such person's domicile. Monson v. Palmer, 8 All. 551.
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Same. The rule is that declarations which accompany and give

character to an act which is itself competent evidence, are admissi-

ble on. the ground that they are parts of the act or res gestae.

But declarations which do not accompany the act of removal, even

if they are statements of his future intentions as to his residence,

are inadmissible. Morton, J., BrooTc/ield v. Warren, 128 Mass. 287.

Same. A party to a suit involving the question of his domicile,

at a particular time, may testif\' to the intent with which he

removed from one town to another shorlU^ before, and returned

soon after that time. F(sk v. Chester., 8 Gray, 50G.

Same. Upon the issue whether the plaintiff had removed from

a town, with the intention of residing in another town, his declara-

tions regarding his intention to reside in such other town, made in

a negotiation for a place of residence or boarding place, are com-

petent evidence. This negotiattion, with the declaration of purpose

and intent, which not so much accompanied, as made part of it,

was a fact competent to be proved. Whether the negotiation was

successful, whether it ripened into a contract or not, might affect

the weight, but not the competency of the evidence. Such decla-

rations are, within the strictest rule, part of the res ges'ce, qualif}'-

ing and giving character to the principal thing done. Cole v.

Cheshire, 1 Gray, 441.

Same. On an issue whether a person who has left the state

has changed his residence, he may testif\' as to his intent, and his

declaration of that intent, on leaving the state. Reeder v. Hol-

comb, 105 Mass. 93.

Same. But declarations as to his intention, made after the

removal, not being part of the res gestce are inadmissible. If

made at the same time with the act, the}' may be considered as a

part of the res gestce, and so admissible. But declarations, not made

b}' a part}' while doing an}' act, being merely a recital of past tran-

sactions and past purposes, are not admissible. The}' are not

explanatory of an act about to be done, nor made in reference to

any future action
;
they are merely declarations in relation to a

past transaction. Salem v. Lynn, 13 Met. 544.

Same. Upon an issue whether a person has removed his resi-

dence before the 1st day of May; evidence of his declarations,

made before the alleged removal, of his intention to remove and

make his home elsewhere, are admissible as part of the res gestce.

They were made in the ordinary course of business, and in relation

to his removal ; and they were made to the owner of the house in

which he was stt the time residing. His giving notice of his in-

tended removal is to be considered an act, which he might prove in

any case in which it became material ; and if so, all that he said
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explanaton- of his intention in relation to his removal is admissi-

ble in evidence. Kilbourn v. Bennett, 3 Met. 109.'

Same, In an action to try the question whether the plaintiff,

who had left the country with his family, was liable afterwards to

be taxed as an inhabitant of the place of his former residence, a

letter from him to his agent in that place, expressing his intention

to reside abroad permanently is admissible in eWdenee. if written

before he knew that a tax had been assessed upon him. though

written after the assessment. Otherwise, it seems, if such letter

was written after he knew that he was taxed. Thomdike v. Bos-

ton, 1 Met. 242.

Same. A man*s declarations as to the place of his residence, and

his designation thereof in his will, are competent e\idence after his

death, upon the question of his domicile at a time shortly after the

making of the declarations and of the will. Wilson v. Terry, 9 All.

214 ; Ward v. OxforcL S Pick. 470 : Salem v. Lynn, 13 Met. 545.

Same. In an action against the selectmen of a town for refusing

to put the plaintiflTs name upon the list of voters, and rejecting his

vote, the plaintiff may prove his own statements relating to his resi-

dence, made to the selectmen before offering his vote, not under oath,

fur the purpose of furnishing to ihem evidence of his having the

legal qualiflcations of a voter : and he may testify to his own inten-

tion in leaving the town for a prolonged absence, previously to the

lime of the acts complained of. Lombard v. Oliver, 7 All. 155,

ante, p. 425.

Declarations made in parly*sfavor. On the issue whether a party

to a suit had his domicile in a certain city on the 1st day of May,

his declarations as to his residence in a letter b}' him to tlie asses-

sors of the city, in reply to a circular sent to him by them ; deeds

in which he was grantor, describing him as of another place, (one

of which was to the city as grantee) ; his will, in which he was de-

scribed as in the deeds : and the will of his father, in which he was

so described, are all inadmissible in his favor. Wright v. Boston,

126 Mass. 161 ; Weld v. Boston, lb. 166.

Declarations admissible against him. But deeds to such person

as grantee, describing him as resident in the defendant city, are ad-

missible against him. His acceptance of such deeds without ob-

jection was an implied admission of the correctness of the recitals.

Though of little weight, the evidence was competent. Weld v.

Boston, 126 Mass. 166.

Declarations in Deeds and Wills.— Upon the question whether

a pauper had derived a settlement in Oxford from his grandfather
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throogh his father, it was field that copies of a deed executed by

the grandfather in 1754, in which he was described as being of

Oxford, and of his last will, made in 1758, in which he was de-

scribed as " now resident in Oxford," were admissible evidence

to prove that the grandfather gained a settlement in Oxford under

the Provincial Statutes. Ward v. Oxford, 8 Pick. 476 (1829).

Held also, that evidence proving that the grandfather, for a

long time before 1754, had a settlement in the town of Sutton,

and that afterwards for years previous to 1784, the father of the

pauper was supported as a pauper by Sutton, was admissible to

rebut the presumption arising from the description of the grand-

father in the deed and will. lb.

Statements in Deeds and Totcn Records.— In an indenture of

partition of lands in 1744, among the heirs of one deceased in

1742, a description of one parcel as *• fifty-nine acres of land

lying in Scituate, being part of the homestead of said deceased,"

is no evidence of his having had a dwelling in Scituate in 1695.

Hingham v. South Scituate^ 7 Gray, 229.

Same.— Grants of land are admissible in evidence as circum-

stances tending to show that the grantee at their respective dates,

dwelt in that part of the town in which the land was. Ih.

Same.—A description in a town record of land laid out in

1696, as adjoining to the fence of Curtis' home pasture," is

admissible, against a town subsequently created out of part of

the town, to prove that Curtis then dwelt in that part of the town

in which the land was. Ih.

Same, Tax-list. — A tax-list, made by the assessors of the

town, merely for the assessment and collection of a tax, con-

taining the name of the person whose domicUe is in question, is

not competent evidence, in the absence of proof that his name
was placed upon it at his request. Sewatl v. Sewall, 122 Mass.

156 ; Mead v. Boxborougk, 11 Cush. 362 ; Commonwealth v. Heff-

ron, 102 Mass. 148.

Same. Record of Marriage,— On an issue between two towns

whether a pauper's husband had resided in the defendant town

from 1837 to 1845, a certified copy from the town clerk's records

of another town purporting to be the copy of the marriage certi-

ficate made in April, 1837. certifying that the magistrate joined

the pauper's husband and a former wife in marriage. May 24,

1836, and describing the husband as of the defendant town, was

admitted as prima facie evidence that the husband's residence

was in that town on the day named, but not of his residence there

before that date. ShiUesbury v. Hadley, 133 M&ss. 242.



SUPPLEMENT III.

MESSAGE OF GOVERNOR ANDREW TO THE SENATE, APRIL 7,

1862, VETOING THE ACT OF 1862, ENTITLED '« AN ACT TO
DIVIDE THE COMMONWEALTH INTO DISTRICTS FOR THE
CHOICE OF REPRESENTATIVES IN THE CONGRESS OF THE
UNITED STATES," REQUIRING THE PEOPLE OF EACH DIS-
TRICT TO LIMIT THEIR CHOICE OF SUCH REPRESENTATIVE
TO AN INHABITANT OF THE DISTRICT.

Representative in Congress. Qualifications fixed by National Constitution. The

qualifications of representatives in Congress are prescribed by the Constitution of

the United States, and no state can add to, or take from, the qualifications so pre-

scribed.

Same. Residence in District not required. An act of the legislature, requiring

the people of each congressional district to confine their choice of representative in

Congress to an inhabitant of the district, is unconstitutional, as no such restriction

is imposed by the Constitution of the United States, in prescribing the qualifications

of representatives.

The act of 1862, afterwards enacted as chapter 226 of the acts

of that year, divided the Commonwealth into districts for the

election of representatives in Congress, and provided (section 1) ;

For the purpose of electing representatives in the thirty-eighth

Congress of the United States, and in each subsequent congress,

until othertvise provided by law, the Commonwealth shall be

divided into ten districts, each of which shall elect one represen-

tative, behig an inhabitant of the same, in the manner now pro-

vided by law."

When this bill was laid before the governor, for his revisal, he

returned it to the senate, where it originated, with his objections

thereto expressed in the following message :
—

A clause contained in the bill which originated in the senate

and is entitled, " Act to divide the Commonwealth info dis-

tricts for the choice of representatives in the Congress of the United

States,"— requiring the people of each congressional district to

limit their choice for representative in Congress, to an inhabitant

of the district,— compels me, with much reluctance, to return

the bill to the honorable senate, for its revision. And in order to

present with clearness and precision the reasons which forbid the

executive signature to the bill, I beg to call attention, at the out-

[495]
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set, to all the langaage of the Constitntion of the United States

which bears upon the subject.

ConstUuiion of the United Stales, Article 1, Section 2.

*' 2. Xo person shall be a representative who shall not have attained

to the age of twenty-five years, and been seven years a citizen of the

United States, and who shall not, when elected, be an inhabitant of that

state in which he shall be chosen.""

Constitution of the United Stales, Article i, Stclion 4.

" 1. The times, places, and manner of holding elections for senators

and representatives, shall be prescribed in each state, by the legislatare

thereof ; l»ut the Congress may, at any time, by law, make or alter such

regulations, except as to the places of choosing senators.'*

Congress, in the exercise of its power created by the 4th sec-

tion of the 1st article above cited, to make or alter such regu-

lations " concerning the time, places, and manner of holding

elections for * representatives " (which were originally left

to **.be prescribed in each state, by the legislature thereof"),

passed, in the year 1842, an act in which the states are required

to be districtetl for the choice of representatives in Congress.

" In every case where a state is entitled to more than one representa-

tive, the number to which each state shall be entitled, under this ap-

portionment, shall be elected by districts composed of contiguous

territory, equal in number to the number of representatives to which

said state may be entitled, no one district electing more than one repre-

sentative,'' (Acts of 1842, chapter 47, section 2.)

The authority under which the legislature of this Common-
wealth acts, in legislating up^n the subject of electing represen-

tatives in Congress, is wholly derived from the clauses of the

Constitution of the United States before cited, and from this act

of Congress of 1842; and I am constrained to believe that no

right or i>ower has ever been granted to the legislature of a state

to limit the freedom of the people in their choice of representa-

tives by means of any such provision as that contained in the bill

which I herewith return. I am convinced that this freedom is

unlimited and irrestrainable, save by the Constitution of the

United States itself.

Guided to this result by the light of authorities which command
universal regard, I deem it more respectful to allow them to

speak for themselves, by the adoption of their own language so

far as reasonable limits of quotation will permit me to present

them.
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Mr. Justice Stofy. in his OsMKHtenet om tie ComMiUtion of
tike Utiited States, examined, in a. thorough and rigoroas diGcas
MOD, the qnestioa " Whether the state com smperadd amy qmalijka-

Uoms to those preanibed by the dmsiUmikm cf the Umded Siates."

Jn^e Stc»y says :
—

Ifa state l^islatiire has antboriij to pass laws to (his eSect ihej

may impose anj other qoalificatioiBS heyond ttose prorided bj the Com-
atilulion, howerer ineonmieBt, restrictrre, or efen misehieroos they

may be to the interests of the unioo. The legislature of one state may
reqoirc that none hot a Desst, a CuhoUe, a Protestant, a CaHinlst, or a
Caivegsalfet. shall be a tepitsei'tatiTe. ThelegisLitiireof another state

ni3T lequiie that none ^ull be a representatfre bat a j^anter, a fiumer,

a mechanic,or a manniactuiei. It may exdod? msrctaits, and firinee,

and physicians, and lawyers. Another Icgidatare may require a high

moneyed qoalifiraliou, a freehold of great ralne, or personal estate of

great ansoonL Another legislature may lemiiie that the party ^all

have been bom. and always fired in the state or d^tricft: or that he shall

bean udiafaitant of a pmicalar town or city, free ofa corporatioa, or aa

ddsst son. In diort. there is no end to the vaiiety of qoalifieatiaas,

which, withoat izssisting cpcm extraragant cases, may be imagined. A
state may with the sole object of dissolving the onion, create qualifica-

tions so high and so angular, that it shall become impracticable to deet

any representative.'" (Story on Const, Sect. 624.)

" It would seem hot fair reasoning upon the plainest principksi of in-

terpretation, that when the Constitution established certain qpialifien-

tkns as necessary for office, it meant to erdode all others as preieqni-

stbe&. From the very nature of such a provision, the afiumatiTe ofthese

qoalifiations woold seem to imply a negstire of all others." {Hem^
Scct^G^)

Hie power aitein{i%ed to be exercised by me:in^ of t2>e clao^ ot

this bin DOW imder oon^deratioD, has sometimes beeo thoi^t to

be justified by that article ofamendment of the Coastitntion the

United States, which provides that " the powers not delegated to

the United States by the CoostitntioB, dch- prohibited by it to the

states, are rcserred to the states respectively, or to the people."

But this soggestioa is disposed by Judge Story, in the foOov-

ii^ ooochisiTe aigoment:—
• * * ^ The whole of this leasoning * * * proceeds iqM» a basiB

whidi is inapi^icable to the esse. In the first pbee no powers eonld be

immul to the states except those which egdsted in the states before the

Coostitation was adopted. The amendment does not profess, and, in-

deed, fid not intend to confer on the states any new powers, bat merdy
to reserve to them what were not conceded to the goremmeat of the

nmoo. Xow, it may properly be asked,where fid the states getthepower
to appoint represenfcitives in the nrttkmal government? Was it a power
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that existed at all, before the Constitution was adopted ? If derived

from the Constitution, must it not be derived exactly under the qualifi-

cations established b}' the Constitution, and none others? If the Con-
stitution has delegated no power to add new qualifications, how can they

claim power by the mere adoption of that instrument which they did

not before possess ? " (Story on Constitution, Sect. G26.)

" The truth is, that the states can exercise no powers whatsoever

which exclusively spring: out of the existence of the national govern-

ment, which the Constitution does not delegate to them. They have just

as much right, and no more, to prescribe new qualificat'ons for a repre-

sentative, as they have for a president. Each is an oflScer ol" the umon,

deriving his powers and qualifications from the Constitution, and neither

created by, dependent upon, nor controllable by, the states. It is no

original prerogative of state power, to appoint a representative, a sena-

tor, or president, for the union. Those officers owe their existence

and functions to the united voice of the whole, not a portion of the peo-

ple Before a state can assert the right, it must show that the Consti-

tution has delegated and recognized it. No state can say that it has

reserved what it never possessed." (Idem, Sect. 027.)

" Besides, independent of this, there is another fundamental objection

to the reasoning. The whole scope of the argument is to show that the

legislature of the state has a right to prescribe new qualifications. Now
if the state in its political capacity had it, it would not follow that the

legislature possess»'d it. That must depend upon the powers confided

to the state legislature by it;^ own constitution. A state, and the legis-

lature of a state,' are quite ditferent political beings. Now it would be

very desirable to know in which part of any state constitution this

authority, exclusively of a national character, is found delegated to any

state legislature. But this is not all. The amendment does not reserve

the powers to the states exclusivelv, as political bodies ; for the lan-

gua'i:e of the amendment is, that the powers not delegated, etc , are

reserved to the states, or to the people. To justify , then, the exercise of

the power by a state, it is indispensable to show that it has not been

reserved to the people of the state. The people of the state, by adopt-

ing the Constitution, have declared what their will is as to the qualifica-

tions for office. And here the maxim, if ever, must apply, expressio

unius est exclusio alterius. It might further be urged that the Consti-

tution, being the act of the whole people of the United States, formed

and fashioned according to their own views, it is not to be assumed as

the basis of any reasoning, that they have given any control over the

functionaries created by it, to any state, beyond what is found in the

text of the instrument. When such a control is asserted, it is matter

of proof, not of assumption ; it is matter to be established as of right,

and not to be exercised by usurpation until it is displaced. The burden

of proof is on the state, and not on the government of the union. The

affirmative is to be established ; the negative is not to be denied, and the

denial taken for a concession." {Idem, Sect. 628.)

" In regard to the power of a state to prescribe the qualification of in-

habitancy or residence in a district, as an additional qualification, there
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is this forcible reason for denying it, that it is undertaking to act upon the

verj qualification prescribed by the Constitution as to inhabitancy in

the state, and abridging its operation. It is precisely the same exercise

of power on the part of the states as if they should prescribe that a rep-

resentative should be forty years of age, and a citizen for ten years.

In each c.ise the very qualification fixed by the Constitution is com-
pletely evaded, and indirectly abolished." {Idem, Sect. G29.)

The subject did not escape the notice, also, of Chancellor Kent,

in his Commentaries on American Law. He did not, however,

indulge in an}^ extended discussion, but in a single allusion em-

phatically declares his own opinion, and disposes of the topic.

" The question whether the individual states can superadd to, or vary

the qualifications prescribed to the representative by the Constitution

of the United States, is examined in Mr. Justice Story's Commentaries

on the Constitution. But the objections to the existence of any such

power appear to me to be too palpable and weighty to admit of any

discussion." (1 Kent's Cora., p. 229. Note.)

The precise question we are considering arose in Congress in the

year 1807. Under the clause of the 5th section of the 1st article

of the Constitution, which provides that " Each house shall be the

judge of the elections, returns and qualifications of its own mem-
bers," the house of representatives wds called to pass upon the

validit}^ of the election of William McCreery, of Mar3dand, who

had been returned as a member, although wanting in the qualifica-

tion of residence or inhabitanc\' required by the local law of Mary-

land. The case was investigated by very elaborate discussions, in

long debate ; and the right of Mr. ^IcCreery to his seat, against

the contestant, was determined by a vote of 89 to 18.

In this important debate, held now fifty-five years ago, I cannot

forbear to mention that one eminent citizen participated as a

representative from Massachusetts, who still remains to us, an

interested, patriotic and patriarchal spectator of public affairs, in

which for more than half a century he bore a part so conspicuous.

I allude to Josiah Quinc}', whose venerable age and illustrious

character entitle the opinions he expressed, to be cited with the

fon^e of authority.

He insisted that " This was a right reserved to the people and

not to the states. * * * He would not * * * enter into any in-

quiry on the question of expediency, because according to his view

and clear conception of the Constitution, he could not consider an

attempt made by a legislature of any state to annex qualifica-

tions, in any other light than as a direct violation of the rights re*

served to the people" (See Clark & Hall, Cong. Elections, p. 203.)
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To recapitulating his argument Mr. Quincy contended ; 1 . Ttiat

the right to be elected, was a right of the people which they had

reserved to themselves, except as limited by the Constitution. 2.

That the}" had not given to Congress the power to increase the num-
ber of qualifications, because it came within neither time,"

" place," nor ''manner." 3. That if the house should determine

that the states had a power to annex these additional qualifica-

tions, Ihcy would sanction in the states an exercise of authority

which could not be justified b}" the Constitution of the United

States.

In the year 1856 the question arose in both houses of Congress,

whether a state may by its own Constitution superadd qualifica-

tions for membership to those required by that of the union ; and

in each house, on full discussion, the rights of the sitting mem-
bers were aflSrmed, notwithstanding that such members were in-

eligible to election under the constitution of Illinois where they

were chosen. The cases were that of Judge Trumbull, elected by

the legislature of Illinois to the senate of the United States, and

chosen also b}- the people of one of the districts of Illinois to a

seat in the other branch of Congress,— and that of Judge Mar-

shall, elected representative by the people of another Illinois dis-

trict. Judge Trumbull resigned his seat as a member of the

house, preferring to assume the position of senator. The objec-

tion was urged both as to himself and Judge Marshall, that they

were ineligible b}" reason of the following clause in the constitu-

tion of Illinois, viz. :
'' The judges ( f the supreme and circuit

courts shall not be eligible to any other office of public trust or

profit, in this state or the United States, during the term for

which they were elected, nor for one year thereafter." The debate

in the senate was led b}' Mr. Crittenden of Kentuck}^ who offered

a resolution declaing that Mr. Trumbull was entitled to his seat.

In the course of a ver}^ clear and discriminating speech in its sup-

port, Mr. Crittenden remarked :
—

" It is now supposed, by those who contend that Mr. Trumbull is

not entitled to his seat, that it is competent for a state, by its constitu-

tion, and I suppose they would equally contend, by any law which the

legislature might from lime to time pass, to superadd additional qualifi-

cations. The Constitution of the United States, they say, has only in part

regulated the subject, and therefore it is no interference with that Con-

sJitution to make additional regulations. This, I think it will bo plain

to all, is a mere sophism, when you come to consider it. If it was a

power within the regulation of, and proper to be regulated by the Con-

stitution of the Units J States, and if that Constitution has qualified it,

as I have stated, prescribing the age, prescribing the residence, pre-
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scribing the citizenship, was there anything more intended? If so,

the framers of the Constitution would have said so. The very enumer-
ation of these qualifications excludes the idea that they intended any
other qualifications. That is the plain rule of ordinary construction."

(Cong. Globe, 34th Cong., Part 1, p. o47 et seq.)

Even such an extremist in the doctrines of state rights, as Mr.

Mason of Virginia, said :
—

" I do not see how it is possible to allow to the state legislatures

(although perhaps I might have been better satisfied if it had been

allowed to them) power to place any other qualifications or disqualifi-

cations than those imposed by the Constitution, without changing and

impairing the grant of power vested by the Constitution of the United

States in the legislature." {Idem, p. 579.)

The resolution of Mr. Crittenden was adopted in the senate,

by a vote of 35 to 8, and in the similar case of contested election

in the house, the result arrived at was similar, and not less

decisive. And I may add that in at least two other cases involv-

ing the same principle, senators of the United States have held

their seats without challenge or objection.

The conclusion to which, after anxious deliberation and research,

my own mind is compelled, is that the clause in this bill attempt-

ing to confine the range of selection for a representative in

Congress, to the district for which be may be chosen, would be a

clear usurpation of a popular right.

Neither Congress, nor any state legislature, nor any other

governmental agency, has any authority to control the people in

their free right to select their members of Congress, restrained

only by the limitations which they imposed upon themselves in

the Federal Constitution.

The legislature in laying out the state into congressional dis-

tricts, acts under a power conferred by the Federal Constitution
;

since all powers relating to the choice of officers created thereby,

spring from that instrument. And the legislature can have no

pov/er in the premises which the people have not by the terms and

meaning of the Federal Constitution, conferred upon it. The
selectmen of the smallest town in the Commonwealth, in issuing:

their warrant notifying the people to come to the polls and give

in their votes, have as much right to attempt to limit them in

their range of selection, as has the whole government of the

Commonwealth. This conclusion seems to me so clear that I

cannot escape, nor evade it ; and if I should affix my official sig-

nature to this bill, I should feel myself guilty, with my present
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convictions, of seeking to usurp an ungranted power, and to

affect a guardianship over the judgment and opinions of the

people of the Commonwealth. Ours are representative govern-

ments, based on democratic ideas, their powers limited by written

constitutions. Each of these elements must always be remem-

bered, for they are all required to test our powers of government

and the methods of administration. And what can be a more sig-

nificant offence against democratic ideas than for the government

to assume to govern and guide the popular choice, especially in

the exercise of that most sovereign right, the elective franchise,

by the assumption of undelegated power? This is a case, more-

over, in which all the doubts, if there are any, must weigh against

the power of the legislature, not in its favor. There are cases

in which the doubts are to weigh in favor of a power. For

example, for the purpose of redressing individual wrongs and

grievances, asserting and vindicating rights, curing or preventing

public or private injuries or evils, and punishing flagrant crimes,

it is the part of a good magistrate to amplify his jurisdiction,

because it is the office and design of government to secure right

and justice, protect the weak and- prevent wrongs. But this is

not within that category. This is a case between the powers of

the legislature on the one hand, and the powers of the people in

their primary capacity, on the other. It is a question whether

the people, in whom all the sovereignty of this government resides,

have parted with their original, private, personal, individual, and

imprescriptible riglit and power to choose whom they will to rep-

resent them in Congress, any further than they have done so by

the specific limitations they imposed on themselves in the Federal

Constitution. And until I see that the people have clearly imparted

to the state government the power to restrain them, I cannot but

regard auy statute which affects to do so, as a usurpation of their

undelegated powers and a violation of their sovereign rights.

As to the expediency of such a provision, were it competent for

us to make it, I would not presume to review the judgment of

the senate and house. Their wisdom would be my guide. But

constrained by my own duty to obey the supreme law, and tliere-

fore, to examine in its unvarying light, every bill presented for

signature, I cannot shelter myself behind even their great author-

ity, if accused in my own conscience of transcending the proper

powers of the Constitution.

It has been suggested, that if this bill is an usurpation of power

in the particular questioned, then Massachusetts has for a long

time had upon her statute-book a law open to the same objec-

tion. But the former inadvertent adoption of an unconstitutional
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act of legislation cannot, surely, be pleaded as authority for its

repetition. The former adoption of a statute is a fact not to be

forgotten when considering the question of constitutionality, since

there is a certain presumption, that what the legislature has here-

tofore done, has been done rightly ; and I have given full weight

to that presumption, in my own mind. But still it does not pre-

ponderate over the weight of great juridical authority, and over

the solemn judgments of the houses of Congress, repeatedly

rendered in the regular exercise of their distinct constitutional

powers, and uncontrolled by the influences of party.

So, too, it has also been suggested that, if the criticism of the

unconstitutionality of the clause in question is correct, then our

members of Congress, elected for many years under just such an

act, have been unconstitutionally chosen. This, however, is a

sophism. Those who have been seated in the house of represen-

tatives from Massachusetts, have received the requisite votes of

the people ; and if the people have selected as members, persons

inhabiting the districts for which they were chosen, the legal pre-

sumption is that the people did so because they chose to do so,

not because an unconstitutional law so directed. In other words,

their choice, and the direction of the law, were coincident in the

particular cases. Even if it were true that, in any instance, the

people thought they were bound by the law, and so followed it,

when they would have preferred to have done otherwise, the

election was, nevertheless, constitutional, because they apparently

and professedly chose the candidate for whom they voted, being,

in truth and in fact, free to have done otherwise, and duress is

not to be presumed without proof.

It is urged further, that it is extremely undesirable that persons

should be elected to Congress who do not reside among their con-

stituents. That may be so. As a rule I think that it is so. But

of the application of the rule, and of the exceptions to it, the

people are the best judges ; and they have reserved to themselves

the right and the power to judge. How can we, then, presume

to prejudge their judgment and impose on them our own? And
I think that the people have rightly reserved to themselves that

power ; for the mere fact of legal domiciliation, in a given instance,

does not always render one more familiar with the district in

which his domicile is cast than with others.

For example, I cannot think that Daniel Webster was more

familiar with the Plymouth district and its people, merely for the

fact of his legal domicile in Marshfield, where he spent a few

weeks of the year, than he was with the people and interests of

the Boston district, where he had resided for years, and where
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were the seat and centre of his political, social, and business life.

Nor can I think that the transference of the town of Quincy from

one district to another, rendered John Quincy Adams any more

or less fitted to represent either the one or the other of them.

Nor would it surprise me if the people of one of the new Boston

districts should think a gentleman not unworthy to represent

them, whose business pursuits, whose children's school, whose

church, whose family and social ties and interests, are all within

its borders, but who ma}^ customarily sleep and vote in some ward

not included within the territory of such district. The necessary

division of the city of Boston between two districts, affords a

perfect test of the unsoundness of making an iron rule in the

premises, and of the wisdom of the people in reserving the right

to judge in the matter for themselves.

I have sought anxiously for some excuse which would justify

me to myself in signing this bill. I have reflected that, after all,

the provision of the clause in question, would be only a nullity

;

that any person elected to Congress, and having the constitutional

qualifications, notwithstanding that he lacked the special qualifi-

cation under this bill, would surely receive and retain his seat.

But he would get it only by unseating another to whom the gov-

ernor for the time being would have given the certificate, unless

such governor should undertake to pass upon the constitutionality

of the clause, and decide to render the certificate to the candidate

who had received the larger number of votes, disregarding the

question of domicile except in so far as it is prescribed by the

Constitution of the United States.

And I cannot believe that I have the right to be instrumental

in compelling the people to exercise their constitutional riglits at

the risk of a struggle for his seat by the representative of their

choice, — nor that I ought to cast upon a future magistrate a

burden which the Constitution in the clearest terms imposes upon

myself.

Note. — Since the foregoing message was sent to the senate,

ray attention has been called to another early case in Congress,

from Maryland, — that of William Pinkney, — of which I found

no note in the "Annals of Congress," nor in Clark and Hall's

cases of Contested Elections.

In Wheaton's Life of Pinkney, page 7, that author says :
" In

1790 he [William Pinkney] was elected a member of Congress,

and his election was contested upon the ground that he did not

reside in the district for which he was chosen, as required by the

law of the state. But he was declared duly elected, and returned

accordingly, by the executive council, upon the principle that
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the state legislature had no authority to require other qualifica-

tions than those enumerated in the Constitution of the United

States ; and that the power of regulating the times, places, and

manner of holding the elections did not include that of superin-

ducing the additional qualification of residence within the district

for which the candidate was chosen. He made on the occasion

what was considered a very powerful argument in support of his

own claim to be returned ; but declined on account of his pro-

fessional pursuits and the state of his private affairs, to accept

the honor which had been conferred upon him."

It may be interesting to add that I have also since been in-

formed, by the learned author of the " History of Neiv England

daring the Stuart dynasty^" that during the colonial period of

Massachusetts, persons were, in many cases, chosen deputies to

the general court, who were not inhabitants of the towns by

which they were returned. For example, Captain John Hull, the

famous mint-master, who was from first to last a citizen of Boston,

represented Westfield in 1674, Concord in 1676, and Salisbury in

1680.*

John A. Andrew.

[Upon the return of the bill, it was reconsidered by the senate

and house, and two-thirds of each branch of the legislature, not-

withstanding the objections of the governor, agreed to pass the same,

so that it had the force of law, and became chapter 226 of the acts

of 1862. In the act of 1872, chapter 800, dividing the Common-
wealth into districts for the election of representatives in Congress,

this restriction (being an inhabitant of the same district) was con-

tinued. Pub. Sts. ch. 9, § 1. But in the redistricting act of 1882,

chapter 253, the restriction was omitted.]

• [Note by the Editors. Whenever the question has come before either house of

Congress, it has been held, in accordance with the above opinion of Gov. Andrew,

that a state cannot add to, or change the qualifications prescribed for representatives

in Congress by the Constitution of the United States. Turney v. Marshall (House,

1856), 1 Bartlett Cong. Election Cases, 167; Fouke v. Trumbull, lb.; In re Tnim-

bull (Senate, 1856), lb. 618. And residence in the district from which the repre-

sentative is elected is not a qualification required by the Constitution of the United

States, so that any law making it a qualification is unconstitutional. Baniey v.

McCreery (Senate, 1807), Clarke & Hall Cong. Elections Cases, 167. The question

is ably and elaborately discussed by Hon. John Q. A. Brackett in an article upon
" The Legal Qualifications of Representatives," published in 3 American Law Review,

410 (April, 1869), — in which he concurs in the opinion of Gov. Andrew.]
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ACTION AGAINST SELECTMEN.

1. The remedy of one whose name is erased from the voting list by the

selectmen before the voting commences, and whose vote, when offered, is

refused by them, is an action against them for erasing his name, and not an
action for refusing his vote. Harris v. Whitcomb (Sup. Jud. Court), 404.

2. In an action against selectmen for refusing to receive the vote of an

inhabitant of the town, parol evidence that the plaintiff's name was on the

voting list is inadmissible without first giving notice to produce the list. Ih.

3. No action lies against the selectmen of a town for refusing to put upon

the list of voters therein the name, and rejecting the vote, of one who was not

a legal voter, although the proof produced by him to them was sufficient to

establish, prima facie, his right to vote ; and they may prove at the trial that

in fact he was not a legal voter. Lombard v. Oliver (Sup. Jud. Court), 422.

4. In an action against the selectmen of a town for refusing to put the

plaintiff's name upon the list of voters and rejecting his vote, the plaintiff may
prove his own statements relating to his residence, made to the selectmen

before offering his vote, not under oath, for the purpose of furnishing to them
evidence of his having the legal qualifications of a voter; and he may testify

to his own intention in leaving the town for a prolonged absence, previously to

the time of the acts complained of. Lombard v. Oliver (Sup. Jud. Court), 425.

AFFIDAVIT.
See EviDExcE, 8, 9, 10.

ALDERMEN.
Recount of Votes by.

1. "Where the ballots cast at an election, in certain wards in a city, were not

transmitted to the city clerk by the constable in attendance at the election,

nor by one of the ward officers, other than the ward clerk, and the ward clerk

did not retain custody of the seal, as required (Pub. Stats., chap. 7, ^ 28), but

the ballots were returned by the clerks of the wards, or other unauthorized

persons, and the ward seals were returned with the ballots to the city clerk,

although there was no evidence of fraud, or tampering with the ballots, it was
Jieldy that such failure to comply with the suitute regarding the return and
preservation of ballots deprived the aldermen of any right to recount such

ballots. Davis v. Murphy, 177.

2. Where the written notice, on the part of ten or more citizens of any
ward, required for a recount and examination, by the aldermen, of the votes

cast in the ward, is not given to the city clerk within the time provided by law,

the aldermen have no right to recount such votes. lb.

3. Under Pub. Stats., chap. 8, §^ 10 and 11, the time within which a petition

for a recount of votes can be received and acted upon, expires with the

adjournment of the meeting of the clerks. Haskell v. Clossony 233.
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Aldebmek— Concluded.

4. A recount of votes in a ward of a city by the aldermen, after the time

fixed therefor by law, is ille.^al and void; and the return of the election, as

amended by the result of such recount, cannot be regarded as the true re-

turn from the ward. lb.

5. Under the Pub. Stats., chap. 7, § 36, the board of aldermen of a city,

upon a proper statement in writing by ten or more qualified voters of any
ward, filed with the city clerk within three days following any election, has

the jurisdiction and authority to open the envelope containing the ballots

thrown at the election, and recount the same, including those thrown for the

offices of sheriff and district attorney. Opinion of the Justices, 468.

6. Under the Pub. Stats., chap.T, § 36, providing for the filing, by ten or

more qualified voters of a city, of " a statement in writing that they have

reason to believe that the returns of the ward officers are erroneous, specifying

wherein they deem them in error," a statement that the signers have reason to

believe that the returns of the ward officers are erroneous in regard to certain

officers mentioned, is sufficient, lb.

See Apportionmext of Representatives.

ALIEN.
See Naturalization.

ALTERATION IN RETURN OR RECORD OF VOTES.

See Return of Votes, 7, 9, 11.

AMENDMENT TO PETITION.

1. Under a general allegation in a petition for the seat, that the petitioner

received a plurality of votes cast, he was allowed to file specifications before

the committee, setting up fraudulent conduct on the part of the selectmen of

certain towns in the district, and claiming that by reason thereof, the entire

vote of those towns should be rejected, so that he would have a plurality of all

the remaining votes cast in the district. Palmer v. Uotce, 145.

2. It seems that a claim for a seat in the senate should l3e made by a

petition, stating the ground upon which the seat is claimed ; but where the

petition does not state such ground, the petitioner may be allowed to file

specifications alleging it. Jenks v. Hayes, 198.

3. Under a general allegation in the petition that persons not qualified were

allowed to vote, the petitioners, on motion of the sitting member, were ordered

to file written specifications of the grounds on which they claimed that illegal

votes were cast. Claflin v. Wood, 353.

AMENDMENT TO RETURN.
See Return of Votes, 7, 9, 11, 12,

APPORTIONMENT OF REPRESENTATIVES.
Under the 21st amendment to the Constitution, providing that after the

apportionment of representatives to the county of Suffolk, the mayor and

aldermen of Boston shall divide the county into representative districts so as

to apportion the representation assigned to the county equally, as nearly as

maybe, according to the relative number of legal votes in the several districts,

— the duty is imposed upon the mayor and aldermen, not only of dividing the

county into districts, but also of designating the number of representatives,

not exceeding three, to whic h each district is entitled, and their action in such

apportionment is not merely ministerial, but judicial, and cannot be revised by

the house of representatives. Lothrop, Pet. 49.

The report of the committee in the above case was affirmed by the justices

of the supreme judicial court. Opinion of Justices, 409.
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ASSESSORS.

1. The assessors of a town have no power to abate the tax of a voter, so as
• to affect his right of suffrage, except upon his application, and with his fall

knowledge and consent, and anr anempt to abate it withoat such consent

will be incffectoal. Baker v. Hunt, 378.

2. The assessors of a town assessed a voter there, nearly 80 years of age,

for the year 1SS2, and afterwards, withoat any application from him, abated

the tax on accoant of his age, infirmity and poverty, supposing that he conld

still remain a voter, and did not assess him in 1SS3. His name remained on
the voting list until jast before the election in 18S3, when, although it was upon
the posted list, a pencil was drawn through his name on the list in the hands
of the selectmen, with a note that the reason was that he was not taxed. On
the Saturday before the election, he went to the selectmen's room and paid his

poll tax for 1S82 to the town collector, taking a receipt, and then requested the

selectmen to put his name on the voting list, which they declined to do; — it

was held that his name should have been placed on the voting list. lb.

BALLOTS.
Erasttre tpos.

\. A ballot, on which the name of the regular candidate for senator was
covered by a paster, loosely attached, bearing the name of Jeremiah Cla, the

end of the paster, evidently containing the last two letters of the name Clark,

having been torn off, should be counted for Jeremiah Clark, who was the

regular candidate of the opposing party for that oflBce. Clark v. Salmon, 191.

2. Where, on ballots for state officers, containing the printed name of

Jeremiah Clark, for senator, there was written, in pencil upon the margin, at

the lx)ttom of the ballot, " W. F. Salmon, senator," the name of Clark not

being erased ;— or where a strip was securely attached, by pins, just below

the name of Clark, on which was printed for senator, etc , TTilliara F. Salmon,

such strip not covering the name of Clark, so that, on each Ijallot, the names

of both candidates for the office appear; — the votes cannot be counted for

either candidate. lb.

3. But see to effect that where one name is printed, and another is written,

the vote should be counted for the name written. Editorial Xote to abore

case, 194.

4. "Where, on a ballot for state officers, upon which the name of Salmon
was printed, as the regular democratic candidate for senator, the name of

Clark, who was the regular republican candidate, was pasted over the name of

the candidate for some other office than that of senator, leaving the name of

Salmon, for senator, unimpaired, — there being on the paster no designation

of the office for which Clark was named, — the vote cannot be counted as a

vote for Clark, for senator, but will be counted for Salmon. lb., 191.

5. Votes pasted or written on ballots with no designation of office for which

they arc intended, cannot be counted. Editorial Xote, 195.

6. A ballot, upon which the printed names of the two regular candidates of

the pcrty were erased by pencil, and the words '^fredrc p. Shaic " were found

by the committee, upon inspection, to be written, in pencil, along the side of

the ballot, some of the letters being somewhat indistinct, will be counted for

Frederick P. Shaw, upon proof that he was a candidate at the election, and
that no other person, by name of Frederick Shaw, lived in the city, although

there was a person there named Franklin Shaw. Shaic v. Buckminster, 221.

7. Where pencil lines, although not very dark, are drawn over the whole

surname of a candidate upon the ballot, leaving the rest of the name unmarked,
the ballot cannot be counted for such candidate. lb.
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8. The provisions of the statute (Pub. Stats
,
chap. 7, { 1), that officers

shall be voted for upon one ballot, are directory ; and where a voter took the

regular liallot of one party, and erased from it all names but that of the candi-

date for governor, and then took the regular ballot of the opposing party and
erased from it only the name of the candidate for governor, and then placed

the two papers in an envelope, and deposited it in the ballot-box, it was field,

that the vote for senator upon such ballot should be counted. Whitaker

Cummings, 360.

9. "Where on the ballot, the title to the office for which a person is a candi-

date, — that of representative, is wholly or partially obliterated by a paster for

senator pasted on the l)allot, the ballot will be counted as a vote for represent-

ative for the person named, — the presumption l)eing that the voter intended to

vote for such person for representative and not to have his vote inoperative.

Chappelle v. Prince, 396.

Exposure of.

10. Where the votes were counted every hour during the election by the

warden, who did not submit every parcel of votes to the ward clerk for re-

count, and did not do the lignring, ])ut left it entirely with the clerk to enter

upon the record the number counted in the different parcels, and after tlic polls

closed took the votes home, leaving them in a room with several persons for

ten minutes while he was away, and afterwards tying them up in bundles and
putting them in a basket, and taking the basket to a store, where it was left

twenty minutes, and afterwards taking it home, and an hour later at home, in

presence of some of the ward officers and other persons, rccountinr the votes

for representative, — the recount changing the result and showing that the

petitioner was elected, — it was held, although a recount by the committee

confirmed the second count by the warden, — the first count and declaration at

the polls must stand as the true result, and petitioner was given leave to with-

draw. Bean v. Tucker, 89.

11. "Where the ballots cast at an election, in certain wards in a city, were

not transmitted to the city clerk, by the constable in attendance at the election,

nor by one of the ward officers, other than the ward clerk, and the ward clerk

did not retain custody of the seal, as required (Pub. Stats., chap. 7, $ 28), but

the ballots were returned by the clerks of the wards, or other unauthorized

persons, and the ward seals were returned, with the ballots, to the city clerk,

although there was no evidence of fraud, or tampering with the l)allots, it was

held, that such failure to comply with the statute regarding the return and

preservation of ballots, deprived the aldermen of any right to recount such

ballots. Davis v. Murphy, 177.

12. Where the votes cast at an election, in a town, are not preserved in

the manner required by law, but, after the adjournment of the meeting, are

taken, in a ballot box, into another room, by the selectmen, then tied up in a

paper, put in an unlocked closet, and, a day or two later, sealed up. but not

delivered to the town clerk until within a day or two previous to the hearing

before the committee of the house of representatives, such votes have not Ixjen

preserved in such a manner as to justify a recount by the house of representa-

tives, lb,

13. Where the votes cast, in certain wards in a city, were not preserved and

ti-ansmitted to the city clerk, in the manner required by law. but were trans-

mitted by unauthorized persons, with the ward seals enclosed with them, and

afterwards were recounted by the aldermen, without authority, by which

recount the declared result of the election was changed, the committee refused

to coant the votes, and allowed the declared result to stand. lb.
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FouM OF Ballot.

14. The provisions of the statute (Pub. Stats., chap. 7, $ 1), that officers

shall be voted for upon one l>allot. are directory ; and where a voter took the

reimlar ballot of one party, and erased from it all names l)ut that of the candi-

date for governor, and then took the regular ballot of the opposing party and
erased from it only the name of the candidate for governor, and then placed

the two papei^ in an envelope, and deposited it in the l)allot-box, it was held,

that the vote for senator upon such ballot should be counted. JVhUaker Ar

Cttmmings, 360.

15. When ballots with distinguishing marks should Ije counted. Editorial

Note to ITTiitak^ At Cummings, 363.

See Envelope.

Mistake in Name.

Recount of Votes.

Votes.

BRIBERY AND CORRUPTION.

The distribution among voters of checks redeemable in liqnors, cigars, etc.,

at a saloon near the polls, and the distribution in the ward room, at noon

during the election, of a small quantity of refreshments, done by members of

the political party of which the sitting member was the candidate, — the

expenses of the campaign l>eing paid by him and others, — if such acts are not

shown actually to have influenced voters, or to have l^een authorized, con-

sented to, or knowingly ratified by such members, will not invalidate the

election. Prescott v. Grossman, 303.

BURDEN OF PROOF.
See Evidence, 1, 2, 3, 4, 5, 6, 7.

CANDIDATE.
See Ineligible Candidates.

Mistake in Name.

CANVASSING BOARD.

1. The duties of a board of examiners of election retarns, under Pub. Stats,

chap. 7, $ 84, are purely ministerial, and the board cannot receive or consider

evidence of extrinsic circumstances, but is confined to the records of votes

returned and laid l^efore it;— and mandamus will not lie to compel the board

to count certain votes, containing the initial letter only of the Christian name
of a candidate, with other votes containing his name in full. Clark v. Board

of Examiners (Sup. Jud. Court), 456.

2. The difference in this respect between a canvassing or returning board,

and a tribunal, like the senate or house, empowered to try election contro-

versies. Editorial Xote to Wright v. Hooper, 105.

See Clerk of Town.
Returns of Votes.

CERTIFICATE OF ELECTION.

1. The provisions of the statute, regarding the meeting of clerks, to examine

and compare transcripts, and ascertain what persons have been elected, should

be strictly complied with, and the authority of such clerks, to make out a

certificate of election, expires with the time prescribed by statute for so doing.

Stimpson v. Breed, 257.
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2. The fact that such clerks did not meet, to examine and compare tran-

scripts, until two days after the expiration of the time prescribed by statute,

no unavoidable accident or emergency preventing a meeting within that time,

while not invalidating the election, will invalidate the return and certificate of

the clerks, made at such delayed meeting. lb.

3. Where the return and certificate of the election by the clerks, are invalid,

and set aside, the election will not be avoided, if the true result can be ascer-

tained, independently of the defective record and return ; and, to ascertain

that result, the ballots cast for representative, having Ijeen properly preserved,

were recounted, lb.

4. Where the clerks of the four towns composing the representative dis-

trict, did not meet on the day following the election, to compare transcripts of

the records of votes, and ascertain who was elected, but two only of the four

met, and signed a certificate in ])lank, which a few days later was signed by
another of the clerks, who called and left his transcript, and afterwards the

fourth clerk appeared and, with the clerk having possession of the certificate,

filled the blanks from the returns of the several clerks, — it was hold that the

return and certificate, so made, were invalid and must be set aside. Ilayncs

v. HiUis, 300.

5. Where the certificate of an election is invalid, the election is not neces-

sarily avoided, but the result may be ascertained by other means. And in

such case, the result will be ascertained by examination of the official town

records of the vote, especially where the ballots in three of the towns have

been destroyed (no notice for their preservation having been served on the

clerks). lb.

6. Where the clerks of the four towns composing the district, did not meet

to compare records and ascertain the result, but, owing to a storm, one town

clerk failed to appear, so that the vote of that town was not counted or can-

vassed in preparing the certificate of election, — it was held that the certificate

issued was void, and the result of the election was ascertained by canvassing

the votes cast in the district. Hillman v. Flanders^ 338.

7. Certificate of election is conclusive evidence in any collateral proceeding,

and prima facie evidence of title to office in an election controversy, only

when it is official. Editorial Xote to Stimpson v. Breeds 263.

8. Evidence to ascertain result when certificate of election is void. 76. 264.

CERTIFICATE OF NATURALIZATION.
See Naturalization.

CITIZENSHIP.
See Naturalization.

CLERK OF COURTS.

The acceptance of the office of clerk of the supreme judicial court and
superior court by a member of the house of representatives vacates his seat

as representative. In re Griffin, 7L

CLERK OF TOWN.
Failure to meet to compare Transcripts.

1. The provisions of the statute, regarding the meeting of clerks, to examine

and compare transcripts, and ascertain what persons have been elected, should

be strictly complied with, and the authority of such clerks, to make out a

certificate of election, expires with the time prescribed by statute for so doing.

Stimpson v. Breed, 257.
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2. The fact that such clerks did not meet, to examine and compare tran-

scripts, until two days after the expiration of the time prescribed by statute,

no unavoidable accident or emergency preventing a meeting within that time,

while not invalidating the election, will invalidate the return and certificate of

the clerks, made at such Relayed meeting. lb.

3. Where the clerks of the four towns composing the representative dis-

trict, did not meet on the day following the election, to compare transcripts of

the records of votes, and ascertain who was elected, but two only of the four

met, and signed a ceritficite in blank, which a few days later was signed by
another of the clerks, who called and left his transcript, and afterwards the

fourth clerk appeared and, with the clerk having possession of the certificate,

filled the blanks from the returns of the several clerks, — it was held that the

return and certificate, so made, were invalid and must be set aside. Haynes

V. Hillis, 300.

4. Where the clerks of the four towns, composing the district, did not meet

to compare records and ascertain the result, but, owing to a storm, one town
clerk failed to appear, so that the vote of that town was not counted or can-

vassed in preparing the certificate of election, — it was held that the certificate

issued was void, and the result of the election was ascertained by canvassing

the votes cast in the district. Hillman v. Flanders, 338.

Place of Meeting.

5. Failure of town clerks to meet to examine and compare transcripts, at

the place designated by the county commissioners, as required by statute, is

unjustifiable, but where there is no pretence that such failure aflFected the

declared result of the election, the return will be regarded as valid. Tobe^j v.

King, 60.

6. The meeting of town clerks at the place designated, to compare tran-

scripts and ascertain the result of the election for representative, is not essen-

tial to the validity of their action, and meeting at another place will not

necessarily invalidate their action. Editorial Note to Stimpson v. Breed, 264.

For unauthorized recount of votes by,

See Recount of Votes, 55, 56.

For irregularity in action of clerks, and eflfect,

See Return of Votes, 5, 6, 7, 8, 9, 11, 12, 16, 18, 19, 20, 21, 22.

CONGRESS, Qualifications of Representative.

See Representative in Congress.

CONSTABLE.
See Officer.

CORRUPTION.
See Bribery and Corruption.

COUNCILLOR.

1. Under the 16th amendment to the Constitution, regarding the election of

conncillors, and providing that the governor, with five or more councillors,

shall examine the returned copies of the records of votes and issue his sum-
mons to such persons as appear to be chosen councillors, and that the secretary

shall lay the returns before the senate and house of representatives on the

first Wednesday in January, to be by them examined and the election declared

and published, the senate and house of representatives have a right to go
behind the returns of votes for councillor, and to correct any errors, especially

if such errors are the result of fraudulent conduct. Rice v. Welch, 128.
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2. This right will be exercised only upon satisfactory preliminary proof of

such substantial facts or well grounded causes of suspicion as would induce

strong conviction that fraud or mistake, prejudicial to the contestant, might

appear upon such examination; and in the absence of such preliminary proof,

the returns of the city and town officials, as sworn officers, should stand as

correct. Ih.

3. The mere statement that the contestant and others have strong reasons

for believing that important errors were made in the return of votes, the cor-

rection of which Avould change the result; that the contestant was elected and
a count of votes would so show; and the fact that the votes at the municipal

election in Cambridge had been counted by the same persons who counted the

votes for councillor, and in several cases errors were found in their count of

votes at such municipal election, are insufficient reasons for a recount of votes •

for councillor, lb.

COUNTING VOTES.

See Electiox, 3, 6, 8, 9, 10, 11, 12, 13.

Envelope, 1, 2.

Mistake in Count, 1, 2.

Recount of Votes.

Selectmen, 3, 4, 5.

See Evidence, 8, 9, 10.

See Apportionment of Representatives.

Representative in Congress.

DISTRICT ATTORNEY.
It is the duty of the governor and council, upon application of a person

claiming an election as district attorney, to recount the ballots for that oflace,

duly sealed up and preserved (Pub. Stats, chap. 7, 27, 31), which were cast

in towns, but nqt those cast in cities, and upon comparison of the ballots so

recounted with the other returns, to ascertain which of the persons voted for

appears to be elected. Opinion of the Justices, 432.

After the governor and council have, upon the application of a person claim-

ing an election as district attorney, recounted certain ballots given for that

office, and have issued a certificate of election to the person appearing to be

elected, they have no power to recount other ballots. lb.

DOMICILE.
General Principles.

1. The word "inhabitant" in the Constitution, prescribing the qualifica-

tions of members of the legislature, has the same meaning as "resident."

Ordwuy v. Howe, 3.

2. Two things must concur to constitute inhabitancy or domicile: first,

residence; and seconc?, the intention to make it a home— the fact and the

intent. Residence for however long a time continued will not constitute domi-

cile, unless accompanied with the intention of making it a home, nor will the

shortness of time in which the new home is enjoyed, defeat the acquisition of

domicile, when accompanied with the intention, lb.

3. Every person has a domicile ; he can have but one at the same time for

the same purpose. The place of birth is the domicile, if at the time of birth

it is the domicile of his parents. The domicile arising from birth remains

until clearly abandoned, and another acquired ; and so each successire domi-

. cile continues until changed by the acquisition of another, lb.

DEPOSITION.

DISTRICT.
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4. While for some purposes the states arc regarded as foreign jurisdictions,

the principles of law peculiar to foreign domicile, will not be applied in a
question of mere inhabitancy as a qualification for a seat in the Senate under
the Constitution. lb.

5. The question of domicile is a question of fact, and the intention is evi-

dence of the fact, but not conclusive
;

for, to make domicile, both fact and
intent must concur. King v. Park, 155.

6. The place where a married man's family reside is generally to be deemed
his domicile, and if his family reside in one place, and he does business in

another, the presumption is, that the former place, as a rule, is his domicile.

lb.

7. The test of domicile, to determine whether a person has left a former

domicile, and gained a new one, is his intention, as gathered from all the facts

in the case, not only from his mere declarations of intention, but also from all

the attendant circumstances. The mere fact of removal, in itself, is of little

weight, to show that the domicile has been changed; as, when a man has once

acquired a domicile, the fact of changing his residence, and the intention of

remaining in the new residence, must both concur, in order to establish a new
home. Keith v. Mai/hew, 239.

8. A person is an inhabitant, within the meaning of the Constitution, in

prescribing the qualifications of members of the legislature, of that place

where he actually dwells, or has his home ; and whether he intends so or not,

he cannot have a domicile, for political purposes, in one place, and his actual

home in another place. Jenkins v. Shaw, 266.

9. If a person leaves one place of residence, and becomes an actual resi-

dent in another place, and such latter residence is not, in fact, temporary, the

latter place becomes his domicile, and his political rights and duties attach

to him there, whether he so intends or not. lb.

10. A change of domicile does not depend so much upon the intention to

remain in the new place, for a definite or indefinite period, as upon the fact

that it is without a definite intention to return ; and even an intention to re-

turn, at a remote or indefinite period, may be controlled by other circum-

stances, establishing the fact of domicile in the new place. lb.

11. The intention to remain, is to be distinguished from mere declaration

of such intention ; as intefiiion is a fact to be proved by evidence, but declara-

tion of intention is merely evidence tending to prove such fact, liable always

to be controlled by other evidence, and being but one element in determining

the fact, and where the acts of the person are inconsistent with his declara-

tion, the intention must be ascertained, as a fact, upon the whole evidence, lb.

12. The provisions of the Constitution requiring every representative to

have been for one year at least next preceding his election, an inhabitant of

the district for which he is chosen, is satisfied by his having dwelt or bad his

home within the district for that time ; — and a person otherwise qualified,

who, having been alien, has been naturalized within the year, is eligible as a

representative. Opinion of Justices, 435.

Particular Cases.

13. Upon the question whether a person elected senator, Jan. 11, 1853, had
been an inhabitant of the Commonwealth for the space of five years imme-
diately preceding the election, it appeared that he was born and had lived

with his parents in Haverhill, Massachusetts; that after leaving college, he

returned there and studied law ; after completing his legal studies, he removed

to Michigan, where he was admitted to the bar and remained about ten years,

visiting, with his wife, his father in Haverhill as often as every other year.
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In 1847, during one of these Tisits, he expressed an iriUii:- jn of living East,

as soon as he could make arrangements, without expressly stating in what

place, and inquired about a law oflBce. He then returned with his wife to

Michigan, and in the winter of 1&47-8, wrote to his relatives of his intention

to leave Michigan, and they expected him in Haverhill, without knowing the

probable time of his arrival. He sold his real estate in Michigan in January.

1848, and arrived in Haverhill towards the end of May, 1848, with bis wife,

where he joined his mother's family, and continued to reside with her to the

time of election. He rented an oflBce in Haverhill Nov. 28, 1848, and contin-

ued to occupy it. It was held that on Jan. 11, 1843, he was not an inhabitant

of the Commonwealth, and therefore was ineligible to election as senator,

Jan. 11, 18-33. Ordwy v. Hovre, 3.

14. Where a representative, who was at the time of election a minister

settled in Blackstonc, from which town he was elected, accepted, after taking

his seat, a call to a church in Somersworth, New Hampshire, agreeing t^^

commence his services as pastor the following April, and to preach himself or

supply the pulpit there until then, — preaching there the first Sunday in April,

from which date his salary commenced,— having dissolved his pastoral rela-

tions in Blackstone in March, and leased his house there to his successor, and

hired a house in Somersworth to which he subsequently removed his house-

hold furniture and personal effects,— remaining himself with his wife and one

of his children in temporary quarters in Boston, si>ending part of his time in

Somerswonh and other places, intending to make his home in Somersworth

as soon as the legislature adjourned, although wishing to do nothing to affect

his right to retain his seat as representative,— and with that desire stipulat-

ing that he was not to assume his pastoral duties in Somersworth, beyond

supplying the pulpit, until the legislature adjourned,— it was held that he had

ceased to be an inhabiunt of Blackstone, and his seat should be declared

vacated. In re Steere, 20.

15. Upon the issue whether the returned member had been an inhabitant

of Boston for one year previous to the election, November 6, 1855, so as to

be eligible to election, it appeared that he had lived in his own house in Cam-
bridge for some years previous to 1854, doing business in Boston, and con-

tinued to reside there until August 14, 1854, when he commenced boarding at

the Quincy House, Boston, leaving his furniture in his house in Cambridge,

and continued to board at the Quincy House, paying by the day for a month.

His family in the meantime visited in the country. During his stay at the

Quincy House and at other times, he tried to find a house in Boston, and ex-

pressed an intention of moving there, if he could succeed, and not to return to

Cambridge if he could help it. In September his family returned to the house

in Cambridge and he joined them there, continuing to live there until March

or April, 1855, when he removed to Boston. It was held that he was not a

resident of Boston for one year next preceding his election and was ineligible.

HinJa v. Jones, 27.

16. A person, who had lived and voted in Weston, acting as teller in a bank

in Waltham, married in Weston in June preceding the election, and boarded

there with his father-in-law until the week of the election. During the sum-

mer he had agreed to take a house in Waltham when completed, but for no

definite length of time, the house to be ready in October or November. Upon
the completion of the house in November, he began moving into it on Thursday

and Friday before the election, and with his wife spent the night there, and

also the night of the election. He intended to reserve the right of voting in

Weston, — and left some clothing and furniture there, and got his provisions

and had his washing done there, until after the election. He had an under-

standing with his Caiher-in-law that he could return to Weston whenever he
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desired, and sboald make it bis summer residence, and nerer had any definite

intention of making a permanent residence in Waltham. It was heid by a

majority of the committee (four), that at the time of the election he resided

m Weston, and was qualified to vote there,— and by the minority of the com-
mittee (three), that he had removed his residence to Waltham, and was not

qualified to vote in Weston. Pierce v. Broirn, 92.

17. Upon the question whether a senator, returned as elected in 1865, had

been an inhabitant of the Commonwealth for the space of five years imme-
diately preceding his election, it appeared that he was bom and brought up in

Shelbume, Massachusetts. About 1354 he went to Xew Jersey and remained

there, teaching school for about two years. He then went to Illinois, where

he lived until 1863, marrying and having children there; being commissioned

a justice of the peace for four years from April, 1857, and serving as a com-
missioned oflBcer in the army from that State in the war. He returned with

his family to Shelbume in 1863, in which year his name first appeared upon

the voting list there, being assessed and paying his first tax there in 1S64, and
continuing to reside there. It was held that he had not be^n an inhabitant of

the Commonwealth for such space of five years and was ineligible to election.

Field Y. Wilder, lOS.

18. Upon the issue whether the representative retumed as elected from

East Boston, had been an inhabitant of the district for one year next preced-

ing his election in November, 1865, it appeared that he had formerly resided

in Boston, was in the army in 1861, retumed to Boston in 1862, living with his

fiither in ward 3, or boarding in wards 5 or 7, until the summer of 1864.

In August of that year he tried to get a house in East Boston, and found

a boarding place there into which he was about to move, when prevented by

the closing of the house by the landlady. He afterwards made other efforts

to get a place in East Boston, intending to live there, but continuing to board

with his wife in ward 7, until early in January, 1865, when he found and

took a house in East Boston, in which he resided from that time. It was held

that he had not been an inhabitant of East Boston for one year next preceding

his election, and was ineligible. Pease . Roweil, 108.

19. Upon the question whether a senator had been an inhabitant of the

Commonwealth for the space of five years immediately preceding the election

(Xov. .5, 1867), it appeared that he was bom in Maine, and came to Massachu-

setts in September, 1862, where he entered the law school in Cambridge, his

name being catalogued as of Maine. At the time he was under age, bnt

had obtained his freedom from his father, and brought all his effects with

him, intending to live and practise law in Massachusetts. He was admitted to

the bar there, Nov. 1, 1862, upon his petition, in which he stated he was a citi-

len of that Commonwealth. In Fcbraary or March, 1864, he went to Gray,

Me , and remained there until the following October, teaching school and

opening an office for the practice of law; boarding at a hotel, and leaving all

his personal effects, except those needed for use, in Boston. He was elected

a member of the school committee in Gray, sooo after his arrival, the claim

being mnde that citizenship there was not a necessary qualification for that

office- He paid a tax there under protest that he was not liable- He fur-

nished in Portland, not supposing it affected his domicile, a substitute in the

army, which was credited to Gray, and for which that town voted $oO. He
voted in Gray in 1864, ui>der the belief that he could do so while still retaining

his domicile in Massachusetts. He intended all the time to retum to Boston

to practice law, was waiting for a promised position in a law office there, and
retumed to Boston as soon as he obtained it. It was held, under the circum-

stances, that he had been an inhabitant of the Commonwealth for such space

of five years and was eligible to election. Waii v. Ingalls, 133.
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20. Where a voter, who was a school teacher in Middleborough, notifieil

the school committee in July, 1867, that he should not remain longer unless

his salary was raised, and, upon a refusal to raise it, had a farewell gathering

and took formal leave of his pupils and went to Maine, where he arranged to

enter a lawyer's office, and in the latter part of August, upon invitation from

the school committee, who had been unable to find a teacher to supply his

place, returned to Middlelx>rough, having obtained a release from his em-
ployer, and resumed his school there, — it was eld that by his removal to

Maine he changed his residence and was not entitled to vote at the election of

1867. Shaw v. Abbott, 139.

21. Where a voter had lived in the town with his father, owning real estate

there, went to New York in the fall of 18SS to engage in business, intending

to remain as long as business was good, and was GxUed back by the illness of

his father in June, 1867, it was held, upon his statement, that he had no inten-

tion of changing his home, but intended to return, that he was a resident, and
qualified to vote at the election of 1867. lb.

22. Where a voter, who had been living with his wife at his father's house

in Middleborough, went to Hudson in the fall of 1866 to get work, and stayed

there eight months with his wife, boarding for a time and afterwards keeping

house, paying his tax in Hudson for 1867, but not intending, as he said, to

make his home there, but to stay there while he could get work, and returned

to Middleborough in June, 1867, it was held that he was not qualified to vote

in Middleborough at the election of 1867. lb.

23. Upon the question whether a senator was at the time of election in 1870

an inhabitant of the district, it appeared he had formerly resided with his

family in the district; that in 1835 he moved his family to his house in Hull

and remained there eight months, when he sold his house there and removed

his Himily to a house owned by him in Roxbury, where they remained until

1867, when he purchased a house in Melrose and removed his family there,

where they remained until June, 1870, when he bought a house in Boston, out

of the district, into which he moved his family, and where they continued to

reside, and where he slept once or twice a week; during these years he was

proprietor of a hotel in the district, in which he had apartments, kept his

. clothes and usually slept, his wife occasionally staying there with him ; he

paid three poll taxes in Melrose under objection that he lived in Boston, did

not vote in Melrose, and paid these taxes only because it was cheaper than the

cost of getting rid of them; he also paid personal taxes in Boston and always

voted there ; he testified that he resided and always intended to reside at his

hotel; it was held by a majority of the committee (three), that he was not an

inhabitant of the district at the time of election,— but a minority of the com-

mittee (two) held that he was an inhabitant, and the minority report was sus-

tained by the senate. King v. Park, 155.

24. On the question, whether a person elected senator had been an inhabi-

tant of the Commonwealth for the space of five years immediately preced-

ing the election, in November, 1875, it appeared that he was born in Charlc-

mont, and had resided there, with his wife and daughter, and two sisters

of his wife, occupying, for some years, the homestead of his father-in-law,

owned by his wife and her sisters, until the summer of 1870; ho then formed

a partnership with a resident of Rockville, Conn., for one year, in the clothing

business, in that place, and dissolved his former partnership in Massachusetts,

with the agreement that he could renew it at the end of the year ; he went to

Rockville, boarding there, with his brother-in-law, for a while, and afterwards

bought a house, into which he moved his wife and daughter in January, 1871

;

he left his wife's sisters in the house in Charlemont, paying the household ex-

penses, and retaining his pew in that place; in January, 1870, 1871 and 1872,
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he was elected a director in the SbelburDe Falls Xational Bank, making oath,

each time, that he was a resident of Massachusetts ; he was vtms^ and paid

a tax upon his hoase and personal property, in Rockrille, for 1871, supposing

that persons, even if non-residents, were liable to such taxation ; his name
was never on the list of voters in Rockville ; he remained in ELockville over

the year, but closed his business in December. 1871, sold his house there, and
soon aftemrards returned, with his £unily, to Charlemont, and renewed his

former partnership ; he repeatediv declared that he did not intend to live

in Conncciicat, and went there on!y temporarily, intending to retnm to Charle-

mont, vrhich place he always considered his home ; it was keld that he had

DOC lost his domicile in Charlemont, hut had been, for five years previous to

the election, an inhabitant of Massachusetts, and was eligible to election as

senator. Keith v. Jlayhetc, 239.

'25. Wbere a person removed his &mily, in 1867, from ward 5, Boston,

from which ward he was elected a representative in 1^-5, and lived in Brook-

line, Mass., with relatives, for six years, and afterwards stayed for a time in

Melrose, and from June, 1S74, lived continuously, with his family, in a house

in Dorchester, leased by his mother-in-law, althoiurh he always intended to

retain his domicile in ward 5, for political parposes, aiid. to carry out this in-

tention, slept in a hotel, or lodging-house th^, April 30, 1S74, and occasion-

ally afrer that, leaving a portmanteau there for some months, and had himself

assessed, and his name placed on the voting list, in th^it ward, and on April

30, 1S73, again slept in that house, saying to the landlord that he intended to

continue his residence there, and in June, lS7o, took a room in another place

in that ward, retaining the key, but keeping no Incgage or effects in it, and not

occupying it for more than one or two nights, — it was heJdxhsLt he had ceased

to be an inhabitant of that ward, and was ineligible to election from it. Jen-

iau T. Skaw, 2G6.

26. A representative, who was born, always lived, been assessed, and voted.

In the town from which he was elected, owning and occupying, with his

family, a home there, from which he had no intention of removing, but always

considered it his home, will not be held to have changed his domicile, and

become ineligible to election, because for two winters he has, with his family,

lived in a house in Boston, belonging to his wife and her brother, and, daring

his stay, has kept house there with his brother-in-law. Merriam v. Balekdder,

294.

27. Where the representative returned had lived, with his fiimily, in a tene-

ment over a store owned by him in the district, and, in July previous to his

election, had moved his family and furniture into a house owned by him in

the conntry, outside the district, moving there on account of the health of his

fiunily, letting his former tenement, but with the right to resnme it in the fall,

resnaining in the country until the last of October, when he returned, with his

£unily, and occupied another tenement in the same building, never intending

to change his residence, but merely to spend the summer in the country, it was

AW:^, that he remained an inhabitant of the district frtHn which he was elected,

and was eligible to election. SarOmer r. Keyes^ 296.

2S. Where the member returned as elected in 1S76, had lived some years in

the district, and, upon the burning of his house in November, 1S75, took board

in a boose out of the district, but soon after the fire made preparations to

rebuild, the work continuing to the time of the election, and always intended

to live in the house when completed, it was held^ that he continued an inhabi-

tant of the district and was eligible to election. Prrscott v. Crossman^ 303.

29. A person unmarried, bom and brought up in Franklin, residing there

with his parents nnril May, 1879, then going to work in Hopkinton, remaininf^

there, except for the period frvMn November. 1879, to February, 18S0, which
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period he spent with his parents in Franklin, being tased in both towns in

Mav, 1880, bnt asking for an abatement in Hopkinton on the ground that he

was taxed in Franklin and wanted to retain his home there, because for part

of the year he was without work in Hopkinton, paying his tax there only upon

a tax warrant against him, and getting it abated after the election, paying his

tax in Franklin, was not a resident of Hopkinton qoalified to rote there in the

election of 1880. ClafUn t. Wood, 353.

30. A citizen of Massachasetts, removing with his family to another State,

and retaining no dwelling-place in Massachusetts, though retaining his place

of business here, and intending to retain his domicile here, and to return at

some future indefinite period of timo, has no domicile in Massachasetts.

Holmes v. Greene (Sup. Jud. Court), 407.

EviDExcE ov Domicile.

31. Less evidence is necessary to establish the intention of remaining,

where the person returns to his former domicile, than where he is remaining

in a new place. Ordteay v. How, 3.

32. There are two classes of evidence, by which to prove this intention of

remaining: firtt, the facts and circumstances of the case; and, second, the

declarations of the party,— not only those made at the trial, but those previ-

ously made by him to third parties. Keith v. Machete, 239.

33. Such declarations, while entitled to their full weight, as competent evi-

dence, are not conclusive, but the acts of the party must also be considered

;

for his inieniion is not merely what he may say, or believe, but a legal fact,

to be proved by his acts and declarations. 76.

And to same effect, sec Jenkins v. Sha%e, 266.

34. The fact that a person is assessed, as resident of a ward, is eotitled to

little, if any, weight, oa the question of his residence, where the assessors are

aocastomed to assess persons as residents of the ward in which they claim to

reside, or in which the assessors are told such persons reside, and to make no

further inquiry as to their residence. Jenkins v. Shatc, 266.

35. In an action against the selectmen of a town for refusing to put the

plaintiff's name upon the list of voters, and rejecting his vote, the plaintiff

may prove his own statements relating to his residence, made to the selectmen

before offering his vote, not under oath, for the purpose of furnishing to them

evidence of his having the legal qualifications of a voter; and he may testify

to his own intention in leaving the town for a prolonged absence, previously

to the time of the act* complained of. Lombard t. (Mirer (Sup. Jud. Cl), 425.

RePRESEWTATIVE IX COXGRESS.

36. A person to be eligible to election as a representative in Congress need

not reside in the district from which he is elected. Got. Andrews Veto Mes-

sage, 495.

For decisions of the Supreme Judicial Court upon all questions of domicile

contained in 1 Mass. to 138 Mass. Reps., inclusive, see Digest of Massachu-

setts aw«, pp. 473-494.

DOUBLE VOTING.
See Votes, 1, 2, 3.

ELECTION.
EfPBCT op iR&EOrLARnTBS.

1. Placing names upon the voting list in pencil after the polls were opened,

in many cases with no other proof of the voter's qualification than his pre-

sentation of a tax receipt, examined and passed upon by a single selectman

:

receiving votes upon the mere showing of a tax receipt, and then entering and
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checking the name on flie rodng list ; allowing four-fifths of the rotes to be

counted and certified bj ftmr cittxens of the totrn, inrited to that service br
the selectmen, hot not officers or sworn ; allowins a cxtiien, not an ofiScer or

swwn, to [Mreside orer, and check names npon. and add names to, one of the

three Toting lists, were irregularities reputed Ibr the action of the hoa<e ; bat

as, even if the rtKe of the town in which these irre^larities occurred was
thrown out, the sitting member would still baTe a plaialitr, the committee

expressed no ofMnion opon the qaescioQ, and reported that the petitioner have

leave to withdraw. AntM t. CAasyey, 121.

2. Mere irregularities In the conduct of the election, in the absence of fraud,

or proof that the result was affected will not iuTalidate the election. Frmek
T. Bmam, 181.

3. Where, in such town, the record did not state the whole number of rotes

given for any officer voted for ; where the number of rotes recorded did not

correspond with the number of names checked on the rodng list ; where it

was uncertain how many of the selectmen participated in counting the votes

;

where there was eridenoe firom bystanders (legal roters), who overlooked the

count, that they saw enough more votes cast for the petitioned than were

counted for him to change the declared result, and verified the fact by going

to the poll-room the oMHtiing after election and finding the votes unsealed,

recounted them ; where depositi<Nis of posons equal in number to the number
of votes found by this recount to have been cast for the petitioner, to the e^ct
that they voted for the petitiooa-, were ofoed in evidence ; and where the

Totes cast were not presored as required by law,— it was keid by a msyoaity

of the committee, that the ekdion in that town was roid, and, by the house of

reiHresentatires, that the electitm in the district was rend. Perry v. JioHtagrme^

20O.

4. Whov the meeting for the dectioa was left in charge of the town clerk

for twenty or thirty minutes, while all tiie selectmen went to dinner, there

being doubt whether, during that time, one person voted, and whore daring

most of the meeting, but one of the selectmen actnallj offiw^ed, it was ques-

tioned, whether the election in such town should not be declared void. lb.

5. It jeeau that in a representative district composed of five towns, if the

election in one of the towns is Tmd Ux imcertainty, the election in the district

should be set aside. Ih,

6. The foct that the number of ballots did not exactly correspond with the

number ofnan^ checked on the roting list ; that persons, whose names wm«
checked, were denied the right to rote ; that persons were, after refusal to

receive their votes, allowed to rote niwn presenting written statements from

the registrars of voters (it not appearing what such statements contained)

;

that a person not an electioa offico- was admitted behind the rail ^it not

appearing that he was there without right, <»r fbr an improper purpose), are

not sufficient to iNrove wHfU irregularity, or fnuid on the part of the election

offlcws, or to avoid the election return. Barr, Pet. 251.

7. Striking names finmi the voting list, without proper inquiry, and restor-

ing them to the list by one selectman, without consultation with the other

selectmen, and without ^xcfpa inquiry into the qualifications of the persons

whose names are so restored, are serious irr^Iarities in the conduct of the

election ; but, up<m a waiver by the petitioner of any right to the seat, based

npob the ili^lity of the vote of such persons, the election will stand. Amu*

T. B«ie, 346.

S. The fact that the selectmen of a town, following a custom which had

existed for three or four years, appointed as tellers three reputable persons, to

sort and count the votes, who, without being swxxn performed that duty, the
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selectmen taking no part in the count, but simply accepting the result as cor-

rect, will not invalidate the election or return in that town. Pease, Pet. 374.

9. When the petitioner was declared elected upon the ward returns by a

plurality of five votes, and, upon a recount by the aldermen, tbe sitting mem-
ber was returned by a plurality of five votes,— and the committee in recount-

ing the votes were unable from irregularities and errors on the face of many of

the ballots to ascertain how the aldermen reached that result, and it was

proved that there had been fraudulent voting, and irregularities at the election,

so that it was impossible to determine who had received a plurality of legal

votes, the election was declared void. Splaine v. ilcGahct/, 393.

Result Must be Affected.

10. The fact that illegal votes were deposited in a ward, but not counted,

and that more votes were cast than there were names checked on the voting

list,— the excess, if rejected, being insulBcient to change the result, — will not

warrant the rejection of the entire ward return, or the avoidance of the election

in that ward. King v. Park, 155.

11. The fact that there were repeating and fraudulent voting, and irregu-

larities, and neglect of duty on the part of the ward officers, in a ward forming

part of the senatorial district, will not justify declaring the seat of the returned

senator vacant, in the absence of proof that such fraud or irregularity affected

the result of the election. Stimson v. Boardman, 171.

12. Where a vote is proved to have been illegal, unless such vote would

aflfect the result of the election, it is unnecessary to inquire for whom it was

cast, Ordway v. Woodbury, 163

.

13. The mere fact that 159 more votes were returned than there were names

checked on ihc voting list, if there arc no circumstances corroborative of any

presumption of fraud, and the causes which produced the discrepancy did not

affect the result, will not invalidate tbe election. lb.

New Election.

14. Where the election was declared to have resulted in a tie vote, and a

new election was held, and upon a recount of the votes at the first election, it

was found that a person had received a plurality, the second election was held

void. Lay, Pet. 199.

15. If an election is reported as resulting in a tie, and a second election is

held, as provided by the Constitution, in cases where there has been a failure

to elect, the house will, upon petition, inquire into the first election, and upon

proof that, at such election, the petitioner received a plurality of the votes, tbe

second election will be declared invalid, and the seat given to the petitioner.

Shaw V. Buckminster, 221.

16. Where the seat of a member has been declared vacant, and since the

election, a new division of wards has been made, and the authority of the ward

officers, to conduct and make return of the election of representatives, has

expired, so that an act of the legislature is necessary, to provide a new regis-

tration of voters, a polling place, and election officers, which must postpone

such election, until near the end of the session, a new election will not be

ordered, especially where the district continues to be represented by two of

three representatives to which it was entitled. Bowker, Pet. 2S2.

Motion not to Elect.

17. A motion made and laid on the table of the selectmen, at a town meet-

ing, that the town do not proceed to the choice of a representative at this

meeting may be considered as waived, if subsequent motions are, without
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objection, made and acted upon, and the former motion is not renewed, or in

any way called up, or made the subject of remark. Haws v. Darling, 18.

18. A motion not to send a representative, properly made and fairly

adopted, will be binding upon the town. Lytide, Pet. 25.

Notice of Meeting rou Election.

19. Where it was the usage to give fourteen days* notice of a town meeting,

— if such notice was i-ondercd impossible l)y the fact that the mcetmg for the

election of representative was required by Article 10 of the Amendments to

the Constitution to be held on the second Monday in Novemljcr, and failing an

election, to be adjourned to the next day, and then, failing an election, another

meeting was to be held on the fourth Monday in November, — it was hnld,

that eleven days' notice, being all the notice possible, was sufficient. Haws v.

Darling, 18.

20. Omission in warrant for meeting to state whether votes for different

officers were to be on one ballot or on different ballots, will not affect the

election. Pcnniman v. Prindle, 24.

21. The fact that the selectmen of a town foiled to post a list of voters prior

to an election as provided by law, in the absence of evidence that such failure

was the occasion of the refusal of the vote of any person who had the right to

vote, of any illegal voting, or any other oppressive result, will not invalidate

the election. Newcomb v. Ilolmes, 57.

22. Omission in the warrant for the town meeting for the election, to state

the time when the polls would be opened, or whether persons to be voted for

should be voted for on one ballot, or at the same time on separate ballots, will

not affect the validity of the election. Tobey v. King, 60.

23. An election will not be set aside where full notice, as required by the

vote of the town, has been given, merely because such notice may have been

served by a person who was not de jure a constable. Bird v. Merrick, 115.

24. Where the town of Maynard was incorporated, out of certain territory

in the towns of Stow and Sudbury, under an act providing that the town, for

the purpose of electing representatives, should, for a certain time, remain part

of said latter towns, and that the selectmen of Maynard should make a list of

voters, and post it in Maynard, and, after correcting it, as required by law,

should deliver the list of the voters, qualified to vote in either of said towns, to

the selectmen of such town seven days, at least, before the election, failure on

the part of such selectmen, so to deliver such list, until the day before the

election, although such a neglect caused a rumor to become current in

Maynard, that none of its inhabitants would be allowed to vote in Sudbury,

resulting in the omission, on the part of several voters, to go to Sudbury to

vote, other inhabitants, however, going there and voting, will not invalidate

the election. Harding, Pet. 175.

25. Where the notice of the meeting for the election was irregularly signed

and posted, but the meeting was fairly conducted and no voter deprived of any

right, or stayed away from the polls by reason of the informality, it was held

that such irregularity would not affect the election. Hillman v. Flanders, 338.

To the same effect, see Commonwealth v. Smith (Sup. Jud. Court), 4G1.

26. Informality -in notice of meeting for general election, not affecting t^e

result, will not invalidate the election, but electors must have in law or fact

knowledge of meeting for election. Editorial Note to Hillman v. Flanders, 343.

27. Notice of special election is essential to its validity. lb. 344.

For ballots, erasure, exposure and form of, in elections, see Ballots.

For certificates of election, see Certifica-te.
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For corruption in, see Bribery.
For count of votes at, see Mistake in Count of Votes, Recount op

Votes.

For duties of canvassing board, see Canvassing Board.
For duties of selectmen, see Selectmen.
For duties of town clerks, see Clerks of Towns.
For election of councillor, see Councillor.

For election of ineligible candidates, see Ineligible Candidate.
For election officers, see Officer de facto. Selectmen.

For election returns, see Return of Votes.

For evidence in election controversies, see Evidence.
For votes in envelopes, see Envelofes.
For fraud and illegal voting, see Fraud.
For incorrect and informal ballots and pasters, see Mistake in Name

of Candidate, Paster on Ballot
For qualification of voters, see Domicile, Naturalization, Pauper, Tax.

For supervisors of, see Supervisors of Election.

For double voting at, see Votes.

ELECTION OFFICERS.

See Officer de facto, Selectmen.

ELECTORS.
See Voter.

ELIGIBILITY OF SENATOR OR REPRESENTATIVE.
See Domicile, Naturalization, Ineligible Candidate,

Representative in the Legislature, 2, 3.

ENVELOPES, VOTES IN.

L Section 2 of chapter 36 of the Acts of 1853 (substantially, section 4 of

chapter 7 of the Public Statutes), prescribing the kind of envelope to be used

at elections, and providing that no other envelopes shall be used at the pollsi

is not merely directory, but being prohibitory in expression and effect, is

mandatory, and ballots enclosed in envelopes not bearing the seal of the Com-
monwealth, should not be counted. Taft v. Cole, 45.

2. Contra. A ballot enclosed in a colored envelope, not of the kind pre-

scribed by the statute, and deposited in the ballot-box, without challenge or

objection from the election officers; or notice that it was not of the proper

kind, should be counted; although the statute (Pub. Stat., chap. 7, sect. 4),

provides that no other envelope than those prescribed shall be used at the

polls. Whitaker 8^ Cummings, 360, and Editorial note, 363-366.

ERASURE ON BALLOT.

See Ballot 1, 2, 3, 4, 5, 6, 7, 8, 9.

ERROR IN COUNT OF VOTES.

See Mistake in Count of Votes, Recount of Votes.

EVIDENCE.
• Burden of Proof.

1. The fact that a person's name is on the voting list when the meeting is

opened and the voting commences, is prima facie evidence of his right to

vote. Harris v. Whitcomh (Sup. Jud. Ct.), 404.

2. Where certain names on the voting list are marked with a sign that the

persons whose names are so marked have not paid the required tax, under

instructions to the ward officers not to refuse the vote of any person whose
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name is so marked, but to challenge it, and if, after sach notice, the voter

insists upon voting at his peril, to receive the vote, the burden of proof is

upon the person contesting the legality of such vote, when so received, to

prove that snch voter has not paid the required tax. Ordtcay v. Woodbury,

163.

3. The mere fact that 159 more votes were returned than there were names
checked on the voting list, if there are no circumstances corroborative of any
presumption of fraud, and the causes which produced the discrepancy did not

affect the result, will not invalidate the election. lb.

4. The oflBcial returns of an election are prima facie correct, and the bur-

den of proof is upon the petitioners, to show fraud or mistake. Barr, Pet.

254.

5. The election return cannot be set aside, or the declared result of the elec-

tion avoided, by proof that persons entitled to vote were denied the right to do

so, unless the ward officers, in denying such persons the right to vote, acted

dishonestly or collusively, or unless it be proved, that such votes would have

been cast against the sitting members, and would have changed the declared

result. 76., 254.

6. The return cannot be set aside, or the declared result of the election

avoided, by proof that votes were cast by persons not entitled to vote, unless

the officers, in receiving such votes, acted dishonestly or collusively, or unless

it be proved, that such votes were cast for the sitting members, and that the

rejection of them would have changed the declared result. 76., 2o4.

7. "While it will be presumed that an alien bom person voting at an elec-

tion has been naturalized, the presumption is overcome by proof that he had

not been in the country the required length of time to be entitled to natural-

ization, neither the voter himself nor his certificate of naturalization being

produced before the committee ; and his vote should be rejected. Whitaker %
Cummings, 360.

DEPOSITION'S.

8. Where the petitioner, to prove that more votes were cast for him. in a

ward, than were returned for him by the election officers, presented the affida-

vits of thirty-nine more persons than there were votes returned for him. taken

two months after the election, each person swearing that he voted for the peti-

tioner, it was held, that it would be a dangerous precedent to unseat a member
upon such affidavits alone, without evidence of fniud'on the part of election

officers, but such affidavits might be considered, in connection with other evi-

dence, tending to establish fraud. French r. Bacon, 184.

9. It seems that, where the petitioner notified the returned member of his

intention to contest the election, and also notified such member and the select-

men of the town that he intended to take testimony in the same, at a time and

place named, to prove fraud or mistake in the record and return of votes, and

requested them to be present and examine the witnesses, if they desired, the

depositions of witnesses, so examined, although none of the parties, so noti-

fied, attended, will be received as evidence, with the same effect as though

taken before a commissioner duly appointed by the house. Perry v. Mon-

toffite, 200.

10. Depositions of voters, taken without proper notice to the opposite party

of the time and place of taking them, or waiver of notice upon his part, are

inadmissible, in the hearing upon a controverted election, unless taken by a

commissioner appointed under an order of the house. Hood v. Potter, 217.

EVTDBXCB OF ClTIZEXSHIP.

11. Upon the question whether the sitting member was a citizen, evidence

that the certificate of naturalization, issued by a competent coun, was obtained
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by fraudulent representations, as to the lengthjof his residence in this country,

is incompetent. Quirk v. McDonald, 229.

12. Where the representative returned, depended for eligibility as a citizen,

upon the naturalization of his father, while he was a minor, it was held that

the certificate of naturalization issued to the father was conclusive upon the

question whether his primary declaration was made in a court of competent

jurisdiction. Filkins v. Spillane, 331.

13. "While it will be presumed that an alien bom person, voting at an elec-

tion, has been naturalized, the presumption is overcome by proof that he had
not been in the country the required length of time to be entitled to natural-

ization, neither the voter himself nor his certificate of naturalization l)eing

produced l^efore the committee; and his vote should be rejected. Cummings

^ Whitaker, 360.

IxTEXTiON OF Voter.

14. While any facts may be given in evidence tending to explain the inten-

tion of the voter regarding his vote, and his own testimony as to such facts

may be received, he should not be allowed to testify for whom he intended to

vote by his ballot. Wright v. Hooper, 100.

15. Evidence competent to show for whom voter intended to vote in casting

an imperfect ballot. Editorial note to Wright v. Hooper, 108.

16. A voter, however, will not be allowed to testify directly for what person

be intended his vote to be cast. Hood v. Potter. 217.

See to the same eff"ect, Baker v. Hunt, 378.

Pritilege of Secrest in Vote.

17. A voter cannot be compelled to disclose, either directly or indirectly,

the character of his vote when voting by ballot, and he cannot be required to

testify before the committee for whom he voted nor to what party ho belonged.

Palmer v. Hotce, 145.

18. Upon the question for whom a person voted, evidence of persons see-

ing the ballot ca<«t, statements of the voter to other persons as to how he had

voted, and evidence that the voter was generally reported to belong to a cer-

tain political party, were admitted as competent, lb.

19. This exemption from obligation to disclose the character of his vote, or

for whom cast, is a personal privilege which can be claimed only by the voter

himself, and the question can therefore be put to the witness, and if he sees

fit to answer, there is no objection to the testimony. lb.

20. Qualified voter need not disclose for whom he voted ; nor can others

disclose without his consent;— privilege can be waived by voter; — privilege

does not extend to persons voting illegally ; evidence admissible to show how
unqualified voter voted. Editorial note to Palmer v. Howe, 149-ir)l.

21. . A voter cannot be compelled to state for whom he voted, but his decla-

ration to others, as to how he voted, is competent evidence. Davis v. Murphy,

J 77.

Voting List,

22. Where the petitioner claimed that persons were allowed to vote upon

the names of other voters, and supported his claim by the evidence of a num-

ber of persons, that they had not voted at the election, copies of the voting

list, made by the clerks of the petitioner, cannot be received for the purpose of

showing that the names of such persons were checked as having voted, al-

though the checks on the original voting-list, used at the election, had l)cen

erased for the purpose of using the list at the subsequent municipal election.

Stimson v, Boardman, 171.
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23. The fact that a person's name is on the register of voters in a town is

not conclusive that such person is a qualified voter in such town, but in an

election controversy his qualifications can be inquired into by the house of

representatives, and if found nnqualified, his vote will be rejected. Claflin v.

Wood, 3r)3.

24. In an action against selectmen for refusing to receive the plaintiff's

vole, evidence that his name was on the voting list is inadmissible without first

giving notice to produce the list. Jlarris v. Whitcomb (Sup Jud. Ct.), 404.

25. No action lies against the selectmen of a town for refusing to put upon

the list of voters therein the name, and rejecting the vote, of one who was not

a legal voter, although the proof produced by him to them was sufficient to

establish, ;)nmo/ac?<?, his right to vote; and they may prove at the trial that

in fact he was not a legal voter. Lombard v. Oliver (Sup. Jud. Ct.), 422.

For evidence in questions of inhabitancy and residence, see Domicile, 31,

32, 33, 34, 35.

EXAMINERS, BOARD OF.

See Canvassixo Board.

EXPOSURE OF BALLOTS.

See Ballots, 10, 11, 12, 13.

FAILURE OF CLERKS TO MEET.

See Clerks, 1, 2, 3, 4.

FRAUD AND ILLEGAL VOTING.

1. The fact that illegal votes were deposited in a ward, but not counted,

and that more votes were cast than there were names checked on the voting

list, — the excess, if rejected, being insufficient to change the result, — will not

warrant the rejection of the entire ward return, or the avoidance of the election

in that ward. King v. Park, 155.

2. The mere fact that 159 more votes were returned than there were names

checked on the voting list, if there are no circumstances corroborative of any

presumption of fraud, and the causes which produced the discrepancy did not

affect the result, will not invalidate the election. Ordtcay v. Woodbury, 163.

3. The fact that there were repeating and fraudulent voting, and irregulari-

ties, and neglect of duty on the part of the ward officers, in a ward forming

part of the senatorial district, will not justify declaring the seat of the returned

senator vacant, in the absence of proof that such fraud or irregularity affected

the result of the election. Stimson v. Boardman, 171.

4. The official returns of an election are prima facie correct, and the burden

of proof is upon the petitioners, to show fraud or mistake. Barr, Pet. 254.

5. Proof of wilful irregularity, or fraud on the part of returning officers,

will invalidate their return, by depriving their official acts of the credit to

which they are otherwise entitled. lb.

G. The election return cannot be set aside, or the declared result of the

election avoided, by proof that persons entitled to vote were denied the right

to do so, unless the ward officers, in denying such persons the right to vote,

acted dishonestly or collusively, or unless it be proved, that such votes would

have been cast against the sitting members, and would have changed the

declared result. lb.

7. The- return cannot be set aside, or the declared result of the election

avoided, by proof that votes were cast by persons not entitled to vote, unless
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the officers, in receiving such votes, acted dishonestly or collusively, or unless

it be proved, that such votes were cast for the sitting members, and that the

rejection of them would have changed the declared result, lb.

8. The fact that the number of ballots did not exactly correspond with the

number of names checked on the voting list ; that persons, whose names were

checked, were denied the right to vote; that persons were, after refusal to

receive their votes, allowed to vote upon presenting written statements from

the registrars of voters (it not appearing what such statements contained)

;

that a person not an election officer was admitted l)ehind the rail (it not

appearing that he was there without right, or for an improper purpose), are

not sufficient to prove wilful irregularity, or fraud on the part of the election

officers, or to avoid the election return. Ih.

9. Where the petitioner was declared elected upon the ward returns by a

plurality of five votes, and, upon a recount by the aldermen, the sitting mem-
ber was returned by a plurality of five votes,— and the committee in recount-

ing the votes were unable from irregularities and errors on the face of many
of the ballots to ascertain how the aldermen reached that result, and it was

proved that there had been fraudulent voting, and irregularities at the election,

so that it was impossible to determine who had received a plurality of legal

votes, the election was declared void. Splaine v. McGahei/, 393.

GOVERNOR AND COUNCIL.

RECorxT OF Votes by.

1. It is the duty of the governor and council, upon application of a person

claiming an election as district attorney, to recount the ballots for that office,

duly sealed up and preserved (Pub. Sts. c. 7, 27, 31), which were cast in

towns, but not those cast in cities, and upon comparison of the ballots so

recounted with the other returns, to ascertain which of the persons voted for

appears to be elected. Opinion of Justices, 432.

2. After the governor and council have, upon the application of a person

claiming an election as district attorney, recounted certain ballots given for

that office, and have issued a certificate of election to the person appearing to

be elected, they have no power to recount other ballots. lb.

3. Under Pub. Sts. chap. 7, { 45, providing that the governor with five at

least of the council shall " examine " the returns of votes made by the city and

town clerks to the Secretary of the Commonwealth, under § 40, and issue his

summons to such persons as appear to be chosen, the governor has no power

to recount the votes. Opinion of Justices, 468.

HOUSE OF REPRESENTATIVES.

The occasions upon which the Senate or House of Representatives may
require the opinion of the justices of the Supreme Judicial Court, under the

provisions of chap. 3, art. 2, of the Constitution, stated and defined. Opinion

of Justices, 441.

For eligibility to, see Domicile, Naturalizatiox, 1, 2, 3, 4, 6, 7.

Representative.

ILLEGAL VOTES.
See Elections, 6, 7, 9, 10, 11, 12, 13.

Fraud and Illegal Voting.

INELIGIBLE CANDIDATE.

1. Votes cast for a person found ineligible by reason of non-residence, can-

not, in the absence of proof that they were cast with knowledge of the ineligi-

bility and with an intention on the part of the voters to throw away their
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votes, be regarded as blanks so as to entitle the candidate receiving the next

highest number of votes to the seat. Hinks v. Jones, 27.

2. Votes cast in a convention of Senate and House for the election of a

senator, for a person not constitutionally eligible to election, cannot be re-

garded as blanks, so as to elect the person receiving the next highest numl^er

of votes. Knotolton v. Rice, 80.

3. Where the seat of a representative has been declared vacant, on account

of the ineligibility of the member returned, it cannot be filled by the person

having the next highest number of votes, being less than a plurality. Bowker,

Pet. 282.

See to same effect, Editorial note, 28o, 286.

INHABITANCY.
See Domicile.

INTENTION OF VOTERS.

See Evidence, 14, 15, 16.

IRREGULARITIES IN ELECTION.

See Election, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 20, 21, 22, 23, 24, 25, 26.

Return of Votes, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15.

JUDGE.

A special justice of a police court is a "judge of any court of this Common-
wealth," within the 8th article of amendment of the Constitution, and therefore

cannot at the same time have a seat in the House of Representatives ; and

legally vacates his judicial office by accepting a seat in the House, and if he

continues to exercise the functions of a judge, may be ousted by an informa-

tion in the nature of a quo warranto. Commomcealth v. Hawkes (Sup. Jud.

Court), 445.

JUNIOR.

The word " Junior" added to a name is no part of the name, but merely a

word of description used as one mode of distinguishing persons of the same

name. Chapin v. Snow, 96.

See to same effect, Editonal note, 99.

LEGISLATURE.
See CorNciLLOR.

House of Representatives.

Senate.

MAYOR AND ALDERMEN.
See Aldermen.

Apportionment of Representatives.

MEETING FOR ELECTION.

See Elections, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26.

MEETING OF TOWN CLERKS.

See Clerk of Town.

MISTAKE IN COUNT OF VOTES.

1. Where the contestant and sitting member ran on the same ticket, and

each was given upon the returns from a town the same number of votes, the

sitting member was allowed to prove that only the votes upon the regular

ticket had been counted for him, and that 19 persons voted for him who did
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not vote the regalar ticket or for the contestant,— and thereupon it was held

that 19 votes should be added to those retnmed for him. Cummings v. Shum-
«t?ay, 41.

2. The fact that the vote for senator in a town was much less than that for

other candidates on the same general ticket, and fourteen less than the num-
ber of names checked on the voting list (it being conceded that the vote for

governor and lieutenant-governor was erroneously returned), will not, in the

absence of evidence connecting the error in the vote for governor and lieuten-

ant-governor with the senatorial vote, warrant the rejection of the re'um for

senator in that town, or the ordering of a new election. Leland v. Bi}d, 153.

See R p.COUNT of Votes.

MISTAKE IN NAME OF CANDIDATE.
1. Votes cast for " Luther Chapin of Ware " should be co-anted for Lntber

Chapin, Jr., of Ware, — where it appears that he was known to be a candidate

for the oflBce, — that his father, Lmher Chapin, lived out of the district, and was
therefore ineligible for election,— and that no other person of that name lived

in that town. Chapin v. i<notc, 96.

2. The word "junior" added to a name is no part of the name, but merely

a word of description nsed as one mode of distinguishing persons of the same
name. Ih. Editorial note,-^.

3. Votes cast for " Thomas T. Wright of Marblehead," for representative,

should be, in an election controversy, counted for Joseph T. Wright, upon proof

that there was no person named Thomas T. Wright in the district,— that no

person, except the petitioner, named Wright, eligible for election, then lived in

Marblehead, — that Joseph T. Wright was one of the regular candidates of his

party for that ofiSce, and that his name v,as printed "Thomas." instead of

" Joseph," on some of the ballots, by mistake. Wright v. Hooper, 100.

4. While any facts may be given in evidence tending to explain the inten-

tion of the voter reganling his vote, and his own testimony as to such facts

may be received, he should not be allowed to testify for whom he intended to

vote by his ballot. lb.

5. Votes cast for " L. D. CoggsweU " were found upon the evidence to have

been intended, and were counted for Lorenzo D. Cc^gswell. Coggswell v.

McSeil, 108.

6. Votes written and cast for " Jonas Champney " and " J. Champney "

were counted for the sitting member, Jonas A. Champney, upon proof that, up

to ISe^, he had always called himself and been called " Jonas Chamimey,"

that his name had been so entered upon the voting list, and that he had voted

and been assessed in that name, although his father, Jonas C. Champney, was

eligible to election. Arnold v. Champney^ 121.

7. Votes for " H. T. Holmes " were, upon the evidence, counted for Henry

T. Holmes. Holmes v. Haskell, 144.

8. Votes for George Bartholomesz will, in an election controversy, be counted

for George Bartholmesz, upon proof that the latter was a regular candidate of

his party, and that his name was by mistake printed Bartholomesz, upon a

split ballot, upon which it was intended to place the names of the regular

nominees of that party for representative. Hobbs v. Bartholmesz, 1S2.

9. By a well-established practice in this Commonwealth, in an election con-

troversy, where there has been an omission or mistake in the name, or in spell-

ing the name, of a candidate, on the ballots, upon proof of the identity of the

person for whom the ballots were intended, as by evidence of his residence,

profession or occupation, by the fact that he was known to be a candidate, and

no other person, to whom the name could be applied, was eligible, that tl»e
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ballots were printed and intended to be printed for him, or similar facts tending

to show for whom the ballots were intended, such ballots will bo counted for

such person. Ilood v. Potter, 217.

10. Votes cast in Saugus for Solomon D. Hood of Topsfield, were counted

for Salmon D. Hood of Topsfield, upon proof that the latter wag the rc-jular

candidate of his party ; that several of the voters of Saugus imderstood, from

a party canvassing for Hood, that his name was Solomon, and the name was
so reported to the printer of the ballots, who so printed it upon two forms of

ballots, which were used at the polls until the mistake was discovered ; that

there was no other voter in Topsfield named Ilood, beside the petitioner, and
that the petitioner had several times received and answered letters addressed to

him as Solomon D. Ilood. lb.

11. A ballot, upon which the printed names of the two regular candidates

of the party were erased by pencil, and the words '\fredrc p. Shaio" were

found by the committee, upon inspection, to be written in pencil, along the side

of the ballot, some of the letters being somewhat indistinct, will b3 counted

for Frederick P. Shaw, upon proof that he was a candidate at the election, and

that no other person, by name of Frederick Shaw, lived in the city, although

there was a person there named Franklin Shaw. Shaw v. Buc/cminsfer, 221.

12. Votes for *' E. E. Waterman " were counted for Eleasur E. Waterman,

upon the evidence. Sampson v. Waterman, 2.33.

13. It was decided, upon the evidence, that a vote for "Edwin Waldron"

should be counted for Edwin Walden. McGibbons v. Walden, 289.

14. Votes for "F. P. Merriam" of Middleton will be counted for Francis

P. Merriam of Middleton, in an election controversy, upon proof that the latter

is the only voter of the name in Middleton, was nominated under the name of

" F. P. Merriam," and that, at the election, his initials were used in one town,

on account of doubt as to his Christian name. Merriam v. Batckelder, 294.

If). Where there are several persons of the same name in the district, all

of whom are eligible to election as representatives, and one only of whom has

been designated as a candidate, ballots bearing that name are, in an election

controversy, by a reasonable intendment, without further designation, presumed

to have been cast for that candidate. Macomber v. Fisher, 311.

16. In a district composed of the towns of Westport and Dartmouth, votes

for "William P. Macomber" will be counted for William P. Macomber of

Westport, although there is another person of that name in Dartmouth, eligible

to election, upon proof that William P. Macomber of Westport was a regularly

nominated candidate ; that it was understood by both parties that the candidate

that year should be from Westport ; and that it was the intention of the voters

to vote for him. lb.

17. Votes written for Tlenry P. Baker" and "F. P. Baker" will be

counted for Henry Augustus Baker, upon proof that, in the town where they

were thrown, he was generally known and called Henry Paul Baker (Paul

being the name of his deceased father) ; and that at the election in that town,

two voters asked the clerk what Baker's name was, and upon being told

" Henry Paul," were seen to write upon their ballots. Baker v. Hunt, 378.

18. Votes for " Ilenry Baker" and " Henry A. Baker" will be counted for

Henry Augustus Baker, although a Henry Austin Baker lived in the same town

and was eligible to election, and although the local newspaper by mistake pub-

lished the name of Henry Austin Baker as one of the candidates at the nomi-

nating caucus, and in the same item twice gave the name as Henry A. Baker^

— it appearing that the latter was not a candidate for election, and that Ilenry

Augustus Baker was the regular candidate of Ms party. lb.
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19. But a canvassing board, whose duties are purely ministerial, cannot

receive or consider evidence of extrinsic circumstances, but is confined to the

record of votes returned and laid before it; and mandamus will not lie to

compel the board to count votes for " L. Clark " for Leonard Clark, one of the

candidates for county commissioner. Clark v. Board of Examiners (Sup. Jud.

Court), 456.

20. The difference in this respect between a mere canvassing-board, and a

tribunal empowered to try election controversies and decide the title to the

oflBce, stated. Editorial note to Wright v. Hooper, 105.

21. Law regarding mistake in name of candidate, and evidence competent

to prove for whom an incorrectly expressed vote is intended, stated. 76., 102-

105.

MOTION NOT TO SEND REPRESENTATIVE.
See Elections, 17, 18.

NAME ON BALLOT.

See Mistake ix Name of Candidate.

NATURALIZATION.
1. A certificate of the naturalization of the sitting member, issued by a

competent court, and admitted to be genuine, is conclusive upon the question

of his citizenship. Quirk v. McDonald, 229.

2. Upon the question whether the sitting member was a citizen, evidence

that the certificate of naturalization, issued by a competent court, was obtained

by fraudulent representations, as to the length of his residence in this country,

is incompetent. lb.

3. Naturalization is a judicial act ; certificate of naturalization is conclu-

sive evidence of citizenship in election controversies; informal record of

naturalization proceedings will not impair the certificate granting citizenship

;

what may be shown in an election controversy to impeach the certificate of

naturalization. Editorial note, 231, 232.

4. AVhere the representative returned, depended for eligibility as a citizen,

upon the naturalization of his father, while he was a minor. It was held that

the certificate of naturalization issued to the father was conclusive upon the

question whether his primary declaration was made in a court of competent

jurisdiction. Filkins v. Spillane, 331.

5. While it will be presumed that an alien bom person, voting at an election,

has been naturalized, the presumption is overcome by proof that he had not

been in the country the required length of time to be entitled to naturalization,

neither the voter himself nor his certificate of naturalization being produced

before the committee; and his vote should be rejected. Whitaker <Sf Cum-

mingsy 360.

6. Under the Constitution an alien must be naturalized before he can become

eligible as a member of the house of representatives ; but a person, othenvise

qualified, who is naturalized within the year preceding his election, is eligible

as a representative. Opinion of Justices, 435.

7. The above opinion was followed by the house of representatives. Osborne

V. Hallinan, Hayden v. Jenkins, 306.

NOTICE OF MEETING FOR ELECTION.

See Election, 19, 20, 21, 22, 23, 24, 25, 26.
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NOTICE OF PETITION CONTESTING SEAT.

Publication of notice of a petition involving the election of a representative

is not necessary under the statute requiring the publication of petitions SkOtct-

ing the rights or interests of individuals or private corporations. Pease v.

RoweU, 108.

OFFICER DE FACTO.

1. WTiere, from the refusal of a person elected as constable in town meeting

to accept the office, the question arises whether a vacancy exists in the oflBce,

so that the selectmen can fill it by appointment, or whether the former incum-

bent holds over, and the selectmen proceed to make an appointment, and the

person so appointed assumes the duties of the office, such person is at least a

constable de facto, and as such can serve the warrant for the town meeting.

Birdx. Merrick, 115.

2. An election will not be set aside where full notice, as required by the vote

of the town, has been given, merely because such notice may have been served

by a person who was not de jure a constable. lb.

See to same effect. Editorial note, 119.

OPINION OF JUSTICES OF SUPREME JUDICIAL COURT.

Upon what occasions the opinion of the justices of the Supreme Judicial Court

may be required by either branch of the legislature, under chap. 3 of article 2

of the Constitution. Opinion of Justices, 441.

PARTIES TO PETITION.
See Practice, 6, 8.

PASTER ON BALLOT.

1. A ballot, in which the name of the regular candidate for senator was
covered by a paster, loosely attached, bearing the name of Jeremiah Cla, the

end of the paster, evidently containing the last two letters of the name Clark,

having been torn off, should be counted for Jeremiah Clark, who was the reg-

ular candidate of the opposing party for that office. Clark v. Salmon, 191.

2. Where, on ballots for state officers, containing the printed name of Jere-

miah Clark, for senator, there was written, in pencil upon the margin, at the

bottom of the ballot, " W. F. Salmon, senator," the name of Clark not being

erased ; — or where a strip was securely attached, by pins, just below the

name of Clark, on which was printed, for senator, etc., WiiUam F. Salmon,

such strip not covering the name of Clark, so that, on each baUot, the names

of both candidates for the office appear ; — the vote cannot be coimted for

either candidate. Ih.

3. "Where, on a ballot for state officers, upon which the name of Salmon
was printed, as the regular democratic candidate for senator, the name of

Clark, who was the regular republican candidate, was pasted over the name of

the candidate for some other office than that of senator, leaving the name of

Solomon, for senator, unimpaired, — there being on the paster no designation

of the office for which Clark was named, — the vote cannot be counted as a

vote for Clark, for senator, but will be counted for Salmon, lb.

4. Where on the ballot, the title to the office for which a person is a candi-

date, — that of- representative, is wholly or partially obliterated by a paster

for senator pasted on the ballot, the ballot will be counted as a vote for repre-

sentative for the person named, — the presumption being that the voter in-

tended to vote for such person for representative and not to have his vote inop-

erative. Chappelle v. Prince^ 396.

5. Construction of defective ballots ; — erasures on ballots ; — omission to

erase printed name ; — pasting name in wrong place on ballot ;— votes with no

designation of office. Editorial note to Clark v. Salmon, 194-196.
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1. A voter, who, for some three months previous to Sept. 23, 1867, had been

assisted by the town to the extent of $23, on account of his wife's sickness,

and had, eight years before, received $15, when four of his children died in

one month, which latter sum he had repaid, and after September 23d had not

been assisted, and was able, if well,* to take care of himself, was held not a

paui^er, and his vote should be counted. Shaw v. Abbott, 139.

2. A voter in Middleborough, living with a woman not his wife, who had two

children, was able to support himself, but the woman was unable to support

herself, and the town of Carver, in which they all had a settlement, employed

a neighbor to give him and his family $1.00 per week, which was regularly

paid to them, mostly in provisions ; it was held that he was a pauper and not

qualified to vote. lb.

3. By the 3d article of amendment to the Constitution, the disqualification

of pauperism is not required to have ceased to exist for any definite period of

time, in order to entitle a man actually free from such disqualification, and

otherwise qualified, to exercise the right of suffrage. Opinion of Justices^

453.

PETITION CONTESTING ELECTION.

See Amendment to Petition.

Notice of Petition contesting Seat.

Practice.

PETITION FOR RECOUNT OF VOTES.

See Recount of Votes.

PRACTICE.

1. At the general election in which 44 representatives were to be elected

from Boston, the representative whose seat was controverted, — Jones, — was

elected with 42 others, the two next highest, Ilinks and Cornell, having the

bame number of votes, so that there was no choice of the 44th member. At a

subsequent election to fill the vacancy, another person, one Conley, was elected.

In a petition by Ilinks and Cornell against Jones and Conley, it was claimed

that Jones was ineligible, so that both petitioners were elected at the general

election, and Conley's subsequent election was void. It was held that Jones

could not introduce evidence that there were informalities or illegal proceed-

ings in certain wards at the general election, rendering the election in those

wards void, and thereby so changing the result that other persons than the

petitioners would be the next highest candidates to those returned as elected,

as his right could not be affected by such evidence. Ilinks v. Jones, 27.

2. Publication of notice of a petition involving the election of a representa-

tive is not necessary under the statute requiring the publication of petitions af-

fecting the rights or interests of individuals or private corporations. Pecne v.

Rowelly 108.

3. Under a general allegation, in a petition, that the petitioner received a

plurality of votes cast, he can file specifications before the committee, setting

up fraudulent conduct on the part of the selectmen of certain towns in the dis-

trict, and claiming that by reason thereof the entire vote of those towns should

bo rejected, so that he would have a plurality of all the remaining votes cast

in the district. Palmer v. Howe, 145.

4. It seems that a claim for a seat in the senate should be made by a peti-

tion, stating the ground upon which the seat is claimed ; but where the petition

does not state such gi-ound, the petitioner may be allowed to file specifications

alleging it. Jenks v. Uaycs, 198.
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5. Evidence of irregularity, in the election, or in the return, or ascertain-

ment of the result, will be considered, although such irregularity is not ex-

pressly alleged in the petition. Stimpson v. Breed, 257.

6. Action can be taken, upon a petition for a seat as representative, alleging?

the ineligibility of the sitting member, although the contestant is himself ineli-

gible to the office. Jenkins v. Shatc, 266.

7. Qucere : whether, under a petition for a seat as representative, not ask-

ing for a recount of votes, the petitioner can, at the hearing, request such a

recount. Scril^tier v. Keyes, 296.

8. It is not necessary that the party claiming the seat, or entitled to it, if

the sitting member is ousted, should bring the petition for the seat, or even

sign it with others. Claflin v. Wood, 3-53.

PRIVILEGE OF SECRECY IN VOTE.

See VoTZK, 4, 5, 6, 7, 8.

PUBLICATION OF NOTICE OF PETITION FOR SEAT.

See Notice of Petition contesting Seat.

QUALIFICATION OF VOTERS.

See Domicile, Nattralization, Pauper, Registration of Voters, Tax.

QUALIFY, FAILURE OF REPRESENTATIVE ELECT TO.

See Representative in the Legislature, 4.

RECORD OF VOTES.
See Election.

Return of Votes.

RECOUNT OF VOTES.
By Aldermen.

1. "UTiere the ballots cast at an election, in certain wards in a city, were not

transmitted to the city clerk, by the constable in attendance at the election, nor

by one of the ward officers, other than the ward clerk, and the ward clerk did

not retain custody of the seal, as required by Acts of 1863, chap. 144, § 2

(Pub. Stats., chap. 7, ^ 28), but the ballots were returned by the clerks of the

wards, or other unauthorized persons, and the ward seals were returned, with

the ballots, to the city clerk, although there was no evidence of fraud, or tam-

pering with the ballots, it was held, that such failure to comply with the statute

regarding the return and preservation of ballots, deprived the aldermen of any

right to recount such ballots. Datis v. Mi.rphi/, 177.

2. "Where the written notice, on the part of ten or more citizens of any ward,

required for a recount and examination, by the aldermen, of the votes cast in

the ward, is not given to the city clerk within the time provided by law, the

aldermen have no right to recount such votes. lb.

3. Under chapter 376 of the Acts of 1874, §^ 27 and 42 (substantially Pub.

Stat., chap. 8, ^§ 10 and 11), the time within which a petition for a recount of

votes can be received, and acted upon, expires with the adjournment of the

meeting of the clerks. Haskell v. Closson, 233.

4. A recount of votes, in a ward of a city, by the aldermen, after the time

fixed therefor by law, is illegal and void ; and the rettim of the election, as

amended by the result of such recount, cannot be regarded as the true retura

from the ward. I b.
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ft. Under Pub. Stats., chap. 7, § 36, the board of aldermen of a city, upon
a proper statement in writing by ten or more qualified voters of any ward, filed

with the city clerk within three days following any election, has the jurisdic-

tion and authority to open the envelope containing the ballots thrown at the

election, and recount the same, including those for the oflBces of sheriff and
district attorney. Opinion of Justices^ 468.

6. Under Pub. Stats., chap. 7, ^ 36, providing for the filing by ten or more
qualified voters of a city, of "a statement in writing that they have reason to

believe that the returns of the ward officers are erroneous, specifying wherein

they deem them in error," — a statement that the signers have reason to be-

lieve that the returns of the ward officers are erroneous in regard to certain

officers mentioned, is sufficient lb.

By Governor and Cor noil.

7. It is the duty of the governor and council, upon application of a person

claiming an election as district-attorney, to recount the ballots for that office,

duly sealed up and preserved under the statute of 1874, chap. 376, 42, 46,

47 (Pub. Stat., chap. 7, ^) 27, 31), which were cast in towns, but not those cast

in cities, and upon comparison of the ballots so recounted with the other re-

turns, to ascertain which of the persons voted for appears to be elected. Opin-

ion of Justices, 432.

8. After the governor and council have, upon the application of a person

claiming an election as district-attorney, recounted certain ballots given for

that office, and have issued a certificate of election to the person appearing to

be elected, they have no power to recount other ballots. lb.

9. Under Pub. Stats., chap. 7, § 45, providing that the governor, with five

at least of the council, shall "examine " the returns of votes made by the city

and town clerks to the secretary of the Commonwealth, under section 40, and
issue his summons to such persons as appear to be chosen, the governor has

no power to recount the votes. Opinion of Justices, 468.

By the Senate or House Granted.

10. Where two-thirds of the votes cast for representative in a town meeting

were counted by the clerk alone, during the time when the meeting, attended

by 1,000 citizens, was engaged in an angry contest over the question of striking

the clerk's name from the jury list, and so great confusion and disturbance

existed that the moderator lost v on<Tol of the meeting, and finally declared it

dissolved before the question couid be settled, — it was held by a majority of

the committee (a minority dissenting) , that the votes should not be recounted, —
but the house accepting the minority report, ordered the committee to recount

the votes. Monroe v. Cummings, 212.

11. "Where the election for representative was reported to have resulted in a

tie, and, in one town in the district, 180 votes were returned, as cast for repre-

sentative, while only 152 names were checked upon the voting list in the town,

it was held sufficient ground for making a recount of the votes in the district.

Maxwell V. I'incent, 225.

12. Where votes cast in a ward, forming part of a representative district,

were, in good faith recounted by the aldermen, after the time prescribed by

law, and such recount showed that the petitioner had a plurality of the votes in

the district, instead of the sitting member, who had a plurality according to

the original return, the house (against the report of the majority of the com-

mittee on elections) ordered a recount of the votes for representative in the

whole district. Upon such recount the petitioner was found to be elected, and

the seat was given to him. Haskell v. Closson, 233.



INDEX. 537

Recount of Votes — Continued.

13. Where, after the count of votes for representative in a town, before the

declaration of the result, a recount of those votes only was made hj the select-

men, and an error found in the original count, amounting to a greater number
of votes than the plurality by which the sitting member was retunicd as elected

senator in the district, the votes for senator in that town will be recounted by
the senate, Clapp v. Sherman, 307.

14. Where, at the election of representative, in a district composed of the

city of Haverhill and town of Methuen, the petitioner was elected, according

to the original coimt, but the votes of Haverhill were afterwards, upon
petition, recounted by the aldermen, and by the recount the sitting member
was returned as elected by a plurality of three votes in the district, the votes

of the district were recounted by a majority of the committee.

The chairman of the committee su])mitted his views, as a minority, that a

recount of the votes in part of a district, l)y the proper authority, in the al)sence

of evidence tending to throw suspicion upon the returns of the other portion of

the district, affords no reasonable ground for the house of representatives to

recount the votes of the balance of the district. Kimball v. Tilton, 315.

15. Where the petitioner was declared elected by the ward returns of a city,

and the votes were afterwards, upon petition, recounted by the aldermen of the

city, and the sitting member found by the recount to have a plurality of three

votes, the house, against a report of the majority of the committee, ordered

the votes recounted ; the minority of the committee reporting in favor of a

recount, on the ground that the original count by the ward officers was care-

fully made ; that in the recount by the aldermen there was reason to suppose

that certain votes for Dr. Bowker " and " H. L. Bowker " were not returned

by them as so cast, but, if returned at all, were classified with fourteen votes

returned as cast for " all others "
; that other persons assisted the aldemien in

making the recount ; and that there was a dispute as to how many votes were

upon the recount returned as cast for " all others." Bowker v. Bund, 320.

16. Where the ballots in one town were sorted into four different bundles,

and each bundle counted by a different person, no one person verifying the

count, — the votes of that town will be recounted by the house of representa-

tives. Hillman v. Flanders, 338.

17. Where the vote of a town as first counted Avould elect the petitioner, and

by a recount four less votes were found for him, so that the sitting member
was returned by a plurality in the district, — the committee, considering it

probable that a mistake was made in the count, recounted the votes of that

town. Clajlin v. Wood, 353.

18. The fact that the board of aldermen of a city constituting a senatoiial

district recounted the votes cast for senator at the same time and in the same

room where and when they were recounting the votes cast for representatives to

the general com*t, the names of senator and representatives being on the same

general ticket, no committee of the board, and no one member thereof counting

all the votes cast for senator, but where the votes were distributed in parcels to

members of the board "acting by twos," such members giving the results of

their counting to the city clerk, who footed and declared the aggregate result,

which was not verified by any member of the board, Avill warrant a recount of

votes cast for senator by the senate. Allen v. Croxoley, 368.

19. Where a mistake was proved to have been made in adding votes cast

for representatives, in taking the figure 11 for two ones (1.1.) making a differ-

ence in the result of . 9 votes against the petitioner (the election having been

declared a tie), the votes will be recounted. Foster, Pet. 377.

20. Where the votes in a town were counted by the town clerk alone, during

the election, until two-thu-ds of the whole were counted, and the remainder

were counted, some by the clerk and some by one of the selectmen, neither
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verifying the other's count, and a mistake of ten votes was admitted to have
been made in the announcement of the vote for the petitioner, owing as the

clerk admitted in a letter to a newspaper to " hurrying to make the announce-

ment," it was held, although no objection to the mode of counting was made
at the meeting, the votes should be recounted by the house of representatives.

Baker v. Hunt, 378.

By the Senate or House Refused.

21. The right of recounting votes will be exercised only upon satisfactory

preliminary proof of such substantial facts or well grounded causes of suspicion

as would induce strong conviction that fraud or mistake, prejudicial to the

contestant, might appear upon such examination ; and in the absence of such

preliminary proof, the returns of the city and town officials, as sworn officers,

should stand as correct. Rice v. IVelch, 128.

22. The mere statement that the contestant and othsrs have strong reasons

for believing that important errors were made in the return of votes, the correc-

tion of which would change the result ; that the c ontestant was chcted and a

count of votes would so show ; and the fact that tho votes at the municipal

election in Cambridge had been counted by the sam2 persons wh:) counted the

votes for councillor, and in several cases errors were found in their count of

votes at such municipal election, are insufficient reasons for a recount of votes

for councillor. lb.

23. In the absence of any proof or evidence of fraud in the acts of the elec-

tion officers, or of illegality in the manner of calling, holding, or conducting

the meeting at which the election u held, or in the manner of ascertaining the

result, unless the petitioner shows a reasonable ground for supposing an error

in the count, as made and returned l)y the election oflicers, other than the mere

fact of there being but a few votes between the numljer cast for the contestant

and the sitting member, the votes will not be recounted. Burt v. B(ib')itt, 174.

24. Where the votes cast at an election, in a town, arc not preserved in the

manner required by law, but, after the adjournment of the meeting, are taken,

in a ballot-box, into another room, by the selectmen, then tied up ia a paper,

put in an unlocked closet, and, a day or two later, sealed up, but not delivered

to the town clerk until within a day or two previous to the hearing before the

committee of the house of representatives, such votes have not been preserved

in such a manner as to justify a recount by the house of representatives.

Davis \. Murphy, 177.

25. Where the votes cast, in certain wards in a city, were not preser\-ed and

transmitted to the city clerk, in the manner required by law, but were trans-

mitted l)y unauthorized persons, with the ward seals enclosed with them, and

aftenvards were recounted by the aldermen, without authority, by which

recount the declared result of the election was changed, the committee refused

to count the votes, and allowed the declared result to stand. lb.

23. The mere fact that the sitting member was given, by the returns of

votes, only seven plurality over the petitioner, and that the petitioner claims

that a recount of the votes would show a plurality in his favor, will not justify

a recount by the house of representatives. Auitin v. Stcett, 189.

27. The fact that the votes in a tovra were, in p-ort at least, counted by only

one of the selectmen, and the coincidence that, although there were a numl)er

of split tickets in the field, the vote for each of the two candidates for senator

was returned as exactly the same as for each of the two candidates for gov-

ernor, will not, in the absence of evidence of illegality, fraud, error, or reason-

able ground for supposing either of them to exist, justify a recount of the votes

for senator. Graves v. Edson, 196.
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28. The facts that a person, who was not an election officer, counted the

votes, after they had been counted by one of the selectmen, — the others bein^

present at the polb, and the result of the count being: the same, — and tliat the

petitioner received less votes than the other candidates of his party, for other

offices, upon the same ticket, are not samcient ground for a recount of votes by
the house of representatives. McMamia v. Fairbanks^ 215.

29. The fact that the sitting member was returned, with a plurality of only

five votes, and that the petitioner claimed that one of the votes ca^^t was
illegal, and that there were rumors of other errors, which he could noJ trace to

any reliable source, — no eviden'.e being introduced and no claims of fraud

made, — will not justify a recount by the house of representatives. Greene v.

Bridg^many 216.

30. The fact that the sitting member was returned, as elected, by a pinralitj

of only six votes, and that, in one town in the district, the ballots were comted
by two of the voters, invited by the selectmen to perform that service, no
objection being made during the meeting to that manner of counting, will not

justify a recount of the votes. Slate v. Gree», 226.

31. The fact that, in a recount by the aldermen, of votes for member of

Congress, voted for upon the same ballot with candidates for representative, it

was discovered that two rolls of ballots, each marked as containing lOO straight

tickets, in fact contained, one only S8, and the other only 78 ballots, is insuf-

ficient ground for a recount of votes, by the house of representatives, where

the plurality of the sitting member was 134, and there was ho evidence, from

which the house can infer that other mistakes were probably made, the correc-

tion of which would change the declared resxilt of the election- Toy/or v. Cor-

ner/, 228.

32- Where no reason is assigned in a petition for recount of Totes, aad the

petitioner declines to offer any evidence in support of his petition, the house of

representatives will not recount the votes. Carr v. Haickea, 229.

33. The fact that the original declaration of the rote of a ward, for repre-

sentative, made by the warden, at the close of the polls, was erroneous, ard

that, thereupon, the ward officers immediately recounted the votes, finding

seven more for th:j sitting member, and one less for the petitioner, than de-

clared, and verified the recount by another count, is insufficient ^ound for a

recount of votes, by the house of representatives. Stimpson v. Breed, 257.

34. Evidence that the same ward officers, at the subsequent municipal elec-

tion, made several errors in counting the votes for city officers, is of doubtful

admissibility, and even if the fact is proved, is insafi»aeat ground for a recount

of votes for representative. lb.

35. The facts, that the sitting member was returned as elected by only

eleven plurality, that as the votes were first announced, in one of the towns in

the district, he had but seven plurality, and that, owing to a scarcity of printed

ballots in that town, many of the votes for the petitioner were written in lead-

pencil, are not sufficient ground for a rv.count of the votes by the boose oC

representatives. Morse v. Lonergan, 283.

36. The facts that the sitting member was returned in a district, compoeed

of a ward in a city, as elected by a plurality of one or two votes ; that, within

the proper time, ten citizens petitioned the aldermen for a recount, which was

refused upon very technical, if not insufficient, grounds ; and that the final

return of the vote, by the ward officers, differed from the first declaration of

the rote, was held, by a majority of the committee, as insufficient to justify a

recount of the votes, by the house of reprv^sentatives, in view of the fact that,

after the first count, and declaration of the vote, upon a doubt as to its accu-

racy, all the votes for representative were carefully recounted, by all the ward

officers, and the result found as finally returned. Mc Gibbons v. IValden, -289.
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37. The fact that, at the city election, Immediately following the election

of representatives, a recount of votes for certain city officers was made by the
aldermen, and showed that few, if any, of the returns made by the ward oflB-

cers at such city election were correct, and that, at the election of representa-

tives, in some cases partial counts of votes were made, by one ward officer, and
were not verified by any of his associates, is insufficient prround, even if proved,

for a recount of votes for representatives, by the house of representatives.

Scribner v. Keyes, 296.

38. The fact that the votes for representative were counted by a number of

ward officers, and the count of one officer was not always verified by the

others, and that, at the subsequent city election, the same officers made a num-
ber of gross errors in counting votes, will not, if proved, be sufficient ground
for a recount of votes by the house of representatives. Prescott v. Grossman,
303.

39. The fact that the aggregate vote returned, in a senatorial district, for

governor exceeds, by 233, the aggregate vote returned for senator, will not

justify a recount of votes for senator. Clapp v. Sherman, 307.

40. Where votes for senator in one town in a senatorial district are recounted*

votes in the other towns in the district will not be recounted in the absence of

proof tending to impeach the records and returns in those towns, the presump-

tion being in favor of their accuracy. And this presumption attaches to the

several returns, and not simply to the aggregate. lb.

41. Where votes have, upon petition, been recounted, by the board of

aldermen, such recount must stand, unless it is shown that, in such recount,

clerical or other errors were made ; that there was carelessness or fraud ; or

that some other cause existed, which in the case of ward or town officers, in

the primary count, would have been good ground for a recount ; and the votes

will not be recounted by the house of representatives, merely because the

recount by the board of aldermen differed from the original count, and changed

the originally declared result. O'Connor v. Locke, 310.

42. The chairman of the committee submitted his views, as a minority, that

a recount of the votes in part of a district, by the proper authority, in the

absence of evidence tending to throw suspicion upon the returns of the other

portion of the district, affords no reasonable ground for the house of represen-

tatives to recormt the votes of the balance of the district. Kimball v. Tilton,

315.

43. Totes for representative will not be recounted by the house of repre-

sentatives merely because the petitioner believes there may have been error in

the original count, Mulchinock v. Jenkins, 319.

44. The mere fact that a town clerk after making out his record of the

votes, writing out the numbers and the figures after them, afterwards thought

one figure was indistinct and erased it and wrote the figure again over the

erasure,— is not such an error or change in the return, as will justify a recount

of the votes by the house of representatives. Hillman v. Flanders, 338.

45. Where the votes for representative were counted by the town clerk and

one selectman, each verifying the count of the other
;
and, owing to irregu-

larities in the election in allowing voters after depositing ballots for representa-

tive in the box for ballots for other officers to return to the polls and deposit

ballots for representative in the proper ballot-box, it would be impossible to

ascertain the true result of the election by a recount, the votes will not be

recounted by the house of representatives. Ames v. Beebe, 346.

46. The fact that it appeared by the returns that the petitioner (the demo-

cratic candidate) received less votes than the combined votes of Butler and

Adams (the democratic candidates for governor), in one town, and thought
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there must be an error in the count, is not sufficient ground for a recount.

Cushhig, Pet. 352. *

47. The fact that the board of aldermen of Boston consumed not more than

one hour in recounting the ballots cast in the district for senator, will not jus-

tify a recount by the senate. McMahan v. McGeough, 370.

48. The fact that the board of aldermen of Boston has frequently, in the

past, changed the results of elections, as declared by the precinct and ward
officers, by recounts of the ballots cast, will not, in the absence of evidence

that the board of aldermen for the year in which a controverted election is

held habitually miscounted ballots, justify a recount of the vote for senator by
the senate. lb.

49. The senate will not recount the ballots cast for a senator in one of the

Suffolk districts, because there is a possibility that a recount by the board of

aldermen of Boston was erroneous and wrong. lb.

50. Rule that votes will not be recounted merely because the plurality is

small reaffirmed. lb.

51. Where two reputable persons, not selectmen or sworn, assisted in count-

ing the votes, — all votes, however, either during the election, or at its close

and before the vote was declared, having been counted by the selectmen, — it

was held, that while the practice of allowing unsworn and unofficial persons to

handle and count the ballots was censurable, it is not sufficient ground for a

recount of the votes by the house of representatives. Harris v. Richardson,

372.

52. It is well settled that in the absence of proof or evidence of fraud in the

acts of the selectmen, or of illegality in the manner of calling, holding, or con-

ducting the meeting at which the election is held, or in the manner of ascer-

taining the result, unless the petitioner shows a reasonable ground for supposing

an error in the count, a recount of votes by the senate will not be made. Col-

lins V. Cogsicell, 390.

53. The fact that the votes of a city, composing part of the district, were re-

counted by the aldermen upon petition, and by the recount the originally de-

clared result of the election was changed, will not justify a recount by the

senate of votes in the towns in the district, in the absence of doubt regarding

the accuracy of the town returns. lb.

54. The fact that in a town, the actual counting of the votes was done by
only one selectman, selected for that duty, the other selectmen participatmg in

the sorting and adding of votes, will not, in the absence of doubt regarding the

accuracy of the count, justify a recount of the votes by the senate. lb.

IjNArTHORIZED RECOUNT.

55. Where, after the election, the ballots were placed in a bag, and deliv-

ered to the town clerk, who placed them in the town safe, to which several per-

sons had keys, and the ballots remained there, more or less exposed to tamper-

ing, until February 13, when one of the selectmen, needing the voting list,

which had been illegally sealed up with the ballots, opened the bag and with-

drew the list ; and on the evening of that day, the town clerk, with the assist-

ance of others invited by him, took the bag from the safe, which he found

unlocked, tore it open, and recounted the votes for representatives, finding a

large discrepancy between the result and that declared at the election, and then

verifying his recount by another count, and neglected to destroy the ballots as

required by law, — it was Jield that such recount was unauthorized and illegal,

an outrage upon the rights of the returned member, and entitled to no weight

;

and the persons engaged in it were censured by resolution of the house. In

re Recount in Westjield, 333.
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Recount by Ward Officeks.

56. Where the votes were counted every hour durinfr the election by the

warden, who did not submit every parcel of votes to the ward clerk for re-

count, and did not do the figurin.:?, but left it entirely with the clerk, to enter

upon the record the number counted in the difFerent parcels, and after the polls

closed took the votes home, leaving them in a room with several persons for

ten minutes while he was away, and afterwards tying them up in bundles and

putting them in a basket, and taking the basket to a store, where it was left

twenty minutes, and afterwards taking it home, and an hour later at home, in

ijresence of some of the ward officers and other persons, recounting I'le votes

for representative, — the recount changing the result and showing that the peti-

tioner was elected, — it was held, although a recount by the committee con-

firmed the second count by the warden, — the first count and declaration at the

polls must stand as the true result, and the petitioner was given leave to with-

draw. Bean v. Tucker, 89.

REFRESHMENTS.
See Bribeky and CoRRrPTiox.

REGISTRATION OF VOTERS.

1. A person cannot be registered as a voter after the expiration of the time

fixed by law, and if not qualified then he has no legal right to vote, so that

where a person does not pay the tax, necessary to qualify him as a voter, until

the day of election, the payment is made too late to entitle him to vote at such

election, and his vote, if cAst, must be rejected. Claflin v. Wood, 353.

2. When the name of a person is not on the voting list, and he has not

asked to have it placed there, he has no right to vote, and if he votes, his vote

should be rejected. Whitaker 1$ Cummings, 360.

3. Where a qualified voter has been improperly refused the right to register

or vote, and has done everything in his power to exercise that right, and his

vote, if it had l)een received, would have changed the declared result of the

election, the election must be declared void. Baker v. Ilunt, 378.

4. The fact that a person's name is on the voting list when the meeting

is opened and the voting commences is prima facie evidence of his right to

vote, riams v. Whitcomb (Sup. Jud. Court), 404.

5. No action lies against the selectmen of a town for refusing to put upon

the list of voters therein the name, and rejecting the vote, of one who was not

a legal voter, although the proof produced by him to them was sufficient to

establish prima facie his right to vote; and they may prove at the trial that

in fact he was not a legal voter. Lombard v. Oliver (Sup. Jud. Court), 422.

REMOVAL OF RESIDENCE.
See DoMiciLB.

REPRESENTATIVE IN CONGRESS.

The qualifications of representatives in Congress are fixed by the Constitu-

tion of the United States, and a state has no power to add to or change such

qualifications by requking that a representative shall be an mhabitmt of the

district from which he is elected. Gov. Andrew's veto message of li'62, 4*)5.

REPRESENTATIVE IN THE LEGISLATURE.

Appointment of Representatives.

1. Under the twenty-first article of amendment of the Constitution, the

mayor and aldermen of Boston, In the county of Suffolk, and the county

commissioners In other counties, are empowered to apportion the number of
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representatives assiirned to the connty araonfr tbe representative districts formed

by them, under said article, as well as to form the districts ; and their doings

and returns in the premises are conclusive, and cannot be revised by the house

of representatives in judirin^? of the returns of elections and qualifications of

its members. Opinion of Justices, 409.

To same effect, see Lothrop, Pet. 49.

Eligibility.

2. "Where a representative, during the recess of the legislature, was ap-

pointed by the supreme judicial court clerk of that court, of the court of com-

mon pleas, and of the county commissioners for the county of Middlesex, to

fill a vacancy, and qualified for, and assumed the duties of that office, although

he resigned the office before the legislature reassembled, it was held that under

Art. II. of chap. 6 of the Constitution, by the assumption of the office of clerk,

he vacated his seat as representative. In re Grijin, 71.

3. A special justice of a police court is a "judge of any court in this Com-
monwealth (except the court of sessions)" within the eighth article of the

amendment of the Constitution, and therefore cannot at the same time have a

seat in the house of representatives. Commomcealth v, Haickes (Sup. Jud.

Court), 445.

Such a judge, as the eighth article of amendment of the Constitution of the

Commonwealth declares shall not have a seat in the house of representatives,

legally vacates his judicial office by accepting a seat in the house, and, if he

continues to exercise the functions of a judge, may be ousted by an informa-

tion in the nature of a quo tcarranto. 96.

For qualification of citizenship, see Naturalization.

For qualification of inhabitancy, see Domicile.

Failure to Qualify.

4. "Where a member elect of the house failed to qualify, and, after an order

of the house that the committee ascertain whether he intended to qualify, and

if he did not, to consider the expediency of declaring the seat vacant, an invi-

tation was sent to him by the committee to state his intention, to which he

made an indefinite answer, the house declared the seat vacant and ordered a

new election. In re Draper, 143.

RESIDENCE.
See Domicile.

RETURN OF VOTES, RECORD, AND TRANSCRIPT.

Presumption of Correctness.

1. The official returns of an election are prima facie correct, and the bur-

den of proof is upon the petitioner, to show fraud or mistake. Barr, Pet.

254.

2. Proof of wilful irregularity, or fraud on the part of returning officers,

will invalidate their return, by depri^^ng their official acts of the credit to

which they are othenvise entitled. lb.

3. The election return cannot be set aside, or the declared result of the

election avoided, by proof that persons entitled to vote were denied the right

to do so, unless the ward officers, in denying such persons the right to vote,

acted dishonestly or collusively, or unless it be proved, that such votes would

have b2en cast against the sitting members, and would have changed the de-

clared result. 1 b.

4. The return cannot be set aside, or the declared result of the election

avoided, by proof that votes were cast by persons not entitled to vote, unless
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the officers, in receiving such votes, acted dishonestly or collasively, or unless

it be proved that such votes were cast for the sitting raombers, and that the

rejection of them would have changed the declared result, lb.

Irregularities not Avoid.

5. An election will not be invalidated merely on account of the subsequent

neglect or irregularity on the part of election officers in making up the returns,

if the will of the voters legally expressed can be ascertained with certainty.

Johnson v Cole, 36

6. The provisions of the Act of 1857, chap. 311, ^ 5 (snbstantially the same

as Pub Stats., chap. 8, $8), regarding the mode of recording the result of the

election, and making and .sealing up in open town meeting a true transcript of

the record of the result, and delivering the same to the clerk, are directory,

rather than mandatory, and not conditions upon which the right of the voters

to be represented depends. lb.

7. So, the opening by Ihe town clerk of the envelope sealed in open town

meeting, and exhibiting the transcript to a selectman of another town in the

district and then rescaling it, — making the record and transcript after the

adjournment of the town meeting instead of in open meeting, — making up
the record after adjournment of town meeting, and carrying to the meeting of

the clerks on the following day, an attested copy not signed by the selectmen

or sealed up, — making up the record on the second day after the town meet-

ing, and then drawing up a statement of the votes for representatives, signed

by a majority of the selectmen and by the clerk, sealed up and delivered to the

clerk in open town meeting, and by him carried to the meeting of the clerks on

the next day, with the accidental omission of the j'car of the election ; — while

violations of law, on the part of the election officers, arc not such irregularities

as will, in the absence of fraudulent purpose or intentional violation of duty,

invalidate the election, lb.

8. The provisions of Acts of 1857, § .5, chap. 311 (Pub. Stats., chap. 8, ^ 8),

are directory to the town officers merely, and a failure to comply with them

will not invalidate an election for representative legally and fairly conducted,

whose result can be ascertained with certainty. Beck v. Plummer, 40.

9. Where the transcript of the record of the vote of a town, carried by the

town clerk to the meeting of clerks on the day following the election, showed

that 52 votes were given for A/iipn Cummiiigs, while the record itself showed

that these votes were given for Allen Cuinmings, — they were counted for the

latter. Cummings v. Shumicay, 41.

10. The fact that the selectmen of a town failed to seal up the transcript of

the record of the votes cast at an election, it being admitted that the votes

were duly received, assorted, counted, and declaration thereof made in open

town meeting, will not invalidate an election. Newcomb v. Holmes, 57.

11. Where the ballots were cast and counted for J. W. Holmes, the name

of one of the candidates for representative, and the town clerk ignorantly sup-

posing the name to be John instead of Joseph, entered it so upon the record or

upon the transcript thereof, and when upon the way to meet the clerks of the

other towns in the district, on the day following the election, opened the said

transcript and erased the letters ohn from the word John, leaving J, conform-

able to the balloting and declaration, it was held, that while such conduct was

unjustifiable, it should not invalidate the vote of the town. lb.

12. AYhere the selectmen and town clerk of Mattapoisett omitted to make
and seal up in open town meeting, a transcript of the record of the result of

the election, so that at the meeting of town clerks of the district on the next
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day after the election, there was no evidence cf the vote of the town, except a

sheet upon which the resalt had been entered prior to entry on the record?, and
from which the resalt had been declared ; and properly deeming this too in-

formal and insuflScient evidence of the result, the c!erks adjonmed until the

next day, at which adjourned meeting the clerk of Mattapoisett presented a

transcript of the record in the form required by statute, except that it bore

date on that day, being the second day after the election.— it was held, in the

absence of proof of fraud or incorrectness in the record, that such transcript,

although it had not been sealed up in open town meeting, as required by law,

should have been received and acted upon by the clerks. Tobey v. X/ny, 60.

13. The fact that the vote for senator in a town was much less than that

for other candidates on the same general ticket, and fourteen less ihan the

number of names checked on the voting list (it being conceded that ibc vote

for governor and lieutenant-governor was erroneously returned), will not, in

the absence of evidence connecting the error in the vote for governor and lieu-

tenant-governor with the senatorial vot^, warrant the rejection of the return for

senator in that town, or the ordering of a new election. Leland v. Bird, 153.

14. The mere fact that 1.59 more votes were returned than there were names
checked on the voting list, if there are no circumstances corroborative of any

presumption of fraud, and the causes which produced the discrepancy did not

affect the result, will not invaliditte the election. Ordway v. Woodbury, 163.

15. The fact that the selectmen of a town, following a custom which had

existed for three or four years, appointed as tellers three reputable persons,

to sort and coimt the votes, who, without being sworn, performed that duty,

the selectmen taking no part in the count, bat simply accepting the result as

oosrect, will not invalidate the return in that town. Pease, Pet. 374.

CEKTIFtCATE OB ReTTRX AVOIDED.

16. Where, in a town, the record did not state the whole nimiber of

votes given for any officer voted for ; where the number of votes recorded did

Dot correspond with the number of names checked on the voting list ; where it

was uncertain how many of the selectmen participated in counting the votes

;

where there was evidence from bystanders (legal voters), who overlooked the

count, that they saw enough more votes cast for the petitioner than were

counted for him, to change the declared result, and verified the fact by going

to the pon-room the morning after election and, finding the votes unsealed,

recounted them ; where depositions of persons equal in number to the number
of votes found by this recount to have been cast for the petitioner, to the efect

that they voted for the petitioner, were offered in evidence ; and where the

votes were not preserved as required by law,— it was held by a majority of

the committee, that the election in that town was void, and, by the house of

representatives, that the election in the district was void. Perry v. Mon-

taymey 200.

17. A recount of votes, in a ward of a city, by the aldermen, after the time

fixed therefor by law, is illegal and void ; and the return of the election, as

amended by the result of such recount, cannot be r^arded as the true return

from the ward- Haskell v. Closson, 233.

18. A certificate of the nimiber of votes given for county commissioners at

a town meeting duly held for that purpose, and of the result thereby appear-

ing, signed "Attest, J. S.," without showing that it is a copy of the town

record, or that J. S. is town clerk, is not a return which the board of ex-

aminers are authorized to receive, or will be required by mandamus to consider

in determining who is elected cotmty commissioner. Luce v. ilayhew (Sap.

Jnd. Court), 420.
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19. The provisions of the statute, regarding the meeting of clerks, to ex-

amine and compare transcripts, and ascertain what persons have been

elected, should be strictly complied with and the authority of such clerks to

make out a certificate of election, expires with the time prescribed l)y statute

for so doing. Stimpson v. Breed, 257.

20. The fact that such clerks did not meet, to examine and compare

transcripts, until two days after the expiration of the time prescribed by

statute, no unavoidable accident or emergency preventing a meeting within

that time, while not invalidating the election, will invalidate the re: urn and

certificate of the clerks, made at such delayed meeting, lb.

21. Where the clerks of the four towns composing the representative dis-

trict, did not meet on the day following the election, to compare transcripts of

the records of votes, and ascertain who was elected, but two only of ihe four

met, and signed a certificate in blank, which a few days later was signed by
another of the clerks, who called and left his transcript, and afterwards the

fourth clerk appeared and, with the clerk having possession of the certificate,

filled the blanks from the returns of the several clerks, it was ^lehf, that the re-

tui-n and certificate so made were invalid and must be set aside. IJaijnes v.

Ihllis, 300.

22. Where the clerks of the four towns composing the district, did not

meet to compare records and ascertain the result, but, owing to a storm, one

town clerk failed to appear, so that the vote of that town was not counted or

canvassed in preparing the certificate of election, — it was held that the certifi-

cate issued was void, and the result of the election was ascertained by can-

vassing the votes cast in the district. Uillman v. Flanders, 338.

SELECTMEN.
1. Under Act of 1839, chap. 42 (now repealed), it was competent for select-

men, although not their duty, to add the name of a legal voter to the voters

list, after the voting commences; but tho> could not, during such time, hold a

regular meeting for the correction of the list. Waite v. Woodward (Sup. Jud.

Court), 401.

2. The fact that the selectmen of a town, following a custom which had
existed for three or four years, appointed as tellers three reputable persons, to

sort and count the votes, who, without being sworn performed that duty, the

selectmen taking no part in the count, but simply accepting the result as cor-

rect, will not invalidate the election or return in that town. Pease, Pet. 374.

3. The duty of receiving, sorting and counting the votes, is Imposed by law

upon the selectmen, as sworn officers, and any custom of allowing unqualified

persons to count the votes, deserves censure. Slate v. Green, 226.

4. While the omission of the selectmen to receive, sort, and count the votes

is censurable, it will not avoid the election, or justify a recount of the votes.

Harris v. Richardson, 372.

5. The judgment and action of selectmen, in rejecting one vote of two

found so folded or adhering together as to prove, in their honest opinion, double

voting, will be presumed correct. Prince v. Clarke, 65.

See Action against Selectmen.

For irregularity in conduct or notice of election,

See Election, 1, 2, 3, 4, 5, 6, 7, 8, 9, 19, 20, 21, 22, 23, 24, 25, 26.

For irregularity in making return or transcript of votes,

See Return op Votes, etc., 5, 6, 7, 8, 10, 12, 15.
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SENATE.
Where a vacancy occurred in the Senate by resignation to be filled under the

former provision of the Constitution (art. 4, section 2, chap. 1), that the Sen-

ate and House should take the names of such persons as should be found to

have received the highest number of votes in the district, and not elected,

amounting to twice the number of senators wanted, if there be so many voted

for, and out of these make an election, it was held that it was proper to omit

from the list of such names a candidate, who, although eligible at the time of

the general election, had become ineligible; and to add to such list the names

of persims who received the same number of votes, although by such addition

the list will contain more than twice the number of senators wanted. Knowl-

ton V. Rice, 80.

SENATOR.
For eligibility, see Domicile.

SPECIFICATIONS UNDER PETITION.

See Amendment.

STICKERS.
See Paster on Ballots.

SUPERVISORS OF ELECTION.

The statutes of 1873, chap. 376, § 1, directing the justices of this court to

appoint supervisors of election is unconstitutional and void. Case of Super-

visors of Elections (Sup. Jud. Court), 428.

SUPREME JUDICIAL COURT.

1. An act of the legislature directing the justices of the supreme judicial

court to appoint supervisors of election is unconstitutional. Case of Super-

visors of Election (Sup. Jud. Court), 428.

2. The object of chap, 3, art. 2, of the Constitution of Massachusetts, by

which "each branch of the legislature, as well as the governor and council,

shall have authority to require the opinions of the justices of the supreme

judicial court upon important questions of law and upon solemn occasions,"

is to enable the advice of the judges to be obtained upon any impoi-tant ques-

tion of law which the body making the inquiry has occasion to consider in the

exercise of the legislative or executive powers intrusted to it, but not upon a

question which may arise in the course of judicial administration, and which

cannot be aflFected by legislative or executive action. Answer of the Justices,

441.

3. The justices of the supreme judicial court prayed to be excused from

giving an opinion to the house of representatives upon the following questions :

" First. Is a special justice of a municipal, district or police court such a judge

as the eighth article of amendment to the Constitution declares shall not have

a seat in the house of representatives ? Second. If the first question is an-

swered in the affirmative, does the acceptance of the legislative vacate the

judicial office ? " lb.

TAMPERING WITH BALLOTS
See Ballots, 10, 11, 12, 13.

TAX.

1. Where certain names on the voting list are marked with a sign that the

persons whose names are so marked have not paid the required tax, under
instructions to the ward officers not to refuse the vote of any person whose
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name is so marked, but to challenge it, and if, after such notice, the voter

insists upon voting at his peril, to receive the vote, the burden of proof is upon
the person contesting the legality of such vote, when so received, to prove that

such voter has not paid the required tax. Ordway v, Woodbury, 163.

2. Persons who were assessed and paid the taxes necessary to qualify them
as voters between October 1 and November 1 preceding the election, and were

then registered as voters, were illegally assessed and were not qualified to vote

at such election. Hillman v. Flanders, 338.

3. The assessors of a town have no power to abate the tax of a o a»

to affect his right of suffrage, except upon his application, and with bis fall

knowledge and consent, and any attempt to abate it without such consent will

be ineffectual. Baker v. Hunt, 378.

4. The assessors of a town assessed a voter there, nearly 80 years of age,

for the year 1882, and afterwards, without any application from him, abated

the tax on account of his age, infirmity and poverty, supposing that he could

still remain a voter, and did not assess him in 1883. His name remained on

the voting list until just before the election in 1883, when, although it was upon

the posted list, a pencil was drawn through his name on the list in the hands

of the selectmen, with a note that the reason was that he was not taxed. On
the Saturday before the election, he went to the selectmen's room and paid his

poll tax for 1882 to the town collector, taking a receipt, and then requested the

selectmen to put his name on the voting list, which they declined to do;— it

was held that his name should have been placed on the voting list. lb.

TIME OF MEETING OF TOWN CLERKS.

See Clerks, 1, 2, 3, 4.

TIME OF REGISTRATION OF VOTERS.

See Registration of Voters, 1, 4.

TOWN MEETING FOR ELECTION.

See Election.

TRANSCRIPT OF RECORD OF VOTES.

See Returns.

VACANCY IN SENATE.
See Senate.

VOTER.
Effect op Refusing Vote.

1. Where a qnalified voi'^r has been improperly refnsed the right to register

or vote, and has done everything in his power to exercise that right, and his

vote, if it had been received, would have changed the declared result of the

election, the election must be declared void. Baker v. Hunt, 378.

Intention of Voter.

2. While any facts may be given in evidence tending to explain the inten-

tion of the voter regarding his vote, and his own testimony as to such facts

may be received, he should not 1x5 allowed to testify for whom he intended to

vote by his ballot. Wright v. Hooper, 100.

See to same effect. Editorial note, 102-105.

3. A voter will not be allowed to testify for whom he intended to vote by

his ballot. Baker v. Runt, 378.



INDEX. 541»

VOTMI— Concluded.

Privilege of Secb.ect ix Vote.

i. A Toler cannot be compelled to disclose, ehber directly or indirectlj, the

rhmrmt*p!T at his Tote, when voting by ballot, and be cannot be required to

testify for whom he voted, nor to what party he belonged. Palmer v. Howe.

145.

5. This exemption from oUigation to disclose the character <rf his vote, or

far whom ca£t, is a personal privily which can be claimed only by the voter

himself, and the qoestion can therefoie be pot to the witness, and if he sees fit

to answer, there is no objectioo to the testimony. lb.

6. Upon the question for whom a person voted, evidence of persons seein<r

the ballot cast, statements of the voter to other persons as to how he had voted,

and evidence that the voter was generally reported to belong to a ootain politi-

cal party, were admitted as competent. lb.

7. Qualified voter need not disclose far whom he voted ;— nor can others

disdoee without voler^s omsent;— jHivilege can be waived by voter;— privi-

lege does not extend to persons voting illegally ;— evidence to show how un-

qualified rater TOfeed. EdUorial note to Palmer t. Howe^ 149-151.

8. Evidence. A voter cannot be compelled to state for whom he voted, bat

his declaration to othrats, as to how he voted, is competent evidaice. Dacia v,

Mvphf, 177.

QCALJFICATIOXS OF VoTEH,

As to citizrakship, see Natc^auzatiox.

As to pauperism, see Paupeb.

As to legistzation, see REcisTRAiioir of Yoiess.

As to reisidence, see Domicile.

As to taxation, see Tax.
•

VOTES.
DotIBI.B VOTDfG.

1. Where votes are found so folded or adhering together in the ballot-box

as to prove, in the honest opinion of the selectmen, doaUe votii^, and the

selectmen tfaoenpon reject one vote at each set of such doobfe votes, it win be

presumed that dieir judgment and action were correct. Primce v. Clark, 65.

2. SemMe. Whote two votes for the same candidate at an election are cast

by one qualified voter, <Hie of them win be counted. lb.

See to same efiect, EdUorial mote, 69.

3. Whoe two votes for die same candidate were found f<dded, and so close

together that it could hardly be discerned that there were two, and they were

laid aside by one of the selectmen with the intention of caUing the attention of

the sdectmCT to them, and afterwards, having become mixed with other votes,

were both ooonted, it was hdd, upon the evidence, that one vote should be

leiedBd. Skaw r. Abbott, 139.

Ekbor rx CorxT.

1. Where the contestant and sitting member ran on the same ticket, and

each was giveti, upon the returns from a town, the same number of votes, the

sittii^ member was allowed to {xove that only the votes upon the regular

ticket had been counted far him, and that nineteen persons voted for him, who
did not vote the regular ticket, or for the contestant,—and thereupon it was
held thatnineteen votes should be added to those retomed for him. Cwmmingt
r.Skmatway,^
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2. The fact that the vote for senator in a town was much less than for other

candidates on the same general ticket, and fourteen less than the number of

names checked on the voting list, will not, in the absence of evidence of error

connected with the vote for senator, warrant the rejection of the return, or the

ordering of a new election. Leland v. Bird, 153.

See Recount of Votes.

VOTING LIST.

As evidence, see Evidence, 22, 23, 24, 25.

For failure to post or deliver, see Elections, 21, 24.

For irregularities regarding, see Elections, 1, 3, 6, 7, 10, 13 ; Return of

Votes, 13, 14, 16.

WARD OFFICERS.
See Recount of Votes, 56.

Selectmen, 2, 3, 4, 5.

WARRANT FOR MEETING.

See Elections, 19, 20, 22, 25, 26.


